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ABSTRACT 
 
Scientists and governmental agencies alike agree that human activities are very likely a major 
cause of climate change.  Although there is consensus among the scientific community and 
collaboration between nation states on how to mitigate climate change, there is also lack of 
information provided to citizens.  Most Americans may hear of or know about climate change 
but it is unclear as to how they relate to the issues surrounding them.  It is important that climate 
change be mitigated on all levels of government but also by individuals through limiting 
consumption and life choices that impact the environment. Since changing individual behavior 
involves also a change in societal norms, the local government has an important role in 
establishing a new norm by informing its citizens about climate change. 
 
This Comment explores the idea of using informational labels that reach out to the public to 
better inform them about the ideas of climate change and how it relates and affects their personal 
lives and the choices they make on a daily basis.  By incorporating the powers and capabilities of 
local government, this Comment recommends that a city enact an ordinance that will require the 
placing of informational labels on gas pumps.  The Comment will discuss the constitutional 
authority of charter cities in California that will enable them to pass such an ordinance.  It will 
also discuss First Amendment challenges and ways to frame the label’s language in order to 
survive such challenges. 
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Introduction 
 
 Americans have a skewed perception of climate change as it relates to them.1 While they 
are generally concerned about climate change, they are less concerned about its impacts on a 
local level.2  In fact, well above half of the respondents in a 2003 study said they were most 
concerned about the impacts on people around the world.3 In a more recent poll, the majority of 
Americans felt that global warming does not pose a serious threat to them in their lifetime.4 Why 
do Americans believe in the existence of climate change but see it only as a danger to people and 
places that are geographically and temporally distant? Public risk perceptions are formed by a 
variety of factors such as scientific, psychological and social influences. Scientists, policymakers 
and the media have also constructed climate change as a global phenomenon that has been 
occurring over a century’s time.  Framing the problem as a worldwide concern makes it more 
difficult to see climate change as anything less than global.5 
  
 Personal risk and a lack of urgency can come from a perception that climate change is not 
a local concern.6  However, the mitigation of climate change requires substantial reductions of 
greenhouse gas emissions on all levels of business, government and individual consumption. 
Americans can play an important role in mitigating climate change but may not be aware on how 
to become involved.  In a study of two American cities, respondents’ two most commonly cited 
reasons for not changing their behaviors to reduce one’s contribution to climate change were 
because they either did not know how to change their behavior or believed that changing one’s 
own behavior would not make a difference.7  
 
 Americans’ perception on climate change can also play an important role with 
policymaking and regulations.  The United States, representing only about 4.5% of the world 

                                                
1 For purposes of this Comment, climate change and global warming will be used interchangeably and refer to 
significant changes in the measures of climate lasting for an extended period of time. 
2 Anthony A. Leiserowitz, American Risk Perceptions: Is Climate Change Dangerous?, Risk Analysis, Vol. 25, No 
6, 2005, p.1437, available at http://anthonyleiserowitz.com/pubs_assets/AmericanRiskPerceptions.pdf (last visited 
___). 
3 Other choices for concern included “(1) you and your family; (2) your local community; (3) the U.S. as a whole … 
(5) non-human nature; or (6) not at all concerned.”Anthony A. Leiserowitz, American Risk Perceptions: Is Climate 
Change Dangerous?, Risk Analysis, Vol. 25, No 6, 2005, p.1437, available at 
http://anthonyleiserowitz.com/pubs_assets/AmericanRiskPerceptions.pdf (last visited ___). 
4 Lydia Saad, Americans’ Concerns About Global Warming on the Rise, April 18, 2013, available at 
http://www.gallup.com/poll/161645/americans-concerns-global-warming-rise.aspx (last visited ___). 
5 Rachel Slocum, Polar bears and energy-efficient lightbulbs: strategies to bring climate change home, 
Environment and Planning D: Society and Space, 22(3):413–438, available at 
http://www.rslocum.com/Polar%20bears%20and%20energy%20efficient%20lightbulbs%20strategies%20to%20br.p
df (last visited ____). 
6Anthony Leiserowitz, International Public Opinion, Perception, and Understanding of Global Climate Change, page 
14, available at http://environment.yale.edu/climate-communication/files/IntlPublicOpinion.pdf (last visited ____) 
7 The study examined public awareness and concern about climate change in Portland, Oregon and Houston, Texas. 
Jan C. Semenza, Public Perception of Climate Change: Voluntary Mitigation and Barriers to Behavior Change, Am 
J Prev Med 2008;35(5), available at 
http://www.climateaccess.org/sites/default/files/Semenza_Public%20Perception%20of%20Climate%20Change.pdf 
(last visited ___) 
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population8, is one of the top carbon dioxide (CO2) emitters in the world.9 Public opinion can 
fundamentally affect political and social action by the government through support or 
opposition.10 If American’s perceived climate change as a closer threat to where they live, they 
can be more adept in contributing to the discussion and what policies and regulations should be 
instituted.   
 
 It appears that the public may seem misguided regarding the imminent danger of climate 
change and how they can mitigate that danger.  Not enough information is being disseminated to 
the public by policymakers or the media.  Although the public may be aware of the problem and 
even agree of its existence, there has not been enough discussion about how it affects an 
individual at the local level.  For California coastal cities, for example, it is imperative that 
residents are aware about the threats to their local environment.  Coastal cities are extremely 
vulnerable in facing enhanced sea level rise and storm surges that will affect infrastructure, 
property and ecosystems.11  In general, cities are also responsible for at least 40% of global 
greenhouse gas emissions.12  While many cities have implemented climate action plans,13 many 
are not effectively communicated to their residents. Reducing individual consumption of fossil 
fuels is necessary, although not sufficient, in reducing the emission of greenhouse gases.  
 
 This Comment responds to the lack of public discourse on climate change by 
recommending the use of informative labels on gas station pumps.  The labels will have 
information regarding the use of fuel causes greenhouse gas emissions’ and how they impact 
climate change.  The labels would also mention a website source to access information on how 
their local city is affected by climate change and ways to reduce fuel and energy consumption. 
By providing information directly on gas pumps, the individual can immediately relate their 
behavior and choices to the consequences that come from them.  In effect, climate change can 
become associated with individual action and its proximity to the local environment.  Part I of 
this Comment will provide a background regarding the important role of cities to expose their 
residents to more information about climate change because of its relationship and proximity 
with its residents. It will also discuss the local impacts of climate change on coastal California 
cities in order to reveal the vulnerability of local cities within the United States. Part II focuses 
on the constitutional authority and police power granted to California cities to enact an ordinance 
for such labels.  Lastly, Part III discusses the legal challenge related to First Amendment 
principles and how a city can overcome it with the proper language.  The Comment ultimately 
proposes that addressing climate change through direct communication with the public is 
necessary in order to increase the awareness that climate change is a real and local issue. 
                                                
8 United States Census Bureau, U.S. and World Population Clock (consistent with 2010 census data and the most  
recent national population estimates), available at  http://www.census.gov/popclock/ (last visited ___). 
9 United States Environmental Protection Agency, Global Greenhouse Gas Emissions Data, Emissions by Country, 
available at http://www.epa.gov/climatechange/ghgemissions/global.html (last visited ___). 
10 Anthony A. Leiserowitz, American Risk Perceptions: Is Climate Change Dangerous?, Risk Analysis, Vol. 25, No 
6, 2005, p.1434, available at http://anthonyleiserowitz.com/pubs_assets/AmericanRiskPerceptions.pdf (last visited 
___). 
11 Climate Action Plan for San Francisco, September 2004, ES-3, available at 
http://www.sfenvironment.org/sites/default/files/fliers/files/climateactionplan.pdf (last visited ____) 
12 Climate Action Plan for San Francisco, September 2004, ES-3, available at 
http://www.sfenvironment.org/sites/default/files/fliers/files/climateactionplan.pdf (last visited ____) 
13 Cities for Climate Protection Campaign is a sponsored program by the International Council for Local 
Environmental Initiatives and includes participation of over 500 cities around the world. 
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I. Climate Change is a Local Problem 

  
 Most Americans view climate change as a global phenomenon due to the way it has been 
described by the media and scientists.  While it is a global problem, the idea prevents the public 
from seeing it as a personal threat to their local economy and environment. The global notion 
also affects how personal behaviors and choices are perceived to be related to the impacts on 
climate change. In order to involve the public in contributing to the mitigation of climate change, 
they must be aware of the threats they may face locally and that their choices can limit those 
threats.   

A. Local Governments Have a Role in Climate Change Mitigation 

 Climate change affects everything from the environment and natural resources to our 
health and economy. Since climate change affects everyone, including local, national, and 
international communities, it is appropriate to involve multiple levels of governance.14 
Environmental scholars have found that having a single level of government intervention is 
“doomed to fail” and that the most appropriate way to handle environmental problems requires a 
multitier structure that regulates at all levels depending on the issue.15   

 Even presuming the federal government adopts and effectively enforces a comprehensive 
regime, local efforts would still play an important role in reducing demand.16  Having a 
comprehensive international regime involving the cooperative efforts of national governments 
can also present similar unsatisfactory results. For example, the Kyoto Protocol17 has been 
criticized for its ineffectiveness in addressing climate change because developing countries do 
not have sufficiently sophisticated legal and market systems to execute the emissions trading 
scheme alongside its more dominant counterparts.18  Nationally, there has yet to be a 
comprehensive regulatory scheme to address climate change because of the many industry 
players and interest groups that can influence the scheme’s effectiveness.19    While national and 
international regimes mainly focus on the macro issues of climate change, local governments can 
address local climate change issues collectively.  Local governments are effective because they 
can generate and sustain public support, ally themselves with each other, share information and 
ideas, and collaborate for more effective mitigation.20   

                                                
14 Hari M. Osofsky, Is Climate Change "International"? Litigation's Diagonal Regulatory Role, 49 Va. J. Int'l L. 
585, 587 (2009). 
15 See generally, Daniel C. Esty, Revitalizing Environmental Federalism, 95 Mich. L. Rev. 570 (1996) 
16 Katherine A. Trisolini, All Hands on Deck: Local Governments and the Potential for Bidirectional Climate 
Change Regulation, 62 Stan. L. Rev. 669, 678 (2010) 
17 The Kyoto Protocol is an international agreement that sets binding emission reduction targets and places a heavier 
burden on developed nations. See United Nations Framework Convention on Climate Change, Kyoto Protocol, 
http://unfccc.int/kyoto_protocol/items/2830.php (last visited ____2013) 
18 See generally, Deepa Badrinarayana, The Kyoto Protocol's Emissions Trading Scheme: Realistic or Unjust 
Solution for Potential Developing Nation Signatories? 42 Envtl. L. Rep. News & Analysis 11157, 11158 (2012) 
19 [Need cite for this assumption] 
20 Katherine A. Trisolini, All Hands on Deck: Local Governments and the Potential for Bidirectional Climate 
Change Regulation, 62 Stan. L. Rev. 669, 692 (2010) 
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 Local governments have already taken up many efforts to mitigate the effects of climate 
change.  They have used their municipal powers to regulate on land use, public utilities and air 
and water quality.  Many cities also have their own climate action plans containing policies that 
promote increased use of renewable energy sources and reduced use of greenhouse gas emitters 
such as cars.  While these regulations and policies are effective, some argue that they may only 
marginally affect the global problem.21  However, there is one commodity local governments 
have not sufficiently utilized that is out of reach for higher levels of government – the citizen.  
Most local governments addressing climate change have not established the connection for its 
citizens regarding their actions and consequences.  They have also provided limited information 
to citizens regarding the vulnerability of their cities to climate change.  In comparison to the 
media and national and state policymakers, information from a local government may be taken 
more seriously by its citizens since it becomes an issue closer to home. Cities should present 
more information to its residents about the vulnerability of their local environment and economy 
so that they may be able to connect their own personal choices and daily activities with the 
broader consequences of climate change.22 By receiving information from the city, the public 
awareness of local impacts can increase and effectuate behavioral changes in consumption. 

 Even if the public were to accept climate change to be true, it also depends on whether 
such an assertion is sufficient to motivate behavioral changes on a local and personal level.23  
This is especially prevalent when a problem, such as climate change, is not local and present, 
making it difficult to conceptualize. The use of labels mandated by a local government may 
make climate change a more personal and local issue.  The labels placed on gas pumps would not 
only directly relate the action of purchasing and using gas to climate change, but it would also 
show that the local government is concerned and that there is indeed a local and impending 
problem.  

B. California Cities are Vulnerable to Climate Change 

 California is known for its great climate and rich and unique natural environment because 
of its geography and the neighboring Pacific Ocean. Such characteristics make it the most 
populous state in the country.  These same characteristics, however, make the state extremely 
vulnerable to climate change.  California faces increased risks in wildfires, temperature rise, 
precipitation changes, and increased sea-level rise.  These are all issues that will affect the state’s 
citizens, natural environment, economy and infrastructure.24 The state has been a global and 
national leader in developing solutions to greenhouse gas emissions.  For example, it passed the 
landmark Global Warming Solutions Act of 2006 to establish greenhouse gas emission limits for 
2020.25 On the local level, cities have instituted climate action plans that goals to reduce 
                                                
21 Regulatory actions from local governments are assumed to only provide trivial results of limited value that are 
insufficient to mitigate the largest of offenders such as greenhouse gas emissions. Jonathan B. Wiener, Think 
Globally, Act Globally: The Limits of Local Climate Change Policies, 155 U. Pa. L. Rev. 1961, 1962 (2007) 
22 See generally, Jerrold A. Long, From Warranted to Valuable Belief: Local Government, Climate Change, and 
Giving Up the Pickup to Save Bangladesh, 49 Nat. Resources J. 743 (2009) 
23 Jerrold A. Long, From Warranted to Valuable Belief: Local Government, Climate Change, and Giving Up the 
Pickup to Save Bangladesh, 49 Nat. Resources J. 743, 745 (2009) 
24 Our Changing Climate 2012: Vulnerability & Adaptation to the Increasing Risks from Climate Change in 
California, California Institute for Energ and Environment, available at http://uc-
ciee.org/downloads/Our%20Changing%20Climate%202012.pdf (last visited ___). 
25 Cal. Health & Safety Code § 38561 (West). 
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greenhouse gas emissions in community and municipal activities.26  What is not very clear is 
how much action has been taken within communities of California. Have they reduced their use 
of gasoline and/or increased use of alternative means of transportation? Do they know the effects 
of fossil fuel consumption on climate change on the state? 

 Californians generally believe that individual actions can help and are necessary to help 
reduce global warming.27 Six in ten interviewed in a Yale study found that single individual 
actions can make a difference in global warming, even if a little.28  In addition, half believed that, 
even with new technologies, individuals would still need to make significant changes in their 
lives to solve global warming.29 However, Californians are also unsure on how effective 
individual actions would be in successfully reducing global warming. Part of the uncertainty is 
the behavior of individual people and their response to the problem.  The majority of 
Californians, similar to the country as a whole, do not find that climate change poses a serious 
threat to them. 

 Even with climate action plans and numerous studies about the current and prevalent 
impacts of climate change on California, it seems that its citizens are still confused about how 
individuals can play an important role in climate change mitigation.  They may also be uncertain 
on how to act and have not received much information from local government regarding the 
local issues of climate change.  Many aren’t aware that the impacts are already present among 
them.  Observed changes over the last several decades, such as warmer temperatures and 
intermittent droughts, show that climate change is present and is not a problem that California 
will deal with in the future.  

 Placing labels on gas pumps provides a vehicle for California cities to reach out to 
citizens.  The opportunity of receiving their attention with a label while they wait to fill their tank 
is a great way to grab their focus and relate them to what is happening around them.  Because the 
labels will also direct them to going to their city’s climate action websites, it also provides a way 
to present new and current information about climate change in their city.  The website can 
include a plethora of information, from what mitigation plans the city has to what individuals can 
do to reduce their consumption of fossil fuel to what sort of climate change issues will affect 
them personally. 

 

                                                
26 California Jurisdictions Addressing Climate Change, Governor’s Office of Planning and Resources, available at 
http://www.opr.ca.gov/docs/California_Jurisdictions_Addressing_Climate_Change_PDF.pdf (last visited __). 
27 Leiserowitz, A., Feinberg, G., Howe, P., & Rosenthal, S. A. (2013) Climate change in the  
Californian mind. Yale University. New Haven, CT: Yale Project on Climate Change Communication, p. 5, 
available at http://environment.yale.edu/climate-communication/files/Climate-Change-Californian-Mind.pdf (last 
visited __). 
28 Leiserowitz, A., Feinberg, G., Howe, P., & Rosenthal, S. A. (2013) Climate change in the  
Californian mind. Yale University. New Haven, CT: Yale Project on Climate Change Communication, p. 5, 
available at http://environment.yale.edu/climate-communication/files/Climate-Change-Californian-Mind.pdf (last 
visited __). 
29 Leiserowitz, A., Feinberg, G., Howe, P., & Rosenthal, S. A. (2013) Climate change in the  
Californian mind. Yale University. New Haven, CT: Yale Project on Climate Change Communication, p. 5, 
available at http://environment.yale.edu/climate-communication/files/Climate-Change-Californian-Mind.pdf (last 
visited __). 
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II.   Bay Area Charter Cities Can Play an Important Role  
in Addressing Climate Change 

 
 The San Francisco Bay Area is the largest estuary along the Pacific shore of North and 
South America.30  It is a unique area where one finds urban communities alongside beautiful 
shorelines and residential neighborhoods bordering sensitive ecosystems.  The proximity of Bay 
Area cities to the coast increases its vulnerability to climate change. BCDC31 projects that the 
Bay Area sea level will rise an approximate sixteen to fifty-five inches during the next century.32 
Climate change will not only affect natural resources, but will also impact the Bay Area’s 
economy and quality of life.33   

 San Francisco and Oakland are two Bay Area charter cities that have the ability to 
address climate change through the use of informational labels.  Both cities have established 
climate action plans that implement programs for greenhouse gas reduction, energy efficiency, 
and alternative transportation. 34 For example, San Francisco requires its municipal departments 
to report its greenhouse gas emission reductions annually.35 Similarly, Oakland requires private 
developers to comply with environmentally sustainable building requirements in order to 
minimize the use of natural resources and production of waste.36  Both cities have also joined 
forces with other cities in the U.S. Conference of Mayors Climate Protection Agreement, which 
commit member cities to meet particular greenhouse gas emission reductions.37  

 Such programs and initiatives can be effective approaches to abate emissions from 
various sources of a city.   However, San Francisco and Oakland currently have no agendas 
regarding how to inform its citizens about climate change.  Enacting a climate change ordinance 
that places the issue of climate change directly in front of the consumer not only contributes to 
the public discourse of the problem but also conveys the city’s support for change.  Accordingly, 
the ability for a city to express a statement regarding climate change is part of its police power in 
protecting the general welfare of its residents and reasonably serves its intended purposes.   

A. City Charters and Environment-Related Ordinances 
 

                                                
30 BCDC Draft Staff Report, Living With A Rising Bay: Vulnerability And Adaptation In San Francisco Bay And On 
the Shoreline 79 (http://www.bcdc.ca.gov/BPA/LivingWithRisingBay.pdf) 
31 San Francisco Bay Conservation and Development Commission. 
32 BCDC Draft Staff Report, Living With A Rising Bay: Vulnerability And Adaptation In San Francisco Bay And On 
the Shoreline 23 (http://www.bcdc.ca.gov/BPA/LivingWithRisingBay.pdf) 
33 BCDC Draft Staff Report, Living With A Rising Bay: Vulnerability And Adaptation In San Francisco Bay And On 
the Shoreline 1 (http://www.bcdc.ca.gov/BPA/LivingWithRisingBay.pdf) 
34 Climate Action Plan for San Francisco, September 2004 
(http://www.sfenvironment.org/sites/default/files/fliers/files/climateactionplan.pdf); City of Oakland – Energy and 
Climate Action Plan, December 2012 
(http://www2.oaklandnet.com/oakca1/groups/pwa/documents/report/oak039056.pdf)  
35 San Francisco Environ. Code § 904. 
36 Oakland Municipal Code § 18.02. 
37 The U.S. Mayors Climate Protection Agreement 2005 
(http://www.usmayors.org/climateprotection/documents/mcpAgreement.pdf); List of Participating Mayors 
(http://www.usmayors.org/climateprotection/list.asp) 
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 California’s Constitution empowers a city to create and adopt its own charter.38  Both San 
Francisco and Oakland are charter cities.  The Constitution allows the charter city to “make and 
enforce all ordinances and regulations in respect to municipal affairs, subject only to restrictions 
and limitations provided in their several charters and in respect to other matters they shall be 
subject to general laws.”39 In addition, charter cities grant its police powers within its own 
charters.  For example, San Francisco’s charter provides that the city “may make and enforce 
within its limits all local police, sanitary and other ordinances and regulations.”40  A city may use 
its police powers to do “whatever will promote the peace, comfort, convenience, and prosperity 
of its citizens.”41  In addition, the reach of police power is adaptable.  As society changes in 
knowledge and belief, the police power expands to meet the existing conditions of modern life.42  
Such conditions involve social, economic, moral and intellectual evolutions and require a 
government’s police power to shift with those changes for the public welfare.43 
 
 An ordinance may be a governmental exercise of the power to control the conduct of the 
public.44  The ordinance can establish rules which must be complied with or prohibits the public 
from certain actions or conduct.45 In order to enact an ordinance that would require informational 
labels on gas station pumps, the ordinance must fall under a charter city’s police power under its 
charter.  Environmental issues are considered a matter of general concern as it affects the 
people’s welfare.46 San Francisco and Oakland have already created ordinances that address 
environmental issues.  For example, in 2006 Oakland passed an ordinance prohibiting the use of 
polystyrene foam for disposable food service ware and requiring the use of biodegradable or 
compostable disposable ware.47  San Francisco has taken a step further by incorporating an 
Environmental Code into its Municipal Code in order to consolidate its ordinances related to 
protecting the environment.48 Recently, Los Angeles became the largest city in the country to 
ban plastic bags in grocery stores.49  

 The ambit of a charter city’s police power effectively embraces environmental 
regulations. More specifically, climate change is one of the main environmental problems of 
today’s time and is a growing public concern that touches people of every walk of life.  Climate 
change involves complex and intertwining issues as it relates to air, water, land and living things.  
Scientific studies also continue to support the fact that humans are the leading cause of climate 
                                                
38 Cal. Const. art. XI, § 3. 
39 Cal. Const. art. XI, § 5. 
40 San Francisco Charter art. I, § 1.101; Oakland has the same provision under its own charter, Charter of the City of 
Oakland, art. I, § 106. 
41 San Diego Cnty. Veterinary Med. Ass'n v. Cnty. of San Diego, 116 Cal. App. 4th 1129, 1135 (2004).   
42 Miller v. Bd. of Pub. Works of City of Los Angeles, 195 Cal. 477, 485 (1925). 
43 Miller v. Bd. of Pub. Works of City of Los Angeles, 195 Cal. 477, 485 (1925). 
44 1Pt1 Matthews Municipal Ordinances § 1A:1 (2d ed.) 
45 1Pt1 Matthews Municipal Ordinances § 1A:1 (2d ed.) 
46 Freeman v. Contra Costa Cnty. Water Dist., 18 Cal. App. 3d 404, 408 (Ct. App. 1971)[finding that the prevention 
of water pollution is a legitimate governmental objective in furtherance of which the police power may be 
exercised.]; See also Moviematic Indus. Corp. v. Bd. of County Comm'rs, 349 So. 2d 667, 669 (Fla. Dist. Ct. App. 
1977) [holding that preservation of the ecological balance of a particular area is a valid exercise of the police power 
as it relates to the general welfare.] 
47 Oakland Municipal Code § 8.07. 
48 San Francisco Environment Code § 100. 
49 Los Angeles Bans Free Plastic Bags in Grocery Stores, Huffington Post, June 25, 2013 
(http://www.huffingtonpost.com/2013/06/26/los-angeles-plastic-bags-banned_n_3500576.html) 
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change.50  Because a city’s police power may adapt to the conditions of modern life, it can 
extend to an ordinance with goals to promote environment protection and sustainability. It would 
behoove a charter city in California to exercise its rightful authority to create ordinances that 
tackle the problems of climate change.  An ordinance that would inform the public of the 
consequences of fuel use would be another reasonable method of protecting the environment for 
the public’s general welfare.  

B. The Reasonable Relation of Climate Change to the General Welfare 

 Once a city determines it can regulate a matter within its police power, the ordinance 
must be found reasonably related and appropriate to its purposes.51 The determination of the 
need for a mode of exercising the power is primarily for the legislative body and every 
presumption is in favor of the reasonableness of the law and its validity.52  A court is not 
concerned with the wisdom or policy of the law and cannot substitute its judgment for that of the 
legislative body.53 Courts will only hold enactments invalid when they are “palpably 
unreasonable, arbitrary or capricious” and “have no tendency to promote the public welfare, 
safety, morals, or general welfare.”54 In Justesen’s, the city of Tulare enacted an ordinance 
establishing specific regulations on the sale of uncooked and uncured meats.55  Justesen’s Food 
Stores claimed that the regulations were unreasonable and did not promote public health.56  
Specifically, it argued that limiting the time to sell uncooked meats was unreasonable and did not 
promote public health.57  The court however found that the prevention of impure or tainted meat 
was a proper exercise of police power as it constituted the protection of public health.58  The time 
restrictions to sell uncooked meat were only instituted if the store did not partition the uncooked 
meat from other products.59 Because the city’s intent was to protect consumers from the hazards 
of uncooked meat, it found the ordinance reasonably related to public health.60  The court also 
reasoned that, although reasonable minds may differ as to the reasonableness of a regulation, it 
must uphold the ordinance through its presumption theory.61  Hence, a city’s ordinance need only 
meet the standard of a reasonable relation in promoting the public health, safety, comfort, and 
welfare, where the means adopted to accomplish that promotion are reasonably appropriate to the 
purpose.62   
 
 When the police power is exercised to protect natural balances in the environment, the 
analysis of legislation is also based on the reasonableness test.  The court must determine 

                                                
50 See, e.g., U.S. Global Change Research Program, Global Climate Change Impacts in the United States 
(Cambridge Univ. Press 2009), available at http://downloads.globalchange.gov/usimpacts/pdfs/climate-impacts-
report.pdf.) 
51 City of Los Angeles v. County of Kern, C.D.Cal.2007, 509 F.Supp.2d 865 
52 Justesen's Food Stores v. City of Tulare (1941) 43 Cal.App.2d 616, 620–621 
53 Thain v. City of Palo Alto (1962) 207 Cal. App. 2d 173, 186-87  
54 Justesen's Food Stores v. City of Tulare (1941) 43 Cal. App. 2d 616, 621 
55 Justesen's Food Stores v. City of Tulare (1941) 43 Cal. App. 2d 616 
56 Justesen's Food Stores v. City of Tulare (1941) 43 Cal. App. 2d 616, 620 
57 Justesen's Food Stores v. City of Tulare (1941) 43 Cal. App. 2d 616, 620 
58 Justesen's Food Stores v. City of Tulare (1941) 43 Cal. App. 2d 616, 622 
59 Justesen's Food Stores v. City of Tulare (1941) 43 Cal. App. 2d 616, 621 
60 Justesen's Food Stores v. City of Tulare (1941) 43 Cal. App. 2d 616, 622 
61 Justesen's Food Stores v. City of Tulare (1941) 43 Cal. App. 2d 616, 621 
62 San Diego Cnty. Veterinary Med. Ass'n v. Cnty. of San Diego (2004) 116 Cal. App. 4th 1129, 1135 
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whether the legislative body could have determined upon any reasonable basis that the 
legislation is necessary or desirable for its intended purpose. The label ordinance would address 
the issues of climate change and its connection to the use of fuel for driving.  Because the 
purpose of the labels are to connect the issue of climate change to people’s everyday choices, it 
would be necessary to place a label addressing the issue at the location of where they are making 
those significant choices.  Therefore, a label placed on a gas pump would be reasonably related 
to providing such information to citizens when they are purchasing gas. It would, not only 
provide a venue for the city to present the issue, but also increase awareness to its residents. 

III. A Label Ordinance Can Survive a First Amendment Challenge 
   
 The First Amendment of the United States Constitution is well known for affording 
individuals the fundamental right to express their thoughts and beliefs without the abridgment of 
that right by the government.63 In a free society, this constitutional right allows citizens to protest 
without imprisonment and criticize the government without being silenced.  In addition, the First 
Amendment also protects this constitutional right in order to preserve the marketplace of ideas.64 
In the marketplace, information and ideas are freely created and disseminated so that society may 
be able to bring about political and social changes.65 When the government compels the 
disclosure of accurate and factual information, it furthers, rather than hinders, the goals of the 
First Amendment by contributing to the discovery of truth in the marketplace.66 For example, by 
requiring manufacturers to disclose information about mercury in light bulbs, consumers are 
provided with information to assist them in making choices that protect their health and the 
environment.67 When the government requires the disclosure of information for the sake of 
public interests, such as the health and environment, it also enables public discourse that can 
bring about social change.   

 Although laws mandating disclosures may enhance the marketplace of ideas, it involves 
compelling a speaker to express ideas it might rather avoid. The First Amendment thus provides 
the right to speak freely as well as the right to refrain from speaking at all.68 Consequently, such 
laws requiring private organizations to speak can be subject to First Amendment challenges.  If a 
city requires an organization to disclose information about its product, the organization may 
challenge the city based on its right to refrain from speaking.  Depending on the context and 
nature of the speech and who the speaker is, there are varying standards in reviewing the 
constitutionality of such a law. A label ordinance mandating gasoline stations to convey 
information is speech that would fall under the commercial context.  This type of compelled 
speech is reviewed under one of two tests.69  In order for the label ordinance to survive the First 
Amendment challenge, the city must frame it around the prongs required by the applicable test.  

                                                
63 U.S. Const. amend. I. 
64 Winter v. DC Comics, 30 Cal. 4th 881, 887, 69 P.3d 473, 477 (2003). 
65 Roth v. United States, 354 U.S. 476, 484 (1957). 
66 Nat'l Elec. Mfrs. Ass'n v. Sorrell, 272 F.3d 104, 113-14 (2d Cir. 2001) 
67 See generally, Nat'l Elec. Mfrs. Ass'n v. Sorrell, 272 F.3d 104 (2d Cir. 2001) 
68  Wooley v. Maynard, 430 U.S. 705, 714 (1977) (forbidding a state government from compelling motorists to 
display the message “Live Free or Die” on their license plates) 
69 See Central Hudson Gas & Elec. Corp. v. Public Servs. Comm'n (1980) 447 U.S. 557, 564 (providing the first test 
concerning commercial speech); Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 651 (providing 
the second test concerning commercial speech);. 



- 11 - 

Furthermore, if the ordinance and label itself are articulated in a manner that respects the speech 
rights of a commercial operation while providing the public with valuable information, it will 
likely survive the First Amendment challenge regardless of what test is applied.  

A. Compelled Commercial Speech and the Zauderer Test 
  
 Courts generally look at the nature of the speech taken as a whole and the effect of the 
statement when deciding what level of scrutiny should be applied.70  Where the speech is 
“related solely to the economic interests of the speaker and its audience,” the speech is 
categorized as commercial.71 Commercial speech can relate to advertising or relate to economic 
interests such as information about the product being sold.72 Although the right to refrain from 
speech can be violated when a government compels its citizens to express beliefs that they do not 
hold,73 compelling commercial speech is afforded less constitutional protection.74 Commercial 
speech is provided less protection in order to protect consumers from false or misleading 
information and illegal transactions. It is with this notion that the court in Zauderer decided to 
review a law compelling speech based upon a rational basis test.75 
 
 In Zauderer, an attorney challenged a state law requiring him to disclose in his 
advertisements that clients are liable for costs incurred from their suit.76 The State Office of 
Disciplinary Counsel found that the attorney’s advertisements regarding contingent fees77 were 
deceiving to potential customers because it did not address their liability to pay for costs whether 
or not they won their case.78 The Court considered whether the State could prevent potential 
deception by compelling attorneys to disclose additional information about fee arrangements.79 
Although the attorney argued that it was compelled speech that required heightened scrutiny, the 
Court found that factual disclosures, such as fee arrangements, are entitled to lenient scrutiny.80  
Comparing it to other cases regarding compelled speech,81 the Court said the interests at stake in 
commercial speech are different.82 Because commercial speech protection is based upon the 
value to consumers of the information provided, the attorney’s constitutional interests in 

                                                
70 Riley v. Nat'l Fed'n of the Blind of N. Carolina, Inc. (1988) 487 U.S. 781, 796  
71 Central Hudson Gas & Elec. Corp. v. Public Servs. Comm'n (1980) 447 U.S. 557, 561 
72 See N.Y. State Rest. Ass'n v. N.Y. City Bd. Of Health (2009) 556 F.3d 114 (categorizing the information 
displayed on restaurant menus as commercial speech). 
73 R.J. Reynolds Tobacco Co. v. Shewry (2004) 384 F.3d 1126, 1134 
74 Bolger v. Youngs Drug Products Corp. (1983) 463 U.S. 60, 64-65 (holding that commercial speech is less 
protected than noncommercial speech forms [e.g. personal or political speech]), 
75 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626  
76 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626  
77 Contingent fee advertisements inform the public that clients would not have to pay for attorney fees if their claims 
were unsuccessful. See Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 652 
78 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 633  
79 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 629  
80 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 650-651 
81 See, e.g., Wooley v. Maynard (1977) 430 U.S. 705 (holding unconstitutional the compelling of a citizen to speak a 
state’s ideological message on a license plate);  Miami Herald Publishing Co. v. Tornillo (1974) 418 U.S. 241 
(holding unconstitutional a statute that required newspapers to afford space for political replies); West Virginia State 
Bd. of Ed. v. Barnette (1943) 319 U.S. 624, 63 S.Ct. 1178, 87 L.Ed. 1628 (holding unconstitutional a regulation 
requiring children to  
82 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 651 
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refraining from speaking are minimal.83 Thus, the Court applied the rational relation basis test, 
finding that, so long as the disclosure requirements were reasonably related to the State's interest 
in preventing deception of consumers, the challenged law is not in violation of First Amendment 
rights.84 Using this lenient level of scrutiny, the Court found that the State’s requirement in 
disclosing costs was reasonable enough to meet its interest in protecting potential clients from 
deception.85 
 
B. Variations on the Zauderer Framework  
 
 The framework of Zauderer is unclear on how its rational basis test applies on varying 
types of required disclosures.86 The disclosure requirements in Zauderer were justified for their 
factual context and the reasonable relation to the State’s interests in preventing deception.  
Because of this framework, courts have called into question the proper elements required by the 
Zauderer test.  Although Zauderer is the leading test for compelled commercial speech, some 
courts have found that the test only applies to laws that protect consumers from deception or 
misleading information.87 Courts that have this limited view will limit valid disclosures to those 
that address misleading or deceptive information or use a heightened scrutiny requiring a more 
substantial or narrow tailored relationship between the State’s interests and the compelled 
speech.  Other courts, on the other hand, have found that the reasonable relation is only to the 
State’s interest in general and does not necessitate an interest to prevent deception.88  These 
courts have found that Zauderer is applicable to all commercial disclosure cases with 
government interests ranging from the prevention of mercury contamination to combating 
obesity.89 

 The Ninth Circuit has not been clear as to how it interprets the Zauderer standard.  In 
Video Software Dealers, the court found that labeling requirements to prevent children from 
exposure to violent video games failed to meet the factual information and deception prevention 
standards of Zauderer.90 The court reasoned that there were already age-based ratings for the 
video games and, as such, there was no longer a consumer deception that needed to be 
addressed.91  In another case, however, the Ninth Circuit held that municipalities could be validly 
                                                
83 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 651  
84 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 651 
85 Zauderer v. Office of Disciplinary Counsel (1985) 471 U.S. 626, 652 
86 Jennifer M. Keighley, Can You Handle the Truth? Compelled Commercial Speech and the First Amendment, 15 
U. Pa. J. Const. L. 539, 542 (2012) (“The Supreme Court has yet to confront this question.”) 
87 See e.g., United States v. Philip Morris (2009) 566 F.3d 1095, 1144-45 (finding that Zauderer is applied when the 
information is used to thwart efforts to mislead consumers); Video Software Dealers Ass'n v. Schwarzenegger, 556 
F.3d 950, 966 (9th Cir. 2009) (characterizing Zauderer to have factual information and deception prevention 
standards); But see Environmental Defense Center, Inc. v. EPA, 344 F.3d 832, 848-51 (9th Cir. 2003)(holding that 
municipalities could be compelled to distribute educational materials to reduce water pollutants and no consumer 
deception was involved). 
88 See e.g., Nat'l Elec. Mfrs. Ass'n v. Sorrell, 272 F.3d 104, 115 (2d Cir. 2001)(applying Zauderer where interest 
was “protecting human health and the environment from mercury poisoning”); Pharm. Care Mgmt. Ass'n v. Rowe, 
429 F.3d 294, 310 & n.8 (1st Cir. 2005) (applying Zauderer where state's asserted interest was to ensure citizens 
received the best and most cost-effective health care). 
89 Aurora Paulsen, Catching Sight of Credence Attributes: Compelling Production Method Disclosures on Eggs, 24 
Loy. Consumer L. Rev. 280, 312 (2011). 
90 Video Software Dealers Ass'n v. Schwarzenegger (9th Cir. 2009) 556 F.3d 950, 966  
91 Video Software Dealers Ass'n v. Schwarzenegger (9th Cir. 2009) 556 F.3d 950, 967 
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required to distribute education materials about water pollution even when no consumer 
deception was involved.92 The court explained that such a requirement was not necessarily a 
compelling speech issue since it was only dissemination of information to educate the public 
about the impacts and hazards of improper waste disposal.93  Because the Ninth Circuit has not 
provided a clear interpretation of Zauderer, it will be difficult for a municipality to predict what 
will be required for their ordinance to survive the test.  

 Returning to the theory of the marketplace, one of the justifications for protecting free 
speech is to keep a free flow of ideas and information for society’s use.  Like other forms, 
commercial speech receives some form of protection for economic interests to thrive.  Mandating 
certain disclosures furthers those interests contributing to the efficiency of the marketplace.  
Whether the disclosures are to prevent deception or misleading information or to protect the 
health or safety of consumers, all commercial disclosures that are factual and noncontroversial 
would be an asset to the marketplace of ideas.  Similar to Environmental Defense Center, the 
labels required would be a dissemination of information that contributes to the marketplace.  The 
challenge would then be ensuring that the information itself is factual and uncontroversial, rather 
than a message that may be ideological.94 
 
C. Surviving the Zauderer Test with a Factual Statement 
 
 To survive the rational basis test in Zauderer, the city must impose a label that depicts a 
factual and noncontroversial statement.  Although the majority of the scientific community 
agrees that climate change exists and that human activity, such as gas use, contributes greatly to 
it,95 the ordinance is likely to face a First Amendment challenge.  In order to show that the labels 
include only factual and uncontroversial statements, the ordinance must base the language on 
uncontroversial statements supported by state or federal agencies, such as the Environmental 
Protection Agency (EPA) or the California Natural Resources Agency.  For example, the EPA 
has provided extensive information on its website regarding climate change.96 The label could 
also use language from findings of the State in related environmental laws97 or state some type of 
quantitative figure that is undisputable.98   
 
 The city’s interests in climate change awareness are similar to other cases where the 
government has a reasonable interest in providing valuable information to its citizens.  For 
example, in New York State Restaurant Association (“NYSR”), the Second Circuit upheld a law 
requiring restaurants to disclose nutritional facts about its food in order to benefit the consumer 
                                                
92 Environmental Defense Center, Inc. v. EPA (9th Cir. 2003) 344 F.3d 832, 848-51  
93 Environmental Defense Center, Inc. v. EPA (9th Cir. 2003) 344 F.3d 832, 850 
94 PruneYard Shopping Ctr. v. Robins (1980) 447 U.S. 74, 88 (“informing the public about safe toxin disposal is 
non-ideological; it involves no “compelled recitation of a message” and no “affirmation of belief”). 
95 Consensus: 97% of Climate Scientists Agree, National Aeronautics and Space Administration [listing numerous 
scientific associations and intergovernmental organization in consensus that “climate-warming trends over past 
century are very likely due to human activities”] 
96 Climate change is happening, United States Environmental Protection Agency 
(http://www.epa.gov/climatechange/basics/) [providing that the “evidence is clear” regarding the rise of global 
temperatures caused mostly by greenhouse gas emissions into the atmosphere and that humans are largely 
responsible for recent climate change] 
97 For example, it could use language from the Global Warming Act regarding emission of greenhouse gases. 
98 For example, stating a person’s carbon footprint or greenhouse gas effect from one gallon of gas. 



- 14 - 

to make better choices and, in turn, lower the obesity rate.99  Using the rational basis test from 
Zauderer, the Circuit court found no need to require that the restaurants were involved in any 
form of deceptive or misleading speech.  Rather, it was the reasonable interests to address the 
obesity rate that led the city to the imposition of such a law.  Similarly, a gas station pump, like a 
restaurant menu, does not display any deceptive information to the consumer.  They are both not 
advertisements but display only information such as what product they are selling and the price 
of the product.  If a city has a reasonable interest in providing additional information regarding 
that product, whether it is a caloric value or factual information on its effects on the environment, 
a city should be able to make that available through compelled disclosure.   
 
 The reasonableness standard is also accomplished by the “norms theory” in changing 
individual behavior.  The norms theory suggests that behaviors can change when there is a 
connection between an abstract and concrete norm.100 For example, a law may change attitudes 
about driving under the influence by relating it to the impact it would have on loved ones.  The 
law is the concrete norm and the concern for loved ones would be the abstract norm.  By 
connecting the two together, legal scholars and social psychologists believe that a belief change 
could occur.101  Similarly here, passing an ordinance that will connect the concrete norm of 
limiting gas consumption in order to protect the local environment (abstract norm) can bring 
about a new social norm where individuals will be more inclined to think about the environment 
and climate change as it relates to them.  Based on this theory, there can be a reasonable relation 
found between the label ordinance and a city’s goal of affecting individual behavior on the 
consumption of gas. 

 Lastly, there are hundreds of requirements currently in the commercial marketplace that 
better inform consumers about the products they purchase.102  Those disclosures’ primary 
functions are to provide consumers with factual information so that they can make efficient and 
optimal decisions.  The Safe Drinking Water and Toxic Enforcement Act of 1986 requires 
warning labels on products and businesses that contain chemicals known to the state of 
California as harmful.103 Similarly, the Federal Cigarette Labeling and Advertising Act of 1964 
required health warning on cigarette packs in order to address the dangers of smoking to 
consumers.  On the local level, the city of Seattle passed an ordinance that mustered First 
Amendment challenges when it required telephone book publishers to provide a program for 
customers to opt-out from receiving telephone books.104 To place a small label on a gas pump 
that will provide a factual statement about the use of gasoline and the effect on the environment 
is yet just another example of providing information into the marketplace of ideas. 
 

                                                
99 N.Y. State Rest. Ass'n v. N.Y.C. Bd. of Health, 556 F.3d 114 (2d Cir. 2009). 
100 Michael P. Vandenbergh & Anne C. Steinemann, The Carbon-Neutral Individual, 82 N.Y.U. L. Rev. 1673, 1707 
(2007) 
101 Michael P. Vandenbergh & Anne C. Steinemann, The Carbon-Neutral Individual, 82 N.Y.U. L. Rev. 1673, 1707 
(2007) [exemplifying the campaign for “Friends Don’t Let Friends Drive Drunk”] 
102 Jennifer L. Pomeranz, No Need to Break New Ground: A Response to the Supreme Court's Threat to Overhaul 
the Commercial Speech Doctrine, 45 Loy. L.A. L. Rev. 389, 404 (2012) 
103 California Health & Safety Code § 25249.6. (Required Warning Before Exposure to Chemicals Known to Cause 
Cancer Or Reproductive Toxicity). 
104 Dex Media W., Inc. v. City of Seattle, 790 F. Supp. 2d 1276, 1278 (W.D. Wash. 2011) appeal dismissed as moot, 
696 F.3d 952 (9th Cir. 2012) 
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Conclusion 
 
 In order for the public to feel that issues of climate change are relevant to their lives, it is 
imperative for cities to not only implement policies that address those issues, but also properly 
inform its residents of those policies. Relying on a city’s climate action plan or the media’s 
limited view on climate change as a global issue is insufficient.  The use of labels as seen in 
other policies such as nutritional disclosures and tobacco warnings have proven that individuals 
can make informative and improved decisions on issues where they normally have made 
inaccurate perceptions of risk. 
  
 Placing informational labels regarding greenhouse gas emissions on gas pumps, a fuel 
consumer can be informed with facts by its local and state government regarding the effects of 
their consumption of fuel.  Although it may be argued that labeling would not change a 
consumer’s mind since they are already at the pump, the information that is relayed to them stays 
with them before they come back for another fill.  Moreover, the labels as spoken by their local 
government can show the individual that climate change is in fact a real and very local issue that 
can affect them personally.  
 
 Lastly, enacting such an ordinance will undoubtedly bring about resistance from private 
corporations who own the gas being sold.  However, a city has a responsibility to provide its 
residents information about the local effects of gas use and can do so with its authorized police 
power granted by the State constitution.  The reasonable relation of labels to the purpose of 
informing stakeholders of the local threats of climate change is obvious.  In addition, in order to 
protect First Amendment principles, the labels can still be effective using language that is 
factual, uncontroversial and taken from the State’s or state agency’s findings.  


