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 STATE OF MONTANA

DEPARTMENT OF LABOR AND INDUSTRY

HEARINGS BUREAU

IN THE MATTER OF THE STEP III )  Case No. 1518-2012

GRIEVANCE OF MONIQUE LAY ) 

)

)

                                                                                                                                  

HEARING SUMMARY AND NON-BINDING RECOMMENDATION

                                                                                                                                  

I. INTRODUCTION

The  Montana Department of Military Affairs Step III Grievance Hearing on

Monique Lay’s grievance of her reduction in force separation convened as scheduled

on March 21, 2012, concluding on March 22, 2012, after oral arguments by counsel

for the parties.  Monique Lay, Jim Kerins, Ed Tinsley, and Linda Davis testified in

person and under oath.  Exhibits 1-12, 14-19, A-D, and F-K were admitted into

evidence.  The Hearing Officer recommends the following resolution of this

grievance, based upon the facts found and for the reasons stated in the discussion

below.

II. FINDINGS OF FACT

Lay was a permanent, full-time employee of the Disaster and Emergency

Services Division (DES) of the Montana Department of Military Affairs (DMA) from

July 1990 through January 2012.  

Lay served as DES Public Information Officer (PIO) from approximately 1998

through January 11, 2012.  Prior to that, Lay held positions as Secretary and

Earthquake Program Manager (EPM).  Over the course of Lay’s nearly 22 years of

employment with DES, Lay acquired skills, experience, and qualifications in areas of

emergency management, including individual assistance, training, operations, and

logistics.  

Lay was laid off from her position as PIO effective January 11, 2012.  Lay

timely filed a Step II grievance with DES on January 6, 2012, in accordance with the

grievance policy, Admin. R. Mont. 2.21. part 8000.  DES timely responded in writing

to Lay’s Step II grievance on January 23, 2012.  Lay timely requested a Step III

review of DES’s response on January 27, 2012.  
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While employed at DES, Lay obtained two Bachelor of Arts degrees from

Carroll College—a degree in Computer Science in 1995 and a degree in Business

Management in 1997.  Lay also completed 35 separate training courses offered

through the Federal Emergency Management Agency (FEMA).  Five of these courses

were completed after Lay was given her reduction in force (RIF) notice.

   

Lay was instrumental in developing DES’s Public Information Officer (PIO)

system and served as DES’s PIO from the time the position was created, in or around

1998, until she was laid off on January 11, 2012.  While serving as PIO, Lay was

actively involved in developing and promoting the PIO system and related

information systems at the state and federal level.  Lay provided important

communications with the public and with other agencies during disasters and was

involved in planning for and recovery of those disasters as well.

Much of Lay’s work was done as part of a team or in concert with other

individuals and with other agencies.  Her descriptions of those activities often

mentioned other people doing certain tasks, but only occasionally described her

specific actions or role.  While the hearing officer has no doubt that Lay was good at

being a PIO, it was very difficult for him to discern exactly what she did regarding

various aspects of the duties she described based on her testimony.  If Lay described

her duties in similar ways to DES management, they may have had the same

difficulty with respect to the times she was not actively involved with incidents and

disasters.  

Lay managed the earthquake program which was funded through an annual

grant.  Lay and Mike Stickney would determine what was going to be done with the

money.  They would select projects and Mike’s staff would do the work.  Lay had no

involvement in the financial part of the grants program.  Lay also had a role in

monitoring the Citizen Corps and the community emergency response team grants.

 In December 2010, Lay was charged with developing an organization

improvement plan (OIP).  This plan was never completed in part because Lay and the

managers she needed to work with were heavily involved in flooding issues described

later in this decision and in part because management no longer found it a priority. 

At one point, DES considered Lay’s work on the project a bit of a test to see if her

skills could be transferred into other positions that DES was beginning to develop. 

Jim Kerins, a human resources consultant with significant experience in state

government, was hired to assist DES in 2008 through 2011.  In 2008, he conducted

an organizational assessment looking at the department’s structure, its internal

communication, and its leadership.  As part of an ongoing reorganization process, all

DES employees, including Lay, had their positions evaluated and updated and most
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were reclassified.  The overarching reason for the reorganization was the concern that

the division wasn’t directly meeting the needs of its constituents and they couldn’t

rely on the division as a reliable resource for services.  In 2008, the division was

organized into an incident command structure, designed to respond to emergencies,

but not to properly manage the day-to-day operation of the division.  At that time,

DES had approximately 24 positions, 20 of which were some sort of leader,

supervisor or director, meaning they had more supervisors and program managers

than they had staff.  At present, DES has four bureau chiefs with approximately 20

supporting staff members.  

In 2009, Ken Mesh, the DES administrator at that time, brought Kerins in to 

work on the grants program.  Part of that effort involved looking at some different

alternatives for where to staff the grants program.  Kerins looked at what other states

were doing, alternatives such as having a full-blown grant program, transferring the

grant responsibilities to other state agencies, or having parts of it done by Military

Affairs Centralized Services Division (CSD).  Kerins also worked on a budget

proposal in 2009 to obtain more permanent FTE for the grant program but that

proposal did not survive review by the governor’s budget office.

Ed Tinsley became DES administrator in May of 2010.  Tinsley learned

through his predecessor and his current staff that there were a number of problems

with the grants program.  Tinsley was also concerned that the legislature might

require across the board cuts in FTE.  Tinsley indicated to all DES employees that

there would be a reorganization of the division.  

In January 2011, the Montana Legislative Audit Division released its Financial

Compliance Audit of the Department of Military Affairs.  The audit cited significant

problems with the monitoring of Department of Homeland Security (DHS) grant

subrecipients due, in part, to inadequate staffing.  For similar reasons, the auditors

found problems with delays in obligation of DHS grant funds.   

In the midst of its reorganization efforts, DES had to respond to a significant

number of natural disasters in 2011.  In January, ice dams blocked streams and rivers

resulting in widespread flooding.  In March, more ice dam flooding occurred, and in

May, June, and into early July, rainfall caused flooding of streams and rivers already

at floodstage due to the melting of an abnormally high snowpack.   

In February 2011, Kerins developed a plan that discussed the looming end to

the three modified positions, two of which were grant specialists.  The plan,

developed in part to respond to the legislative audit, included CSD assuming the

financial processing and tracking aspects of both the DHS and other grant programs. 

DES would maintain the programmatic aspects with its staff in Helena and through
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its District Representatives who would have to take on additional grant-related

duties.  The plan included a section discussing the necessity to terminate the

modified positions in accordance with the RIF policy.  Tinsley outlined this plan with

his legislative oversight committee.  

From December 2010 to May 2011, DES was also undergoing a programmatic

audit by the Office of Inspector General (OIG) for the U.S. Department of

Homeland Security (DHS).  At the time the legislature was in session, Tinsley

thought that CSD could absorb many of the duties of the grants program.  Tinsley

explained to the oversight committee that DES would eliminate the three modified

positions in his office, moving the responsibilities of the grant functions to CSD.  The

committee approved of Tinsley’s plan, but in the coming months it became clear that

there were problems with moving the grants program to CSD.  At the same time,

allegations of a personnel matter involving the grants program manager surfaced.  

In March 2011, Lay notified a DES manager that fellow employees had been

reporting to her allegations of sexual favoritism by Lay’s immediate supervisor.  Lay

and most of her co-workers were interviewed during the subsequent investigation. 

The investigation resulted in Lay’s supervisor being terminated through a reduction

in force. 

In April 2011, Tinsley, still facing the impending expiration of the three

modified FTE that were assigned to the grants program, learned that the

Interoperability Montana program would be shut down by June 30, 2011 resulting in

a significant increase in the workload for the grants program.  This event further

complicated plans for reorganizing the grants program so Tinsley went to the budget

office to ask them to continue the modified positions that were involved in running

the grants program beyond June 30, 2011.  His request was initially denied, but after

further discussion and with Tinsley’s promise that he would explain the change to the

oversight committee and that the positions would have to end at the end of FY2013,

his plan was approved.  At one point, the Department of Administration offered to

take on the grants program, but this approach did not work out.  In May, the staff

conducting the OIG audit departed indicating that it would have a number of

findings and recommendations.  Tinsley knew from discussions during the audit that

many of the findings would involve the financial aspects of the grants program. 

Kerins continued his work assessing and reclassifying DES’s FTE into 2011.

Some of the newly classified positions were posted and filled in the summer of 2011. 

Lay’s position was included in the process but her reclassification was not completed,

due in part, to the emergencies occurring during the winter and spring of 2011 and

because at some point it appeared the position might be eliminated to allow the

agency to hire more experienced and more qualified staff to run the grants program. 
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Tinsley knew that Lay’s position had significant value during emergencies, but was

concerned that at other times the PIO position was underutilized.  In 2011, Kerins

continued working on a reorganization plan for DES.  His plans and suggestions went

through a significant number of iterations due to the shifting needs and opportunities

that presented themselves during this period.  Kerins identified the need for more

oversight and coordination of the district functions, some leadership issues in that

area, and a serious need for grants administration. 

In response to the legislative audit, the pending loss of the modified FTE, and

the personnel issues in the grants program, Kerins drafted a plan in May under which

Lay’s PIO position and one other would be eliminated through a reduction in force

and the positions would be reclassified as a Grant Support Specialist and a

Communications Technology Support Specialist.  At the time this plan was drafted,

DES still planned to coordinate the grant functions with CSD.  The May 2, 2011

plan was not a final agency decision but merely one proposal among many that were

considered by DES in 2011.  The May 2, 2011 plan indicated that Lay would be

evaluated for the communication specialist position that was being developed.  Kerins

drafted job descriptions and classified them.  His recommendation was to conduct

skill assessments with regards to the new jobs to see if there was a match and then to

confer with incumbents to discuss and explore options.  Kerins was told to forge

ahead with the actions described in the May plan.  During Kerins’ analysis, he

determined that Lay was doing a good job with the media on the flood situation.  In

June, Grimstad told him to hold off on the May 2 proposal.  DES made considerable

effort to retain the PIO position and funding for it.  Ultimately, the proposal was not

implemented, but the PIO position’s value to DES was evaluated. 

During the spring of 2011, job descriptions for DES employees were reviewed

by Kerins and DES management.  From May 2011 through November 2011, DES

filled eight permanent, full-time positions within the agency:  District Representative

Bureau Chief; Homeland Security Exercise and Evaluation Program (HSEEP)

Manager; Planner; Response; Chief of Staff; Response Bureau Chief; Planner Bureau

Chief; and Training Manager.

On or about August 11, 2011, DES received the draft results of the OIG audit. 

The report cited four areas where DES needed to improve:  measurements of goals

and objectives; compliance with property management requirements; subgrantee

performance monitoring; and financial management internal controls.  Foxx and

Company which contracted to perform the audit for DHS made 11 separate findings

recommending that DHS require DES to take action in the areas mentioned above. 

With regard to financial management controls, the report states “[DES] was not in

compliance with federal financial management.”  The report also indicates that

communication problems between DES and CSD caused significant problems that
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needed to be addressed.  Finally, the report states “the State of Montana was unable

to determine the actual status of State Homeland Security Program grant funding.” 

The language of the report conveys a strong sense to the hearing officer that DHS

was demanding that DES change its way of doing business, and to do so quickly.  

In response to the findings in the OIG audit, FEMA requested and DES

submitted a request for Grant Management Technical Assistance.  Subsequently,

FEMA provided DES with a four-day technical training workshop on grants

administration from September 27-30, 2011.  At the end of the workshop, an after-

action debrief was conducted wherein FEMA training staff’s number one

recommendation was that DES create three new grants management positions:  a

program manager; a program coordinator; and a financial/senior accountant.  Further

recommendations were tied to the duties of these positions and correcting DES’s

grants management deficiencies.  OIG also pointed out that using CSD for financial

management of its grants would not provide the degrees of separation necessary to

meet GAAP standards regarding separating accounts payable and accounts receivable

functions.  FEMA memorialized its recommendations in a letter to DES on

November 3, 2011.  

These recommendations became the final driver for DES’s decision to

reorganize the division to better provide for grants management. 

Following the technical assistance workshop, Kerins drafted another

reorganization plan dated October 28, 2011.  During this process, Paul Grimstad and

Tinsley indicated to Kerins that they did not want to lay anyone off and hoped

instead that they could solve the staffing issue through retirement and attrition.  

The plan required laying off three positions, including Lay’s PIO position, so

their positions could be reclassified as the grants program staff that FEMA had

recommended.  The October plan included conducting skill assessments of the

current incumbents in relation to the new job descriptions to determine if they were

qualified for the new roles or if they were eligible for reduction in force benefits under

the State Employee Protection Act (SEPA).  The skills assessments determined that

Lay did not have the qualifications that DES was looking for in the three new

positions.  Those assessments were primarily based on information in Lay’s personnel

file.

The plan also included conferring with the incumbents to discuss and explore

options:  including retraining, layoff, retirement, or other opportunities.  With

respect to Lay’s position, only the layoff and other opportunities were discussed.
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DES notified Lay during a meeting with Tinsley and Kent that her PIO

position was being eliminated and reclassified through a reduction in force on

November 17, 2011.  At the time of Lay’s reduction in force, Tinsley was serving as

DES Division Administrator, Grimstad was serving as the DES Chief of Staff, and

Erv Kent was serving as the DMA Human Resource Manager. 

The reduction in force letter dated November 17, 2011 informed Lay that she

could apply for the three grants program positions and that she could seek benefits

under SEPA or the Retirement Service Purchase Program.  Lay chose the SEPA

option and did not apply for any of the new Grant Program positions.  Under SEPA,

Lay was eligible for the State Job Registry and career development programs.  It also

gave her options regarding accumulated sick and annual leave, pay protection, and

insurance benefits.  

The RIF letter suggested a number of steps that Lay could or was required to

perform before her last day of employment:  schedule an appointment to review

payroll and benefits options; contact the Job Service WorkForce Center for UI

benefits; contact Erv Kent to insure proper transfer of service credits and insurance

status; contact MPERA to determine and explore the purchase of service credits

and/or retirement options; and complete the Reduction in Force Benefit Options and

Selection form and return it to Erv Kent before January 11, 2012.  Included with the

letter were the State Reduction in Force Policy, the State of Montana Grievance

Policy, the Explanation of Reduction in Force Benefit Options and Selection form,

and the Job Registry Participant Information Form.

DES conducted a thorough examination of its purpose, its abilities, and its

resources in order to develop a staff structure that it believed would best accomplish

its objectives.  The decision to lay off Lay and other employees was not a pleasant

matter for the division and it was not a reflection on Lay personally, her character, or

her accomplishments.  Rather, the reduction in force was the result of DES needing

to refocus its efforts to get appropriately skilled and experienced employees in new

reformed permanent positions, to move the division in the proper direction

concerning its grant compliance and grant management obligations.  For some years

the grants program was cobbled together using temporary or modified positions, or in

some instances using current employees who at the time did not have the background

or experience to deal with the growth in homeland security grants that were occurring

in the post-9/11 time frame.  DES had to attract qualified permanent full-time

employees who had the skills and experience to fulfill the roles and functions

outlined in the FEMA workshop and OIG audit. 

DES learned, perhaps the hard way, that the best way to attract appropriate

staff with the appropriate skill sets with the appropriate qualifications is to hire a
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permanent full-time position.  Funding for modified positions is not stable and DES

needed stability for its grants program.  Without such funding stability it is difficult

to attract and retain qualified people.

DES gave Lay 53 days notice of her pending lay off.  Lay agreed that DES had

complied with the notice provision in the RIF policy.  There have been no job

openings at DES which Lay would qualify for under the reinstatement policy. 

The November 17, 2011 letter did not state that Lay was to turn in the Job

Registry form to Kent.  The Job Registry Participant Information Form tells

participants to “complete this form and a State of Montana Employment Application

. . . and email it to the Job Registry Coordinator at jobregistry@mt.gov.”  Lay

developed her own form and turned it in to Kent with the other documents she was

told to submit to him.  Kent was not in his office when she turned in this form.  Kent

did not submit the form to the Job Registry.  Lay ultimately filled out the form as

directed and submitted it in mid-March 2012.

Although there are a number of items on the list of things Lay was to do prior

to her last day of employment that involved Kent, a fair reading of the letter would

not lead to a conclusion that Lay was to turn in the Job Registry form to him.  Linda

Davis works in the State Human Resources Division, is the Job Registry Coordinator,

and developed the reduction in force policy.  Davis testified that while some

employers have notified her in advance that someone might be seeking to enroll on

the Job Registry, it is ultimately the employee’s responsibility to notify her office to

register.  Once that happens, Davis sends another form to the employee’s former

human resources office and the process is finalized.

Lay could have applied for the Job Registry between November 17, 2011 and

January 11, 2012 using either her work computer or from home by remotely

accessing her state computer to register herself.  Between November 17, 2011 and

January 11, 2012, Lay still had her ID card and her access badge which would have

provided her access to her office and to her computer.  

 DES knew that it was quite likely that the PIO position would be eliminated

sometime in October 2011.  It did not make its final decision until sometime in

November and then issued the termination letter notifying Lay of the reduction in

force.

The document entitled “A Manager’s Guide to a Reduction in Force”

(Exhibit 20) provides guidance to managers, but there is no requirement in law or

policy to adhere to its provisions. 

mailto:jobregistry@mt.gov.
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DES conducted an assessment of Lay’s skills, qualifications, or length of

continuous service prior to terminating her employment through a reduction in force. 

The skill assessments were done to determine whether to go out competitively for the

grant positions or whether any of the laid off employees had the requisite skills to

transfer into the positions.  The skill assessments were not done for the purposes of

the RIF.  Kerins recommended that Lay did not have the qualifications that would

allow her to be transferred into a grants position because she had insufficient hands-

on grant experience or direct supervisory experience.  These skill assessments were

each dated November 15, 2011 and signed by Tinsley and Kent on November 16,

2011.  

III. DISCUSSION

Admin. R. Mont. 2.21.8013 provides that:

(1) An employee may file a grievance based on the application or

interpretation of laws, written rules, personnel policies and procedures which

adversely affects the employee, unless specifically prohibited from doing so by

statute or rule.

. . .

In this case, Lay challenges the termination of her employment based on

allegations that DES violated the Reduction in Force policy in laying off Lay effective

January 11, 2012.  More specifically, Lay alleges that DES failed to follow the skill

assessment procedure, did not adequately consider her length of service, failed to

provide proper notice, failed to properly enroll her in the State of Montana’s special

Job Registry, and terminated her in retaliation for her role in revealing and testifying

about inappropriate conduct of other DES employees.  Lay has the burden to prove

by a preponderance of the evidence that DES violated the RIF policy.  

The RIF policy also requires that “agency managers shall consider the programs
they administer and the staff structure that most efficiently accomplishes the
agency’s program objectives.”  DES followed that requirement when it determined
that because it had a very real and pressing need to improve its grants management in
the face of strong demands from its funding sources it had to have a more qualified
and experienced grants management staff.  DES was also limited in its choices by its
inability to add FTE to fill those positions, the fact that its modified positions would
be eliminated in the not too distant future, and that it would be significantly
hampered in its recruitment of the most qualified grants staff if it could not offer
them positions that were permanent.  There is ample evidence that DES struggled
with formulating options to reorganize the division to improve its business objectives
while maintaining or adding to its current employees and positions.  Ultimately, it
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could do neither in light of its very real need to put together a qualified grant
management staff.  
  

The RIF policy (03-0155) provides that “Agency managers shall consider
employees’ skills, qualifications (including performance), and length of continuous
service, among other factors, when making reduction in work force decisions.”  DES
considered these factors when deciding to RIF Lay and the other employees.  During
much of 2011, DES had reviewed Lay’s job description, had observed her work more
carefully, and reviewed her qualifications for the communications specialist when
considering creating that position in May 2011.  DES knew that the PIO position
was important when addressing disaster issues, but saw less value at other times.  Lay
provided no evidence that DES failed to consider her skills, qualifications, and service
when it made its decision.  It obviously valued the PIO position less than Lay did,
but it did consider those criteria,

The RIF policy further provides:

Agency managers shall first assess the skills and qualifications (including past
performance) of employees when making reduction decisions.  When making
reduction in force decisions, managers should consider the following in relation
to the remaining positions . . . (emphasis added).

  
Because the policy suggests performing a skills assessment for the “remaining

positions,”  DES did not have to conduct a skills assessment of Lay’s skills against1

the three new positions.  Nonetheless, DES conducted an assessment of Lay’s skills
hoping it might be able to transfer Lay into one of the positions.  DES conducted a
less than thorough assessment of Lay’s skills.   However, because DES did not have2
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to conduct a skills assessment under the facts in this matter, and because the
procedure for the skills assessment under the RIF policy is only advisory, DES cannot
be found to have violated this part of the RIF policy.     

The relevant notice provision in the RIF policy provides:

Agency managers shall provide notice to the employee and/or the employee’s

collective bargaining agent as soon as possible and with written notice as

follows: 

a. at least 60 days in advance when 25 or more employees are affected; or 

b. at least 14 days in advance when fewer than 25 employees are affected

(2-18-1206, MCA). 

DES gave Lay 53 days notice of her layoff.  A correct reading of the rule results

in a conclusion that 14 days meets the definition of “as soon as possible.”  In that

case, 53 days would be more than sufficient notice.  Moreover, DES’s decision to RIF

Lay was not made until sometime after Kerins’ October 28, 2011 proposal and the

day Tinsley signed the letter making the RIF a final decision.  If the policy were

somehow construed to require notice of a layoff as soon as the decision maker has

decided in his mind, the violation of that policy here would be de minimis and

therefore an insufficient basis to overturn the RIF decision.

Lay believed it was Erv Kent’s job to put her on the Job Registry.  Lay’s belief

was incorrect.  It was up to her to file the form with the Job Registry together with an

application.  At that point, the Job Registry would send a form to Erv Kent for him to

confirm her placement on the Job Registry.  DES did not violate the job registry

requirements of the RIF policy.

Lay asserted that the real reason for her lay off was retaliation for her

disclosure of the inappropriate conduct of her former supervisor and the subsequent

investigation.  However, Lay produced no evidence to support her assertion or that

there was any other reason for her lay off other than the reorganization of DES to

meet its business needs which drove the reduction in force.  DES’s decision to

terminate Lay’s employment as part of a reduction of force was done solely for

business reasons and in compliance with the RIF policy.

IV. RECOMMENDATION

Lay’s Step III grievance regarding her lay off from employment should be

denied.
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V. NOTICE OF GOVERNING RULE

Pursuant to Admin. R. Mont. 2.21.8018(9), the Department head shall issue

the final administrative decision within 10 working days of receipt of this hearing

summary and recommendation.

DATED this    6th    day of April, 2012.

DEPARTMENT OF LABOR & INDUSTRY

HEARINGS BUREAU

By: /s/ DAVID A. SCRIMM                              

DAVID A. SCRIMM

Hearing Officer


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12

