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CHRONOLOGY 

 

1983 Lavender Housing Cooperative (the “Co-op”) is incorporated.   

April 1984 Mrs. and Mr. Ford move into unit #8 at the Co-op.  The Co-op 
Rules provide that there can be only one regular member with an 
independent right of possession per unit.   

The Fords decide that Mr. Ford will be the regular member for their 
unit.  Mrs. Ford therefore has no independent right of possession.  

November 1987 Mrs. Ford becomes an associate member of the Co-op with limited 
voting rights and no independent right of possession.   

June 17, 2005  A revised version of the Co-op Rules is filed with the Registrar of 
Companies.  The revised Rules maintain that there may be only 
one member per unit (Rule 2.2).  They also eliminate the category 
of associate memberships, so Mrs. Ford surrenders her associate 
membership.  She still has no independent right of possession. 

May 4, 2007 Mr. Ford dies. 

May 31, 2007 The Co-op advises Mrs. Ford that under the Co-op Rules she must 
apply for membership if she wishes to keep living at the Co-op  
(see Rules 2, 4, and 11). 

June 2007 Mrs. Ford applies for membership in the Co-op. 

June 13, 2007 The Co-op denies Mrs. Ford’s application for membership without 
giving reasons.  It notifies Mrs. Ford she must vacate her home by 
August 31, 2007.  

June 21, 2007 Mrs. Ford files a human rights complaint against the Co-op. 

January 27, 2009 The BC Human Rights Tribunal issues its decision, 2009 BCHRT 
38. 

October 21, 2009 The BC Supreme Court issues its decision on judicial review, 2009 
BCSC 1437. 
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OPENING STATEMENT 
 

A person’s right to choose how to structure her relationship with a spouse includes 

the right to decide whether and how their social and economic lives will intertwine.  

Will she cohabit with a spouse?  To what extent will she become dependent on him?  

Decisions about these aspects of her personal life not only define her marital status, 

but also constitute fundamental elements of her personal identity.  

 

This case is about a housing co-operative that opted to prohibit spouses, including 

the appellant, Mrs. Ford, from freely exercising these choices.  By creating a rule that 

allowed only one person per household to be a member of the co-op, and thereby to 

receive the benefits of membership including security of tenure, the co-op forced 

Mrs. Ford and her spouse to face a difficult decision, if they wished to live together.  

It forced them to choose which one of them would have secure housing, leaving the 

other with no independent right to occupy their shared home.  

 

Because of her identity as a spouse, Mrs. Ford chose to live with Mr. Ford.  And 

because of this aspect of her marital status, she had to face the dilemma posed by 

the one member rule.  This left her vulnerable and without an independent right of 

possession in her home.  The ramifications of this vulnerability became evident 

when, after 23 years of residence at the co-op, her spouse died and she faced 

eviction.   Mrs. Ford had never had an independent right to occupy her own home. 

 

When the legislature enacted the Human Rights Code it prohibited discrimination on 

the basis of marital status.  In doing so it recognized that self-determination 

regarding one’s marital status is essential to full and free participation in society.   

 

The BC Human Rights Tribunal found that Mrs. Ford suffered discrimination because 

her choice to cohabit with a spouse ─ a choice that was essential to her marital 

status ─ interfered with her ability to obtain secure housing at the Co-op.  The 

Tribunal’s finding of discrimination was correct, and should be reinstated. 
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PART I – STATEMENT OF FACTS  

 

1. The appellant, Roberta Ford, is a 60 year old widow from Victoria, BC.  She 

and her spouse Gerald Ford shared a home together at the Lavender Housing 

Cooperative (the “Co-op”) in Victoria for over 23 years, from April 1984 until 

Mr. Ford’s death in May 2007. 

Appeal Book, Vol. 1, Tab 1F, pp. 72 and 75 (Agreed Statement of Facts) 
 

2. Throughout the Fords’ time at the Co-op, the Co-op Rules provided that only 

one person residing in each unit could be a regular member of the Co-op (the 

“One Member Rule”).  Meanwhile the Co-op Occupancy Agreement, which 

each member had to sign, expressly provided that family members residing 

with Co-op members had no independent right of possession.   

Appeal Book, Vol. 1, Tab 1G, p. 106 and 107 (Rules 2.2 and 3) 
Appeal Book, Vol. 1, Tab 1G, p. 175 (Occupancy Agreement s. 2) 
Appeal Book, Vol. 1, Tab 1F, p. 72 and 74 (Agreed Statement of Facts) 

 

3. Because of the One Member Rule, Mr. and Mrs. Ford had to choose which of 

them would be the one designated Co-op member for their shared home.  

They chose Mr. Ford, and this meant that Mrs. Ford’s right of possession 

depended entirely on Mr. Ford’s Co-op membership.   Nevertheless, Mrs. Ford 

made her home at the Co-op and participated in the community there for 23 

years.    

Appeal Book, Vol. 1, Tab 1D, p. 55 
 

 
4. The Co-op Rules did allow for associate memberships, but did not give 

associate members any rights of possession.  In 1987 Mrs. Ford applied for 

associate membership and the Co-op admitted her as an associate member. 

Appeal Book, Vol. 1, Tab 1G, page 82 (Rule 2.02) 
 

5. Mr. Ford died on May 4, 2007.   
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6. On May 31, 2007, less than a month after her husband’s death, the Co-op 

sent Mrs. Ford a letter saying that if she wished to continue living in her home 

of 23 years, she would have to apply for membership.   

Appeal Book, Vol. 1, Tab 1F, p. 76 (Agreed Statement of Facts) 
 

7. The One Member Rule meant that at the time of her husband’s death, Mrs. 

Ford was not a member of the Co-op and was only entitled to possession of 

her home as Mr. Ford’s spouse.  The Co-op Rules stipulated that a person in 

Mrs. Ford’s situation would need to apply for membership in the Co-op if she 

wished to continue living in her home.   

Appeal Book, Vol. 1, Tab 1G, p. 125 (Rule 11.1 of 2005 Co-op Rules) 
 

8. In early June 2007 Mrs. Ford applied for membership in the Co-op.   

 

9. The Co-op denied Mrs. Ford’s membership application, without giving 

reasons.  It sent her a letter requiring her to vacate her home by August 31, 

2007.   

Appeal Book, Vol. 1, Tab 1F, p. 76 (Agreed Statement of Facts) 
Appeal Book, Vol. 1, Tab 1D, p. 57 (Letter from Co-op’s lawyer) 

 

10. On June 21, 2007, Mrs. Ford filed a complaint with the BC Human Rights 

Tribunal alleging that the Co-op had discriminated against her on the grounds 

of marital status and family status contrary to s. 10 of the Human Rights Code, 

R.S.B.C. 1996, c. 210 (the “Code”).   

Appeal Book, Vol. 1, Tab 1D (Complaint) 
 

11. The Cooperative Association Act provides for the possibility of joint co-op 

memberships.   

Cooperative Associations Act, SBC 1999, c. 28, ss. 13(3) and 42 
 

12. In 2003 the Co-operative Housing Federation of British Columbia published its 

“Guide to the Co-op Act”, “Model Rules and Occupancy Agreement”, and 

“Guide to the Model Rules”.  All of these clearly outline how co-ops can permit 
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joint memberships so that both joint members will share the benefits of 

membership, and so that when one joint member dies, the other will inherit his 

or her co-op shares.   

Appeal Book, Vol. 2 tab 2I, p. 46 (“Guide to the Co-op Act”) 
Appeal Book, Vol. 2 tab 2I, p, 153 (“Guide to the Model Rules”)  
Appeal Book, Vol. 3 tab 2I, pages 67-70 (“Model Rules and Occupancy 
Agreement”) 

 

13. The Co-op Rules did not allow for joint membership.  Had they done so, Mrs. 

Ford would have had the opportunity, while she and Mr. Ford were in a 

spousal relationship, to apply for membership and obtain housing security.  At 

the Tribunal hearing, neither the Co-op nor the intervener Co-operative 

Housing Federation of British Columbia called any evidence to show that 

allowing joint membership would have caused the Co-op undue hardship.  

 

14. On January 27, 2009, the BC Human Rights Tribunal issued a decision (the 

“Tribunal Decision”) finding that the One Member Rule was discriminatory 

because it treated Mrs. Ford adversely on the basis of her marital status.  The 

Tribunal ordered the Co-op to give Mrs. Ford membership in the Co-op and a 

right to reside in her home; to cease and refrain from committing the same or 

a similar contravention; and to bring the Co-op Rules into compliance with the 

Tribunal Decision within six months.   

 

15. The Co-op sought judicial review.  On October 21, 2009 the BCSC quashed 

the Tribunal Decision, finding that Mrs. Ford had been treated differently not 

because of her marital status, but rather because of her status as a non-

member of the Co-op.  

 

16. Mrs. Ford is still living in her home at the Co-op pending the outcome of this 

appeal.   She has now been there 26 years.  
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PART II – ERRORS IN JUDGMENT 

 

17. Mrs. Ford respectfully submits that the learned Chambers Judge erred as 

follows: 

 

A. By failing to recognize that adverse effect discrimination is a breach of the 

Code;  

B. By ignoring the fundamental nature of spousal status when determining 

whether Mrs. Ford’s status as a spouse was a factor in the adverse 

treatment she experienced;  

C. By failing to recognize that Mrs. Ford was a member of a protected group 

due to her marital status, while other non-member occupants of the Co-op 

were not; 

D. By narrowing her focus to the One Member Rule’s effect after Mr. Ford's 

death, while ignoring its effect during his lifetime; and 

E. By applying a comparator analysis where to do so was unnecessary and 

inappropriate, or in the alternative, by incorrectly formulating the 

comparator analysis. 
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PART III – ARGUMENT  

STANDARD OF REVIEW 

 

18. The standard of review for decisions of the BC Human Rights Tribunal (the 

“Tribunal”) is set out in s. 59 of the Administrative Tribunals Act, S.B.C. 2004, c. 

45: 

59  (1) In a judicial review proceeding, the standard of review to be 
applied to a decision of the tribunal is correctness for all questions except 
those respecting the exercise of discretion, findings of fact and the 
application of the common law rules of natural justice and procedural 
fairness. 

(2) A court must not set aside a finding of fact by the tribunal unless there 
is no evidence to support it or if, in light of all the evidence, the finding is 
otherwise unreasonable. 

(3) A court must not set aside a discretionary decision of the tribunal 
unless it is patently unreasonable. 

(4) For the purposes of subsection (3), a discretionary decision is patently 
unreasonable if the discretion 

(a) is exercised arbitrarily or in bad faith, 

(b) is exercised for an improper purpose, 

(c) is based entirely or predominantly on irrelevant factors, or 

(d) fails to take statutory requirements into account. 

(5) Questions about the application of common law rules of natural justice 
and procedural fairness must be decided having regard to whether, in all 
of the circumstances, the tribunal acted fairly. 

 

19. In this appeal, this Court must evaluate the Chambers Judge’s finding that the 

Tribunal erred in mixed fact and law when applying the discrimination analysis to 

the facts of the case.   The standard of review for such findings of mixed fact and 

law should be reasonableness.  In the alternative, the standard of review should 

be correctness.  

 

20. It does not matter whether a reasonableness standard or a correctness standard 

is applied in this case.  The Tribunal’s decision is correct and should stand. 
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THE TEST FOR DISCRIMINATION UNDER THE CODE 
 

21. Human rights legislation is quasi-constitutional in nature and must be construed 

broadly to advance its purpose of preventing and remedying discrimination.   

Ontario (Human Rights Commission) v. Simpsons Sears Ltd., [1985] 2 
S.C.R. 536 (“O’Malley”) at para. 12 
B. v. Ontario (Human Rights Commission), [2002] 3 S.C.R. 403; 2002 
SCC 66 (“B. v. Ontario”) 

 

22. Mrs. Ford’s complaint was brought under s. 10 of the Code which reads: 

10 (1) A person must not 

(a)  deny to a person or class of persons the right to occupy, 
as a tenant, space that is represented as being available 
for occupancy by a tenant, or 

(b) discriminate against a person or class of persons 
regarding a term or condition of the tenancy of the space, 

because of the… marital status, family status… of that 
person or class of persons, or of any other person or class 
of persons. 

[…] 
 

23. The first step in the discrimination analysis under the Code is to determine 

whether a prima facie case of discrimination has been established.  As this Court 

has found, and as both the Chambers Judge and the Tribunal noted, the test for 

prima facie discrimination under the Code has three components: 

i. the claimant must be (or must be perceived to be) covered by a protected 

ground; 

ii. the claimant must have experienced adverse treatment; and 

iii. the protected ground must have been a factor in the adverse treatment. 

Armstrong v. British Columbia (Ministry of Health), 2010 BCCA 56 
(“Armstrong”) at para. 21 
 

24. With respect to the third part of this test, the protected ground only needs to be a 

factor in the adverse treatment to establish discrimination.  It does not need to be 

the sole or overriding factor.  

Armstrong at para. 21 
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25. Discrimination under human rights legislation does not require an intent to 

discriminate.   

O’Malley at para. 13-14 
 

26. Adverse effect discrimination occurs where a rule is neutral on its face, but has 

negative consequences for members of a protected group because of their 

characteristics as members of that group.   

O’Malley at para. 12 and 18  
British Columbia (Superintendent of Motor Vehicles) v. British Columbia 
(Council of Human Rights), [1999] 3 S.C.R. 868 (“Grismer”) at para. 15 

 

27. For the reasons that follow, the Chambers Judge erred in her application of the 

discrimination analysis, and in determining that Mrs. Ford did not experience 

discrimination on the basis of marital status contrary to s. 10 of the Code.  

 

ISSUE A: The Chambers Judge erred by failing to recognize that adverse effect 

discrimination is a breach of the Code 

 

28. The Co-op Rules are not discriminatory on their face.  They do not make an 

express distinction on the basis of marital status.   However, in practice they do 

have an adverse effect on those who choose to live with a spouse.   

 

29. Pursuant to the One Member Rule, only one person residing in each unit can be 

a member of the Co-op.  The Rules also state that family members (such as 

spouses) residing with Co-op members have no independent right of occupancy.   

Finally, they provide that when a Co-op member dies, any surviving family 

member (such as a spouse) that has been cohabiting with the Co-op member 

will have to successfully apply for membership in order to continue living at the 

Co-op.  

Appeal Book, Vol. 1, pp. 106, 125 and 175 
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30. The One Member Rule has a significant adverse consequence for spouses.  In 

order for them to cohabit as spouses at the Co-op, both partners must accept the 

uncertainty of knowing that one of them (in this case Mrs. Ford) has a lack of 

independent housing security.   Conversely, if both people in a spousal 

relationship wished to achieve Co-op membership and security of tenure, they 

would have to actually change the nature of their marital status, and live 

separately, in order to do so.  

 

31. As set out above at paragraph 26, adverse effect discrimination occurs where a 

rule is neutral on its face, but has negative consequences for members of a 

protected group as a result of their characteristics as members of that group.  

Grismer at para. 15 
 

32. The Tribunal found that, while the One Member Rule did not expressly 

discriminate against those in spousal relationships, its operation in practice did 

have a differential and adverse effect on them.    

Tribunal Decision at para. 49-53 
 

33. In contrast, the Chambers Judge’s reasons indicate that she failed to recognize 

that a facially neutral rule may still be discriminatory: 

 

[86] The Co-op's Rules provide that any non-member residing with a 
member is required to apply for membership on the member's death. 
No distinction is made between a surviving spouse and any other 
applicant. [emphasis added] 
 

Also see Chambers Decision at paras. 93, 96 and 97 
 

34. It is apparent from these remarks that the Chambers Judge was entirely focused 

on the fact that there was no express discrimination in the Co-op Rules.  As a 

result she missed the essential fact that the rules did in practice have a 

differential, adverse impact on people who, due to their spousal relationship, 

chose to live together with their spouse. 
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35. The Chambers Judge erred by refusing to recognize that the Co-op Rules had 

an adverse effect that could constitute discrimination under the Code.  The 

Tribunal was correct in finding that Mrs. Ford experienced an adverse effect as a 

result of the Co-op Rules.  This Court should uphold that finding.  

 

ISSUE B: The Chambers Judge erred by ignoring the fundamental nature of 

spousal status when determining whether Mrs. Ford’s status as a 

spouse was a factor in the adverse treatment she experienced 

  

36. The Tribunal’s reasons articulate the connection between Mrs. Ford’s marital 

status and the adverse effect that she experienced as follows:   

 
[50] ... the Co-op Rules prohibited couples (and all others) from 
applying for and being accepted as joint members. Under the Co-
op Rules the only way that Mr. and Ms. Ford could ensure that 
each had an individual right to occupy a unit was to occupy two 
units. The implications of the Co-op Rules are different for persons 
in spousal relationships than for those who are single.  
 
[51] The Co-op Rules create uncertainty for persons in spousal 
relationships. One of the spouses is at risk of having to vacate their 
home at the discretion of the board serving at the time of death of 
the member spouse. The surviving spouse is deprived of the 
safeguard enjoyed by singles that once he or she is accepted as a 
member by the current board and has established residency only a 
breach of the Co-op Rules could result in an eviction.  
 
[52] … Ms. Ford was only entitled to reside in the family home as 
the spouse of Mr. Ford. When he died, and her marital status 
changed to widow, Ms. Ford lost the entitlement to occupy her 
home.  
 
[53] I find that it is reasonable to infer that Ms. Ford’s marital status 
was a factor in the adverse treatment. First, the Co-op Rules made 
it impossible for both people in a spousal relationship to achieve 
security of tenure in their family home. Second, a change in Ms. 
Ford’s marital status triggered the operation of the Co-op Rules 
putting her continued residency at stake after 23 years of residence 
and, as a result of the process in place, she was evicted from her 
home. This impact of the One Member Rule on Ms. Ford related to 
the change in her spousal status. The same cannot be said for a 
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single person who must apply for membership after their 
roommate’s death.  

 
Tribunal Decision at paras. 50-54 

 

37. The Chambers Judge disagreed and decided that there was no breach of s. 10 

because “there was no evidence that the prohibited ground of discrimination, 

marital status, was a factor in Ms. Ford’s adverse treatment.”   On that basis, the 

Judge held that “Ms. Ford did not suffer ‘obligations, penalties, or restrictive 

conditions’ because of her marital status, or any change in her marital status, but 

because she was a non-member.” 

Chambers Decision at paras. 82-83 

 

38. With respect, in reaching this conclusion the Chambers Judge ignored the fact 

that sharing a home, and the associated social and financial interdependence, 

are among the most fundamental characteristics of spousal relationships.  The 

Chambers Judge also ignored the fact that for a person who is a spouse, it is a 

core part of her identity that she lives with her spouse.  Cohabitation with one’s 

spouse is intertwined with many of the other defining features of a spousal 

relationship.   

M. v. H., [1999] 2 S.C.R. 3, at paras. 58-59 
 
 

39. When the characteristics of a spousal relationship are taken into account, the 

nexus between the adverse effect that Mrs. Ford experienced, and her status as 

a spouse, is clear.   Due to the One Member Rule, every pair of spouses residing 

at the Co-op must, if they wish to reside together, select one person who will be 

without security of tenure and therefore dependent on their spouse, which is to 

their detriment.   

 

40. The Judge noted that either Mr. or Mrs. Ford could have applied in 1984 to 

become the one member for their unit, and used this as a basis to deny the 

discrimination claim.  This approach fails to appreciate that it was due to the very 
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fact that the Fords were spouses that they were forced to make a choice, thus 

triggering the adverse effect of the One Member Rule.   

Chambers Decision at paras. 85 and 92 

 

41. Based on the evidence before the Tribunal, and keeping in mind the meaning 

and connotations of “marital status”, the Tribunal properly inferred that the One 

Member Rule has an adverse effect on non-members living in the Co-op with 

their member spouses, and that this adverse effect was tied to their status as 

spouses.   

 

42. The Chambers Judge erred when she disregarded the conceptual link between 

spousal relationships and the decision to live with one’s spouse, finding that 

there was “no evidence that… marital status, was a factor in Ms. Ford’s adverse 

treatment.”   The Tribunal’s finding that the One Member Rule had a 

discriminatory effect on spouses due to their marital status was correct and 

should be reinstated.  

 

ISSUE C: The Chambers Judge erred by failing to recognize that Mrs. Ford was 

a member of protected group due to her marital status, while other 

non-member occupants of the Co-op were not 
 

43. The legislature has chosen to expressly protect against discrimination on certain 

specific grounds, including marital status. Other forms of relationship, such as 

the relationship that exists between roommates, are not offered the same 

statutory protection.    

 

44. The Supreme Court of Canada has held that the term “marital status” in human 

rights legislation must be interpreted broadly in order to further the purposes of 

the legislation.  

B. v. Ontario at paras. 4, 40, 42, 56 
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45. The Chambers Judge made several comments indicating she did not 

differentiate between those members of the Co-op that are covered by the 

protected ground of marital status, and those that are not: 

 
[86] The Co-op’s rules provide that any non-member residing with a 
member is required to apply for membership on the member's death. 
No distinction is made between a surviving spouse and any other 
applicant. A non-member single person living together in a unit with 
another single person would not experience a change in marital status 
on the death of the unit's member, but would still be required to apply 
for membership if he or she wished to continue to live in the Co-op.  
 

Chambers Decision at para. 86;  
See also Chambers Decision at paras. 87, 93, 94, 96 

 

46. These statements illustrate that the Chambers Judge failed to recognize that 

spousal relationships are protected under the Code while other relationships that 

may lead people to reside together (and thus suffer the consequences of the 

One Member Rule) are not.    

 

47. The Chambers Judge erred when she failed to acknowledge that the legislature 

has chosen to protect certain relationships but not others.  The Tribunal was 

correct when it found that the One Member Rule’s consequences for non-spouse 

roommates did not preclude a finding that Mrs. Ford suffered discrimination 

because of her membership in a protected group.   This finding should be 

upheld.   

Tribunal Decision at para. 48 

 

ISSUE D: The Chambers Judge erred by narrowing her focus to the One 

Member Rule’s effect after Mr. Ford's death, while ignoring its effect 

during his lifetime 

 

48. Before the Tribunal, the parties agreed that the issue to be decided was: 

 
… whether Rule 2.2 of the Rules of the Co-op – that there can be only 
one member per unit – had an adverse effect on Ms. Ford due to her 
marital and family status.  
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Tribunal Decision at paras. 8(38) and (39); Chambers Decision at para. 14 

 
49. The Tribunal found that Mrs. Ford was adversely affected by the One Member 

Rule, both before Mr. Ford's death (when she and her spouse could not both 

apply for secure tenure in their family home, and were forced to choose which of 

them would be a non-member of the Co-op), and also after his death (when Mrs. 

Ford lost her entitlement to reside in her home and was faced with eviction).   

Tribunal Decision at paras. 50-53 and 61 
 

50. It is essential to Mrs. Ford’s discrimination complaint that, throughout her spousal 

relationship with Mr. Ford, she was unable to apply for membership at the Co-op, 

because of her decision to live with her spouse.  The only way both she and Mr. 

Ford could have both applied for membership, and each obtained independent 

security of tenure in their home, would have been for them to live in separate 

units.  It was impossible for them to do that while maintaining their status as 

spouses.   The Tribunal’s reasons make it clear the complaint encapsulates the 

Fords’ entire spousal relationship, not just the events after Mr. Ford’s death.  

 

51. Yet the Chambers Judge chose, without giving any reason for doing so, to 

disregard the claim of discrimination during the Fords’ spousal relationship.  The 

Judge limited herself instead to the question whether Mrs. Ford suffered 

discrimination after her husband’s death.  The Judge took the view that the only 

adverse effect Mrs. Ford suffered was her loss of the right to occupy the unit 

after Mr. Ford’s death, and that it was only Mr. Ford’s death, and not her marital 

status throughout her time as his spouse, that contributed to her losing this right.  

The Chambers Judge emphasized the fact that Mrs. Ford’s application for 

membership after her husband’s death was treated the same as any other 

application by a non-member residing in the Co-op.   

Chambers Decision at paras. 80, 85, 86, 87, 93, 94, 96 

 
52. This narrowing of focus to the period after Mr. Ford’s death tainted the 

Chambers Judge’s discrimination analysis in two ways.  
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53. First, it meant that the Chambers Judge failed entirely to consider whether Mrs. 

Ford suffered adverse effects during her spouse’s lifetime. This adverse effect 

was a fundamental element of the Tribunal’s finding of discrimination.  

 

54. Specifically, the Chambers Judge failed to recognize that because of the One 

Member Rule: 

 Mrs. and Mr. Ford were required, when they moved into the Co-op and 

throughout their residency there, to choose which of them would be the 

one member for their home, leaving the other without housing security; 

and 

 Due to the choice they were forced to make, Mrs. Ford spent 23 years 

with no independent right of possession to her home, and with her right of 

possession entirely contingent on Mr. Ford’s. 

 

55. Second, the Chambers Judge focused exclusively on Mrs. Ford’s change in 

marital status on Mr. Ford’s death in 2007, when she became a widow rather 

than a married spouse.   But while Mr. Ford’s death, which changed Mrs. Ford’s 

marital status to widow, did lay bare the discriminatory impact of the One 

Member Rule (by highlighting the fact that Mrs. Ford had been unable to secure 

an independent right of possession to her home), her change of marital status in 

2007 was not, in itself, the basis of the discrimination claim.     

 

56. Rather, it was the One Member Rule’s interaction with Mrs. Ford's identity as a 

spouse throughout her time as a spouse that was at the root of the adverse 

effects she experienced, both during her spouse’s lifetime and after his death.  It 

was because of her identity as a spouse that Mrs. Ford lived with Mr. Ford, and it 

was because of this aspect of her marital status that she ended up without an 

independent right of possession in her home of 23 years.  
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57. By failing to consider whether Mrs. Ford suffered discrimination before her 

husband’s death, or whether her marital status before her husband’s death was 

a factor in the discrimination, the Chambers Judge left an important aspect of the 

complaint unaddressed, without explanation.  The Tribunal was correct in finding 

that Mrs. Ford had established a claim of discrimination in relation to the events 

that took place during her spousal relationship.  This Court should uphold that 

finding.  

 

ISSUE E: The Chambers Judge erred by applying a comparator analysis where 

to do so was unnecessary and inappropriate, or in the alternative, by 

incorrectly formulating the comparator analysis 

 

58. Comparator analysis originates in equality cases brought under s. 15 of the 

Canadian Charter of Rights and Freedoms (the “Charter”).  Such cases deal with 

claims that government actors have discriminated in relation to benefits 

conferred by law, and are decided with reference to the discrimination analysis 

set out in Law v. Canada (Minister of Citizenship and Immigration), [1999] 1 

S.C.R. 1 (“Law”). 

Hodge v. Canada (Minister of Human Resources Development), [2004] 3 
S.C.R. 357; 2004 SCC 65 (“Hodge”) at paras. 17-18 

 

59. There has been controversy in BC about when Law and the associated 

comparator analysis should be applied in complaints under the Code.   In obiter, 

this Court has expressed doubt that the s. 15 Charter analysis should be 

considered at all in complaints that have no governmental overtones. 

Vancouver Rape Relief Society v. Nixon, 2005 BCCA 601; 262 D.L.R. 
(4th) 360 at paras. 34-38, leave to appeal denied [2006] S.C.C.A. No. 365 
Communications, Energy & Paperworkers' Union of Canada (CEP), Local 
789 v. Domtar Inc., 2009 BCCA 52; 265 B.C.A.C. 307 (“CEPUC”) at 
paras. 35-37  
 

60. This Court has repeatedly cited the three-step traditional discrimination analysis 

(set out in paragraph 23 of this factum) as applicable to cases brought under the 

Code, without reference to the Law test.  Recently, this Court has decided 

human rights cases without a comparator analysis, and has expressly stated that 
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a comparator analysis is not required to determine prima facie discrimination 

under the Code.   

Health Employers Assn. of B.C. (Kootenay Boundary Regional Hospital) 
v. B.C. Nurses' Union, 2006 BCCA 57; 264 D.L.R. (4th) 478 at para. 38 
Armstrong at para. 21 
Kemess Mines Ltd. v. International Union of Operating Engineers, Local 
115, 2006 BCCA 58; 264 D.L.R. (4th) 495 at para. 30  
CEPUC at paras. 35-37 
 

61. In Preiss v. British Columbia (Ministry of the Attorney General), 2006 BCHRT 

587; 58 C.H.R.R. D/378 (“Preiss”), the Tribunal proposed that the Law test 

should apply only in cases that are analogous to s. 15 claims in that they involve 

complex policy considerations or governmental overtones.  Preiss reflects this 

Court’s comments (summarized above), and has been cited with approval by this 

Court.  

CEPUC at paras. 35-37.   

 

62. In Mrs. Ford’s case, the Tribunal found that there was no need for a comparator 

analysis.  However, the Tribunal did provide reasons in the alternative applying a 

comparator analysis in the event that one was required.  

Tribunal at paras. 30-32 and 55-63 
 

The Chambers Judge erred by invoking a comparator analysis 

 

63. Like the Tribunal, the Chambers Judge analysed the case under the traditional 

analysis and then also under the comparator analysis.  The Judge disagreed 

with the Tribunal's conclusions under both analyses.  

Chambers Decision at paras. 79-97 

 

64. Mrs. Ford’s complaint is a simple dispute between two private parties; it has no 

governmental overtones and it does not engage significant public policy 

considerations.  The complicated legal framework developed to determine s. 15 

Charter claims, including the comparator analysis, is unnecessary here, and 

does not assist in determining the complaint at hand.   The Court erred by using 
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a comparator analysis.  The Tribunal was correct to find that such an analysis is 

not required, and this finding should be upheld.  

 

In the alternative, the Chambers Judge’s comparator analysis was flawed 

 

65. In the alternative, if a comparator analysis was appropriate in this case, which 

Mrs. Ford says it was not, then the Chambers Judge erred in her approach to the 

comparator analysis.  

 

66. An error regarding comparator is significant since the choice of comparator 

affects the entire discrimination analysis.  Incorrectly identifying the comparator 

group can doom the entire analysis.  

Hodge at paras. 17-18 
 

67. As the Chambers Judge noted, where a comparator analysis is required, the 

comparator group must be determined in relation to the benefit sought.   The 

Tribunal identified the benefit sought as the “opportunity to achieve security of 

tenure at the Co-op.”  The Chambers Judge disagreed and decided that “the 

actual benefit sought is the opportunity to apply for membership in the Co-op.”  

Tribunal Decision at para. 56 
Chambers Decision at paras. 91-92 

 

68. In reframing the benefit this way, the Chamber Judge demonstrated she had 

incorrectly understood the discrimination claim as based on an inability to 

achieve absolute security of tenure, when it was in fact, as the Tribunal 

recognized, a claim for the same security of tenure any other member would 

have.    

Chambers Decision at para. 92 
Tribunal Decision at para. 51 

 

69. After framing the benefit sought, the Judge then went on to state that the 

Tribunal had erred when it used the comparator group of “single persons wanting 
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to establish a home at the Co-op.”  The Judge decided that the comparator 

group should be “single persons who are non-members” of the co-op, and her 

subsequent remarks indicate that by this she was referring to a narrow 

comparator group specifically composed of non-members residing in the Co-op 

with someone other than a spouse. 

Tribunal Decision at para. 59 
Chambers Decision at para. 95 

 

70. With this comparator group in mind the Judge found that Mrs. Ford was not 

treated any differently than the comparators.  

Chambers Decision at paras. 96-97 

 

71. The Chambers Judge’s approach to the comparator analysis highlights her 

fundamental misunderstanding of the case and repeats the errors discussed 

above in relation to issues A, B, C, and D in this factum.    

Chambers Decision at paras. 92-97 

 

72. The Judge’s reasoning on comparator group is flawed in at least one additional 

way.   Her conclusion that single Co-op members are dissimilar from Mrs. Ford, 

and are therefore not a suitable comparator group, is based on the fact that 

single persons’ security of tenure at the Co-op derives from their own 

membership, whereas Mrs. Ford’s security derived from her spouse’s 

membership.   Apart from the fact that the Judge misstates the comparator 

chosen by the Tribunal, her reasoning is circular, since she cites the differential 

treatment itself as a reason why the Tribunal’s chosen comparator group fails to 

mirror the complainant.   

Chambers Decision at paras. 94-96 

 

73. To the extent that this case can be analysed via a comparator analysis, which 

Mrs. Ford says it should not be, the Tribunal's approach to comparator 

is correct.  The correct benefit at issue in this case would be the opportunity to 
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achieve security of tenure at the Co-op, and the comparator group in relation to 

that benefit would be single persons wanting to establish a home at the Co-op.  

The comparator group the Tribunal selected mirrors Mrs. Ford in all respects, 

except for marital status, in relation to the benefit sought.     

 

74. While single persons wanting to establish a home at the Co-op had the 

opportunity to apply at any time for full membership as individuals, Mrs. Ford had 

no such opportunity.  The only way she could have applied for full membership 

would have been by choosing to live separate and apart from Mr. Ford in a 

different unit, which would have undermined her spousal relationship and her 

choice to make her home with him.   

 

75. It was because of Mrs. Ford’s spousal status, and her resultant decision to live 

with her husband, that she had no independent right of possession.  And it was 

because of her spousal status that, when her husband died, she lost her right of 

possession to her home of 23 years.  

 

76. The Chambers Judge erred not only in applying an unnecessary comparator 

analysis, but also in framing the comparator group incorrectly.   The Tribunal’s 

approach to comparator was correct and should be upheld.  

 

SUMMARY AND CONCLUSION 

 

77. The Tribunal’s finding of prima facie discrimination was correct, for the reasons 

set out above.   The Tribunal was also correct in finding the Co-op’s 

discrimination was not justified.  Finally, the Tribunal exercised its discretion 

appropriately regarding remedy.      

 

78. Regardless of what standard of review is applied, the Tribunal decision should 

stand.   The Court should allow this appeal and reinstate the Tribunal Decision.  
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PART IV – NATURE OF ORDER SOUGHT 

 
79. The appellant Mrs. Ford seeks: 

a. An order allowing this appeal and reinstating the Tribunal Decision; and  

b. Such other Order as this Honourable Court deems just. 

80. The parties have agreed to bear their own costs for this appeal.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

Dated at the City of Vancouver, in the Province of British Columbia, this 22
nd

 day of 

March, 2010.  

 

 
____________________________  __________________________  
Kendra Milne, counsel for the   Jessie K. Hadley, counsel for the  
Appellant, Roberta Ford         Appellant, Roberta Ford 
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APPENDIX 
 

Administrative Tribunals Act, S.B.C. 2004, c. 45, s. 59 
  

59  (1) In a judicial review proceeding, the standard of review to be applied to a decision 
of the tribunal is correctness for all questions except those respecting the exercise of 
discretion, findings of fact and the application of the common law rules of natural justice 
and procedural fairness. 

(2) A court must not set aside a finding of fact by the tribunal unless there is no 
evidence to support it or if, in light of all the evidence, the finding is otherwise 
unreasonable. 

(3) A court must not set aside a discretionary decision of the tribunal unless it is patently 
unreasonable. 

(4) For the purposes of subsection (3), a discretionary decision is patently unreasonable 
if the discretion 

(a) is exercised arbitrarily or in bad faith, 

(b) is exercised for an improper purpose, 

(c) is based entirely or predominantly on irrelevant factors, or 

(d) fails to take statutory requirements into account. 

(5) Questions about the application of common law rules of natural justice and 
procedural fairness must be decided having regard to whether, in all of the 
circumstances, the tribunal acted fairly. 
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Cooperative Association Act, S.B.C. 1999, c. 28, ss. 13(3) and 42 
 

13 (3) The association's rules may allow for joint members and if so 

(a) must set out the rights of joint members, 

(b) must require the joint members to jointly own the membership shares held by the 
joint membership, 

(c) may set out whether the membership shares held by the members jointly are to 
be held 

(i)  in joint tenancy or tenancy in common, or 

(ii)  in either joint tenancy or tenancy in common, at the option of the members 
applying for the joint membership shares, and 

(d) must be consistent with the requirements of sections 42 and 49. 

42 (1) Joint members of an association are together entitled to only one vote unless the 
association's rules provide for each of the joint members to have one vote. 

(2) An association may provide in its rules for the exercise by joint members of their 
voting right under subsection (1). 

(3) Subject to any rules of an association under subsection (2), if 2 or more persons 
are joint members of an association who are entitled to one vote between or among 
them, the joint member whose name appears as the first of 2 or more joint members 
on the association's register of members is entitled to cast the vote, but if that joint 
member does not do so, the joint member whose name next appears on the register 
is entitled to cast the vote, and so on if there are more than 2 joint members. 

(4) Joint members of an association are jointly and separately liable for all 
assessments, levies, dues, fees, payments and other charges imposed or payable 
in respect of the membership. 

(5) If membership shares are held jointly by more than one person, 

(a) an association is not required to issue more than one share certificate in 
respect of those membership shares, and 

(b) delivery of a share certificate to one of the joint owners is sufficient delivery to 
them all. 
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Human Rights Code, R.S.B.C. 1996, c. 210, s. 10 

 

10 (1) A person must not 

(a) deny to a person or class of persons the right to occupy, as a tenant, space that 
is represented as being available for occupancy by a tenant, or 

(b) discriminate against a person or class of persons regarding a term or condition of 
the tenancy of the space, 

because of the race, colour, ancestry, place of origin, religion, marital status, family 
status, physical or mental disability, sex, sexual orientation, age or lawful source of 
income of that person or class of persons, or of any other person or class of persons. 

(2) Subsection (1) does not apply in the following circumstances: 

(a) if the space is to be occupied by another person who is to share, with the person 
making the representation, the use of any sleeping, bathroom or cooking facilities in 
the space; 

(b) as it relates to family status or age; 

(i)  if the space is a rental unit in residential premises in which every rental unit is 
reserved for rental to a person who has reached 55 years of age or to 2 or more 
persons, at least one of whom has reached 55 years of age, or 

(ii)  a rental unit in a prescribed class of residential premises; 

(c) as it relates to physical or mental disability, if 

(i)  the space is a rental unit in residential premises, 

(ii)  the rental unit and the residential premises of which the rental unit forms 
part, 

(A)  are designed to accommodate persons with disabilities, and 

(B) conform to the prescribed standards, and 

(iii)  the rental unit is offered for rent exclusively to a person with a disability or to 
2 or more persons, at least one of whom has a physical or mental disability. 
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