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WYERS FOR YOUTH

DC Lawyers for Youth (DCLY) is a non-profit action tank that seeks to improve the DC juvenile
justice system by advocating for reforms that promote positive youth development, effective
legal representation, and supportive relationships between the community and DC'’s youth.

CAMPAIGN FOR

YOUTH 4 JUSTICE

BECAUSE THE CONSEQUENCES AREN’T MINOR

The Campaign for Youth Justice (CFYJ) is a national organization dedicated to ending the
practice of prosecuting, sentencing, and incarcerating youth under the age of 18 in the adult
criminal justice system.

Students United for Youth Justice is a student organization at American University Washington
College of Law which mentors youth in the DC juvenile justice system. Students United makes
weekly visits to New Beginnings, DC'’s juvenile justice facility, where we build relationships
with youth and assist them in returning to their communities.
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Executive Summary

Think about what you were like at age 16. Now
imagine that a federal prosecutor suspects you
of a crime and decides to charge you as an adult.
Even before you have a trial, you are sent to a De-
partment of Corrections complex that holds about
2,200 adult inmates and 20 youth who have also
been charged as adults. In the adult facility, you do
not have access to rehabilitative programs — such
as education, counseling, and job training — that
are as good as those in juvenile facilities. You can
only see your family through a video screen in the
common area that you share with other inmates. If
the facility administrators decide that you should
be separated from other youth, you may be placed
in solitary confinement for weeks or months. And
this is all before you have even gone to trial or been
found guilty of anything.

The report includes:

Once you are in this position, there is nothing that
you or your attorney can do to get your case into
juvenile court. The judge is not even able to hear
arguments about why you should be in the juvenile
system. You will be tried as an adult, and there is
nothing you can do to stop it. You are no longer a
child in the eyes of the law.' You have quite literal-
ly had your childhood taken away from you.

This scenario gives you a small taste of the experi-
ence of the 541 youth tried as adults in the District
of Columbia and held at the Correctional Treatment
Facility (CTF) between 2007 and 2012.> This re-
port makes the case for policy changes that would
decrease the use of this practice in such a way that
promotes both public safety and the rehabilitation
of incarcerated youth.

’

An explanation of
how DC youth enter
the adult system

This Executive
Summary
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A summary of
data on the
demographic
characteristics
of youth who
experience adult
prosecution

A review of the
scientific literature
on adolescent
brain development
and the effects of
incarcerating youth
in adult facilities
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A summary of the
results of a recent
evaluation of the
Juvenile Unit at one
of DC's adult jails

Information on
trends in state
legislation that
decrease the use of
adult prosecution
and punishment
against youth

Policy recommendations

that would modernize DC's

approach to prosecution
of youth by promoting

rehabilitation of young
offenders and thereby

improving public safety



The Scope of Adult
Prosecution of DC Youth

There are two ways that a DC youth can enter the
adult system: direct file or judicial transfer. In di-
rect file cases, federal prosecutors from the US At-
torney’s Office charge the case in the adult system,
and there is no opportunity for judicial review of
that decision. Federal prosecutors can direct file
cases against youth aged 16 or 17 who are sus-
pected of specific offenses.* In judicial transfer
cases, the proceeding instead begins in the juve-
nile system and prosecutors must convince a judge
to move the case to the adult system.* Since 2007,
every youth tried as an adult has been direct filed.’
In addition, while transfer cases are handled ini-
tially by District prosecutors from the Office of the
Attorney General, direct file cases are handled by
federal prosecutors from the US Attorney’s Office.

In the past six years, hundreds of DC children have
been tried in adult court and held in adult facilities.
During fiscal years 2007-2012, the Metropolitan
Police Department made 663 arrests of youth that,
based on the top charge at arrest, were potentially
eligible for direct file in adult court.” From 2007
to 2012, 541 individual youth were held in adult
facilities with one unit designated for juveniles.
Demographically, nearly 97% of these youth were
African American and 3% were Latino. Males
made up 98% of those held and the remaining 2%
were female. Geographically, nearly all youth held
in DOC facilities lived in zip codes in the econom-
ically disadvantaged eastern half of the District, or
they were listed as being homeless. During 2012

alone, DC youth spent 10,016 days imprisoned in
adult facilities. Of these days, 59% were spent by
youth who were awaiting trial.®

Adult Prosecution Is Harmful
to Youth and Does Not
Promote Public Safety

DC continues this practice of prosecuting, detain-
ing, and incarcerating youth in the adult system de-
spite the fact that research consistently finds that
adult prosecution of youth does not effectively de-
ter crime. In 2007, the Centers for Disease Con-
trol and Prevention published a systematic review
of scientific research that examined the effects of
placing youth under age 18 in the adult criminal
justice system. The review found that there was
insufficient evidence to conclude that transfer
to adult court decreased youth crime overall and
found consistent evidence that transfer to adult
court actually increased recidivism.” In Decem-
ber 2013, the Washington State Institute for Pub-
lic Policy (WSIPP) conducted an evaluation of the
state’s statute requiring that certain youth offenses
be prosecuted in adult court and found that, even
when controlling for observed differences, the
youth who were automatically processed through
the adult system were more likely to recidivate than
youth who were treated in the juvenile system.'”

The ongoing development of the adolescent brain
means that youth have a far greater capacity for
change than adults.! Furthermore, neurological re-
search demonstrates that brain development is not

During 2012 alone, DC youth spent

10,016

59%

in adult facilities.



Over the past nine years, 23 states have
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complete until youth reach their 20s,'? and that the
particular state of teenagers’ brains makes them
less able to engage in higher-reasoning processes
and fully evaluate the consequences of a situa-
tion."”” As the Supreme Court has recognized, this
fact makes youth both less culpable and less likely
to be deterred by increases in criminal sanctions.'

Adult facilities are generally ill-equipped to pro-
vide the services that youth need for positive devel-
opment, such as education, exercise, and pro-so-
cial interactions with positive role models."” From
their physical plant to their staff training, adult fa-
cilities are not designed for children.!® Compared
to their peers in juvenile facilities, youth confined
in adult institutions are 36 times more likely to
commit suicide."”

Prosecuting and sentencing a youth as an adult
imposes negative consequences that can last a
lifetime. District residents with adult felony con-
victions may be denied professional licenses in
many fields, may be denied entrance to the Dis-
trict’s housing assistance voucher program,'® and
may also be ineligible for certain forms of federal-
ly-funded education financial aid."

Neurological research
demonstrates that brain

development is not complete

enacted legislation to limit youth contact
with the adult criminal justice system.?°

The District of Columbia
is Ripe for Reform

Over the past nine years, 23 states have enacted
legislation to limit youth contact with the adult
criminal justice system.”” Key trends include ex-
panding juvenile court jurisdiction so that fewer
youth are tried as adults, limiting the youth who can
be housed in adult jails and prisons, and changing
transfer statutes so that fewer youth are prosecut-
ed as adults.”! The District’s neighboring states are
included in these trends. Virginia has eliminated its
“once an adult always an adult” rule for youth who
were acquitted in adult court® and passed legisla-
tion that requires all youth awaiting trial be held
in juvenile facilities unless a judge finds them to
be a safety risk.” The Maryland State Legislature
recently passed legislation that would permit more
youth to request transfer of their cases from adult
court to juvenile court.?

Even independently of national trends, the time is
particularly appropriate for reform in the District of
Columbia. Youth arrest rates are at the lowest they
have been in many years.” Additionally, a poll of
registered DC voters found that 77% believe youth
awaiting trial should be held in a juvenile facility
rather than an adult jail*® and 71% believe placing
youth in adult facilities is minimally or not at all
effective at rehabilitating youth.?’

A poll of registered DC voters found that

77%

until youth reach their 20s.2

believe youth awaiting trial should be held in a

juvenile facility rather than an adult jail.?



Proposed Policy Changes to
Promote Youth Accountability
and Rehabilitation

DC lawmakers and policymakers should pursue
three key changes to the District’s justice system
to promote public safety and the effective rehabili-
tation of youthful offenders: 1) allow judges to re-
view a youth’s case to consider whether it should
be moved to juvenile court, 2) end “once an adult
always an adult,” and 3) prohibit the pretrial deten-
tion of youth in adult facilities.

1. Allow for “reverse transfer” motions

After youth are direct filed into the adult system,
there is no mechanism for their case to be trans-
ferred to the juvenile system, no matter what ad-
ditional facts become available.”® In many cases,
further investigation or questioning of witnesses at
trial reveals important information. Indeed, at trial,
a youth may not even be found guilty of any of-
fense that would have made him or her eligible for
direct file.

The District should make policy changes that allow
the youth to ask the judge to transfer the case

to juvenile court. Such a motion is often
referred to as a “reverse waiver” or
“reverse transfer” motion, mir-
roring the transfer motions that
can be filed in juvenile court
to move a case into the adult
system. Such motions would
allow for the decision about

End “once an
adult always

which system is most appropriate for an individual
youth to be made by an impartial judge and when
full information on the case is available.

2. End "once an adult always an adult”

Once a child is transferred for criminal prosecution
as an adult, the juvenile court no longer has juris-
diction over the child for any subsequent delinquent
act unless the youth is acquitted.?” This procedure
improperly presumes that any youth who was once
charged as an adult does not belong in the juve-
nile system. If a youth has been released from the
custody of the adult system, a minor charge may
be handled more appropriately by the juvenile sys-
tem. The District should eliminate “once an adult
always an adult,” setting the default rule that indi-
viduals under age 21 be charged in juvenile court
for any offense alleged to have been committed
prior to age 18.

3. Prohibit pretrial detention of youth in
adult facilities

DC youth charged as adults are currently held at the
Correctional Treatment Facility (CTF) while they
await trial. In fact, 59% of all days that youth spent
at CTF during 2012 were pretrial days.*
DC law should prohibit holding youth
awaiting trial in adult facilities. This
would allow more youth access to
recidivism-reducing programs
and ensure that youth are nev-
er exposed to the harmful en-
vironment of adult jail unless
convicted of a crime.

an adult”

Allow for

"reverse
transfer”
motions

Prohibit
pretrial
detention of
youth in adult
facilities



How Youth Enter the Adult System
in the District of Columbia

Figure 1: Once Youth Are Direct Filed, There Is No Path Back to the Juvenile System
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Youth enter the adult system in the District of Co-
lumbia through one of two mechanisms. The more
common of these mechanisms is known as “direct
file.” In cases concerning a youth aged 16 or 17 sus-
pected of specific offenses, the US Attorney’s Office
(USAO) may directly charge the youth in the DC
Superior Court Criminal Division (adult court).’! Far
more rarely, the DC Office of the Attorney General
(OAG) may initially petition a youth aged 15 or older
in the DC Superior Court Family Division (juvenile
court), but then file a motion for the judge to transfer
the case to the Criminal Division.*? These two types
of cases are sometimes referred to as “direct file”
cases® and “transfer” cases.** The above process
map and following paragraphs more fully explain
the mechanisms that place youth in the adult system.

The path to adult court begins with an arrest by the
Metropolitan Police Department (MPD). During
booking, MPD may identify a youth as eligible for
direct file into the adult system, if the youth is age
16 or 17 and arrested for a direct-file-eligible of-
fense. When MPD identifies an arrested youth as
eligible for direct file, it refers the case to USAO
for determination of whether the youth will be tried
as an adult. If the youth is not eligible for direct file,
MPD refers the case to the DC Family Court Social

Services Division (CSS) for intake and OAG for a
decision about whether to try the youth for delin-
quency in Family Court.*

USAO has sole discretion to determine whether
direct-file-eligible cases will be tried in the adult
system, and, as the Department of Justice has rec-
ognized, “prosecutorial discretion laws are usual-
ly silent regarding standards, protocols, or appro-
priate considerations for decision-making.”*¢ If
USAO decides to try the youth as an adult, the case
proceeds in the Criminal Division of DC Superior
Court. This decision is often made within the first
24 to 48 hours after a youth’s arrest. If USAO de-
cides not to try the youth as an adult, it sends the
case to OAG, which can petition the case in the
Family Division of DC Superior Court.*’

When cases reach the Family Division, OAG has
the power to file a motion to request that the Fam-
ily Court judge transfer the youth up to the adult
system.*® For cases that are direct-filed to the Crim-
inal Division, however, there is no similar process
for judicial oversight. Counsel cannot request for
the Criminal Court judge to transfer the youth to
the juvenile system. After a youth has been direct
filed, there is no opportunity to reconsider whether
the case should instead be in the juvenile system.



Youth Voices

The Experience of Being Tried As an Adult

Throughout this report, you will see quotes from Al-
isha, Deante, Eddie, LaTrae, and Maurice. Each of
them was tried as an adult in DC Superior Court for
offenses they allegedly committed before their 18
birthdays. During interviews with our research team,
they provided first-
hand observations
about their experi-
ences as young peo-
ple in adult court and
jail. Below, you can
read an overview of
each of their stories.

Alisha

Alisha grew up
dreaming of going
to college and be-
coming a veterinarian. However, with drug-addict-
ed parents and six siblings, she faced significant
challenges. Alisha got pregnant her freshman year
of high school. She had been pushed out of DC
Public Schools, and was in the process of trying
to get re-enrolled. Before she could do so, Alisha
was arrested.

At age 16, Alisha was charged with murder. Alisha
was direct filed into adult court and held at DC jail.
Because there are so few girls charged as adults,
the facility does not have a special unit for female
youth. Instead, Alisha was placed in solitary con-
finement. Alisha was housed in solitary confine-
ment for weeks at a time while her attorney fought
to have her placed in a more appropriate setting to
address mental health concerns. During this period,
she spent 23 hours a day locked down in her cell
and didn’t have the opportunity to attend school or
participate in any programming. Alisha says that
it was very depressing and lonely. While held in
solitary confinement, Alisha attempted to commit
suicide. She stayed at the DC jail for a year and a

half during the pendency of her case before being
sent to three Bureau of Prisons facilities across the
country to serve out her sentence.

Alisha is now a sociology student at a local com-
munity college, and also works with youth sub-
jected to the same adult incarceration that she was.
She volunteers for a prisoner reentry network and
acts as the lead outreach facilitator for a violence
prevention program in DC public schools. Through
the outreach programs, Alisha shares her poetry
with at-risk youth and talks candidly with them
about the effects of youth incarceration and the im-
portance of staying on a positive path. She keeps
in constant contact with the female youth who are
currently housed at CTF, writing them letters and
supporting them in whatever way she can.

Deante

At the age of 15, Deante was consistently getting
into trouble. He attributes his actions to a variety
of factors including poverty, negative influences in
his neighborhood,
and a lack of op-
portunities. He, like
many young men in-
carcerated as adults,
came from an envi-
ronment where he
believed his only
options for the fu-
ture were jail time
or death. Deante
describes his mind-
set as a teenager as
extremely limited:
“[t]here was no such
thing as the future.
The future consists
of more guns, more
women, more cars,
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and that’s what my future consists on.
I ain’t seen nothing positive though.”

When Deante was 16, he was charged
with armed robbery and placed in
adult jail. He describes his experience
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in adult jail as dehumanizing — he says
the violence, isolation, and hopeless-
ness he experienced and witnessed in
the facility lead him to depression and
suicidal thoughts.

Now that Deante is home from jail, he is working
hard to get his life back on track and to create a pos-
itive change in his community. It’s an uphill battle
— Deante’s felony record bars him from many job
and educational opportunities. But Deante is proud
of his outreach in the community as a motivational
speaker to DC youth. He wants to do his part to
make sure no other kid like him gets caught up in
the adult justice system.

Eddie

At age 17, Eddie was arrested and charged with
murder, assault with intent to kill, and possession
of a firearm during a crime of violence. Because
Eddie’s charges were direct filed in adult court, he
was held in DC jail while awaiting trial, rather than
in a juvenile facility.

It was over two years before the case came
to trial, during which time Eddie remained
in adult jail. At his first trial, the jury found
him not guilty of some charges, but could
not reach a verdict on others. His second
trial began nine months after the first, and
the new jury found Eddie not guilty of all
charges. Altogether, Eddie spent three and
a half'years in adult jail for crimes of which
he was ultimately acquitted.

Now 22 years old, Eddie calls himself a
walking miracle. Eddie’s new focus is on
living for his son and doing what’s right
to help the community. His dream is to get
a college degree in graphic design, but his
first step is getting his GED.

4

LaTrae

LaTrae did not care about much prior to incarcer-
ation. His grandfather and father died in 2005 and
2006, and as a young teenager, he sometimes felt
that he also wanted to die in order to be with them.
He was living the “reckless life” after losing his
two male role models.

At age 17, the US Attorney’s Office charged La-
Trae as an adult with armed robbery and a series
of related charges. He was locked up at CTF while
awaiting trial. Though he was ultimately acquitted
of the armed robbery charge that made him eligible
to be direct filed as an adult, LaTrae pled guilty to
carrying a pistol without a license, possession of
an unregistered firearm, and unlawful possession
of ammunition and was sentenced to serve a year




in adult prison for these charges. Even though La-
Trae was acquitted of the direct-file-eligible charge,
prosecutors used the other charges to justify LaTrae
serving his sentence in an adult prison rather than
juvenile facility.

LaTrae is now 20 years old and hopes to one day
have a successful career as a math teacher. Since
being released from prison, LaTrae has obtained
his high school diploma and worked as an outreach
facilitator for violence prevention programs with
DC youth.

Maurice

Maurice was charged as an adult for armed rob-
bery at age 17. When the police told Maurice that
he was going to be incarcerated in an adult jail, he
thought that it was a lie. He did not understand why
he was being sent to an adult facility. He was re-
leased while awaiting trial, during which time he
stayed in a Department of Youth Rehabilitation

Services group home and found a job. Maurice and
his attorney decided that he should plead guilty
to robbery and carrying a pistol without a license.
Youth cannot be direct filed as adults for either of
these offenses.

Merely charging Maurice with armed robbery, ir-
respective of the strength of evidence supporting
such a charge, triggered direct file for the ancillary
offenses that would not - standing alone - permit
the prosecution of Maurice in adult court. As a
result, even though he was not convicted of any
direct-file-eligible offense, Maurice served time in
an adult prison.

Maurice is now 23 years old and employed full-
time at a mental health services organization. He
believes that before a youth gets sent to the DC
jail they should be given more opportunities for
employment, job training, and other positive activ-
ities. Maurice wants to be a parole officer some-
day so that he can guide young returning citizens
to success.




The Scope of Adult Prosecution

In the past six years, hundreds of DC children
have been tried in adult court and held in adU|t faCiIitieS. 4

During fiscal years 2007-12, Of those arrested, 930/
(o

MPD made (o)
88% ot
were male African
/ American

arrests

of youth that, based on the top

44% were

56% were 16 years old

17 years old*
charge at arrest, were eligible

for direct file in adult court.

Figure 2: Direct-File-Eligible Arrested Youth Are Overwhelmingly Black and Male*
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Trying youth as adults has negative consequences for all youth, but
low-income communities of color in DC are particularly harmed by these policies.
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Of the youth who spent time in DOC custody during 2012, 2% were 15 years old,
24% were 16 years old, and the remaining 74% were 17 years old.*

Figure 3: Race and Sex Disparities Are Even More Dramatic At the Time of Incarceration*

Race Sex

N

5

8 523 528

% 500

%

@©

L

S 400

o

<

£

o

£ 300

o

@

o

S

£ 200

=

=

>

2

Y

5 100

@

£

Z 16 ] ] 13
Black Hispanic Other White Female Male



Prior to incarceration, nearly all youth held in DOC facilities had been living in the economically

disadvantaged eastern half of the District, or were listed as homeless.** During 2012 alone,

DC youth spent 10,016 days imprisoned in adult facilities. Of these days, 59% were while the

youth was awaiting trial.**
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Figure 4: Youth Tried as Adults Are Disproportionately from
the District’s Most Under-Resourced Neighborhoods*
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A review of data concerning 94 youth who were held at CTF between April 2012 and March

2013 found that at the end of the study period, 31% had been released into the community,

31% were still in DOC custody, 19% had been transferred to the custody of another jurisdiction

(e.g. Prince George’s County Police), 12% had been transferred to a third party (e.g. other

treatment facilities), and 7% had been transferred to the federal Bureau of Prisons.*
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Incarcerating Youth in the Adult System is
Developmentally Inappropriate, Unsafe,
and Does Not Decrease Recidivism

Research conducted by criminologists and federal
agencies has documented the harms of incarcer-
ating youth in adult facilities. Statutes allowing
youth to be charged as adults were passed during
the 1980s and 1990s in response to public fears
about high crime rates and now-debunked theories
about increasing juvenile crime.”” Research has
since demonstrated that adult facilities fail to pro-
vide developmentally appropriate environments
for young offenders, that youth in adult facilities
are at increased risk for violent and sexual vic-
timization, and that trying youth as adults in fact
increases rather than decreases the likelihood that
they will commit future crimes. In April 2014, the
National Research Council concluded that “Youth
transferred to the adult criminal justice system fare
worse than those that remain in the juvenile justice
system.”*

Youth have lesser capacity to recognize the
consequences of risk-taking actions than
adults and greater capacity for change

Treating youth like adults is not a developmentally
appropriate response to delinquent behavior. Psy-
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chologists and legal practitioners agree that youth
are more likely than adults to engage in risk-taking
behavior, largely because adolescents’ decision-mak-
ing processes systematically overemphasize rewards
and underemphasize consequences.’® Multiple psy-
chological factors contribute to this diminished deci-
sion-making capability.”” Compared to pre-adolescent
children, adolescents show heightened sensitivity to
rewards and greater attention to peer influences.’®
Simultaneously, compared to adults in their mid-20s
and older, adolescents are less capable of engaging
in long-term planning, inhibiting impulsive behavior,
and modulating emotional inclinations with deliber-
ative reasoning.” The timing of these neurological
developments causes the average adolescent brain to
have a socio-emotional system that is relatively more
developed than its cognitive control system, and ad-
olescents are especially likely to engage in irrational
risk taking as a result.*

The Theories That Motivated Adult Prosecution of Youth Have Been Discredited

The laws that permit the processing of youth into
the adult criminal justice system are relatively recent
developments in the history of juvenile justice. Ris-
ing crime rates in the 1980s and early 1990s, in con-
junction with a few high-profile cases, prompted state
legislators to enact statutes that expanded the use
of adult courts and punishments for youth.* Many
supporters of these new measures argued that youth
crime was on the rise and only harsh adult punish-
ment could adequately deter youth from crime, or
that lengthy sentences were necessary to incapacitate
dangerous youth.*°

This line of argument is typified by an influential 1995
op-ed written by political scientist John Dilulio, which
predicted based on demographic trends that by the
year 2000, the country would contain “at least 30,000
more murderers, rapists, and muggers on the streets
than we have today.” Consequently, he forecasted a
major increase in juvenile arrests."

The data collected since then show that there was
no such increase in juvenile arrests. Instead, they
dropped by about half, and Dilulio has recanted his
theory.® As of 2013, juvenile violent crime arrests




Further, since behavior during adolescence is a
poor predictor of future behavior,”" lengthy sen-
tences imposed on youth provide lower expected
incapacitative value than sentences imposed on
adults for similar offenses. The personality and
character of youth are not as settled as those of
adults. According to the American Psychological
Association, “the defining quality of adolescence is
that character is not yet fully formed. Adolescents
are in the process of forging an identity, a process
that will not be complete until at least early adult-
hood.”®* This ongoing development underscores
the importance of providing positive youth devel-
opment services to incarcerated youth.

The courts have recognized the legal importance of
youths’ relative psychological immaturity. In 2005,
the Supreme Court ruled in Roper v. Simmons that
youth cannot be given the death penalty for crimes
committed under the age of 18.* The Roper de-
cision identified three differences between youth
and adults that suggest youth should be sentenced
less harshly. First, the court recognized that youth
have lesser maturity and mental capacity to think
through the consequences of actions and deci-
sions.** Second, the court noted that youth are
“more vulnerable or susceptible to negative influ-
ences and outside pressures, including peer pres-
sure.”® The court opined that both of these features
of youth decision-making mean that young people
are less responsive to the deterrent effects of harsh
punishment.®® Third, the court observed that the
character and personality of youth is still in transi-
tion, and not as fixed as that of adults, meaning that

were at the lowest point on record since 1980.% This
decline in youth arrests began before much of the
punitive legislation was passed,* suggesting that
expanded transfer statutes were not the cause of
the decrease in juvenile crime. In fact, adult pros-

ecution makes youth more likely to commit future
crimes.> The statutes that allowed increased adult
prosecution of youth were passed without research
to demonstrate they would have the intended ef-
fect. Decades later, we know that the predictions
that motivated increased use of adult punishment
were deeply flawed.

they are more able to be rehabilitated and desist
from future crime.’

In short, both psychologists and the courts have
found that youth, even those charged with serious
crimes, are less mentally developed than adults.
This finding suggests that placing youth in the adult
system, where they are treated the same as adults,
is unlikely to most effectively address youths’ be-
haviors. The following subsections address specific
ways in which holding youth in a developmentally
inappropriate facility places youth at greater risk of
victimization and threatens public safety.

Youth in adult facilities are victimized at
higher rates

The National Prison Rape Elimination Commis-
sion, created through the federal Prison Rape Elim-
ination Act (PREA), found that youth in confine-
ment are much more likely than incarcerated adults
to be sexually abused, and are at a particular risk
of abuse when housed with adults.®® Department of
Justice (DOJ) studies from 2005 and 2006 found
that youth were the victims in 21%% and 13%,”
respectively, of the substantiated sexual assaults in
adult jails.
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A 2013 DOJ study provided further information
about the circumstances of youth sexual victim-
ization in adult facilities. Of sexually victimized
youth, 66% were victimized more than once, 79%
were physically forced or threatened with force
into sexual contact, and 28% had injuries after the
incident.”" In recognition of this serious problem,
Congress passed PREA in an effort to prevent sex-
ual victimization by requiring increased protec-
tions in prisons and jails.”

The harmful effects of adult incarceration are not
limited to physical violence. Youth in adult facil-
ities also have higher rates of anxiety, depression,
and suicide.” The best available estimates indicate
that youth held in adult facilities are 36 times more
likely to commit suicide than youth held in juve-
nile facilities.” Some attribute these heightened
suicide rates to the conditions that youth face in
adult prisons, such as fear of victimization and per-
sistent lack of activity.”

For me, it was realy hard, and O had a
suiCide atrtempt when O was 1# being on
sou+0r~3 confinement. /\gom, 9 was lonely, it
\W0s depressing, 0 was stuck in @ room al
d)o%. ... 9 went o medical. T&‘\@é cleaned)
Mme up, banddged me up. 9 talkeq to a
psgcho*l'ris* for about an hour. Tfheg put
m< in @ room for doout an hour . . . then
9 went back to My cell. T&ex& said) O did
the suicide for attention and that it wasnt
serious enough to die. - Alsha

Adult facilities are ill-equipped to help
youth develop positive habits and values

Incarcerating youth in adult facilities limits their
positive psychological development in a number of
ways. Psychological studies indicate that two key
processes occur as youth transition to adulthood.”
The first is “individuation,” in which a youth es-
tablishes autonomy from his or her parents.”” The
second is “identity development,” a longer process
through which individuals create a “coherent and

integrated sense of self.””® Both of these processes
are likely to be negatively influenced by incarcer-
ation in the adult system. Adult inmates may en-
courage young people to define their new identity
in anti-social ways, and staff members in adult fa-
cilities are less likely to be trained to provide the
support youth need to develop positively.

Some, oTr { hem gjmm\cj H\e, same Jf\l”)e, owf cl\arﬂe,s as
Jou, some mC H\e,m are ij‘nnj Worse cl\arjes. Some,
01f H\e,m, }Le,\tj jonna st\ow iJf Jfo Jou, Jfoo. H\&j jonna
sl\ow i} in H\e,ir achons ancl H\e,ir e,moinons. A Fe,rson

lil(e, H\a{ clon’Jf care. H\e,n jou joJr aLou+ “Jf\tj owf
H\em Wa”dnj arouncl \ljou, incluclinj \ljou. - De,anjfe,

Youth transferred to the adult criminal justice sys-
tem often experience harmful disruptions to their
development due to their isolation from social
supports such as caring adults and their exposure
to potential victimization.” Also, youth in adult
facilities are less likely to receive the institutional
support needed to assist them in their development
than their peers in juvenile facilities. Adult facil-
ities have fewer counseling services, educational
opportunities, professional development opportu-
nities, and treatment options than juvenile facil-
ities.® Such support services are particularly im-
portant for incarcerated youth, given that nearly all
of them will eventually return to society. Further,
the adult prison environment may expose youth to
criminal mores and anti-social habits that increase
the likelihood of future offending.®!

Trying youth in the adult system
increases recidivism

The usual justifications for charging youth in the
adult system are 1) that adult punishment is re-
quired to deter youth from serious crimes and 2)
that adult punishment is required to make youth
desist from serious crime and not recidivate in the
future.®> However, research has consistently found
that both of these claims lack empirical support.



In 2007, the Centers for Disease Control and Pre-
vention published a systematic review of scien-
tific research that examined the effects of placing
youth under age 18 under the jurisdiction of the
adult criminal justice system. The review found
that there was insufficient evidence to conclude
that transfer to adult court decreased youth crime
overall and found consistent evidence that transfer
to adult court actually increased recidivism.®

In December 2013, the Washington State Institute
for Public Policy (WSIPP) conducted an evalua-
tion of Washington’s statute requiring that certain
youth offenses be prosecuted in adult court and
found that, even when controlling for observed dif-
ferences, the youth who were automatically pro-
cessed through the adult system were more likely
to recidivate than youth who were treated in the
juvenile system.®* WSIPP also conducted an up-
dated systematic review of available research and
confirmed that sending youth to adult court is asso-
ciated with an increase in recidivism.®

In short, there is no evidence that adult court deters
youth crime in general and compelling evidence that
it actually increases recidivism among those who
are processed through it. Instead, youth are less like-
ly to re-offend and more likely to succeed in school
and the workplace if they receive comprehensive
services that support positive youth development.®®

Youth in the adult system face a lifetime
of collateral consequences

The direct consequences of a conviction in criminal
court are incarceration in an adult facility or proba-
tion under the Court Services and Offender Super-
vision Agency. However, there are also numerous
“collateral consequences” of conviction, which can
follow former inmates for the rest of their lives, lim-
iting their access to education, employment, hous-
ing, and democratic participation. The American Bar
Association and National Institute of Justice found
over 39,000 statutes imposing such restrictions on
individuals with a criminal conviction.®’

Of these, at least 150 are DC statutes that impose
collateral consequences for convictions of the sort
youth could experience after being direct filed as
adults.®® District residents with adult felony con-

victions may be denied professional licenses in
many fields, including veterinary medicine,* car
services,” fire alarm installation,”’ check cash-
ing,”” and dozens of others.” Also, families whose
members have felony convictions may be denied
entrance to the District’s housing assistance vouch-
er program.® Individuals with felony drug convic-
tions may also be ineligible for certain forms of
federally-funded education financial aid.”

Though the records of youth in DC’s juvenile jus-
tice system are confidential,’” those of youth tried as
adults are not. Direct filed or transferred youth carry
arrest and court records that follow them for the rest
of their lives. Such records often serve as barriers
to reenrollment in secondary education”” or admit-
tance to college.”® They can prevent acceptance to
public housing programs.” Many states bar individ-
uals with criminal convictions from voting.'® Most
importantly, employers almost universally require
job applicants to disclose past convictions, raising
a substantial barrier to gainful employment and suc-
cessful reintegration.'”! These burdens are especial-
ly heavy for young offenders, who naturally tend to
have more years of life ahead of them when they are
ultimately released.'®

While some of these consequences can also re-
sult from a delinquency adjudication, many of the
statutory restrictions apply to criminal convictions
only. The public nature of an adult criminal record
greatly intensifies the collateral consequences im-
posed on youth tried as adults.
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The Current Juvenile Unit at CTF Does Not
Meet the Needs of Youth

In summer 2013, the Ridley Group and Associates
(TRGA), a criminal justice consulting firm, con-
ducted an assessment of the Juvenile Unit at CTF.
In the summary of its assessment, TRGA noted that
“[w]hen juveniles are housed in adult prisons and
jails, the ability to provide for their safety, welfare
and rehabilitation is much more difficult.”!®® This
inherent challenge is apparent in a number of spe-
cific findings about the Juvenile Unit: 1) the facility
space is too limited to provide adequate program-
ming or sufficient physical activity, 2) most youth
are not able to have in-person visitation with their
family members, 3) some staff working the unit are
inadequately trained to address the needs of youth,
and 4) the amount of structured programming of-
fered to youth is inadequate.

The facility space is too limited to meet
the needs of youth

During a site visit, TRGA staff concluded that the
Juvenile Unit, “space is inadequate for the popu-
lation served.”'™ This limits the facility’s ability
to provide educational and rehabilitative services.
The assessment continues, “The school is cramped
and the unit does not have dedicated programming
or recreation space.”'” An interview with the Pro-
gram Manager also revealed that the lack of space
creates issues with the use of isolation, because
there is no other way to separate youth from one
another.'”® Though CTF has a gym and outdoor
recreation space, youth are required to be separated
from adults and therefore can only use these facili-
ties when adults are not using them.'’” This greatly
limits the youths’ access to physical activity, a par-
ticular concern given the importance of exercise in
healthy adolescent development.

Limits on visitation prevent family
members from assisting in youths’
rehabilitation

Relationships with parents and family members
are also of great importance in rehabilitating de-

tained youth and supporting safe reentry into the
community upon their release.'® Adult inmates at
CTF are permitted to have in-person visits,'” as are
female youth, but most male youth are limited to
video visitation only.'"° If a youth achieves “gold
tier” in the Unit’s good behavior ranking system,
he is permitted one contact visit per month.!!! Vid-
eo visitation monitors are located in a common
space, so youth have no privacy while speaking
with their family members. TRGA interviews with
youth at CTF found that they believe “video visi-
tation makes it hard for juveniles to communicate
with their family members.”!"?
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Staff who primarily work with adults lack
adequate training in working with youth

Some staff members working the Juvenile Unit are
inadequately trained to meet the needs of youth.
CTF is a 1500-bed facility'® with only about 25
youth inmates at any given time."* Given that
youth are such a small fraction of CTF’s popula-
tion, it is perhaps unsurprising that CTF does not
have a separate position description for hiring cor-
rections officers to the Juvenile Unit'" and that the
Unit sometimes utilizes relief staff who normally
work with adults.""® TRGA noted that these sub-
stitute staff do not exhibit the “positive and nur-
turing” relationship needed to work with youth



in confinement.'"” Unit staff themselves noted in
interviews that “permanent and relief staff would
benefit from additional training specific to juvenile
behavior.”"'® TRGA ultimately recommended that
Unit staff should receive additional youth-focused
training.'"’

I+ was crozy because -H’\e\’ was
+r'ea+.'nj me like am,-Hﬂinj, +rea+-‘nj
me like | was nonhuman. |4+ was kinda

crazy because | Lel+ like Jus-l— o number.
Tha+'s how | Lel+ - Jus-l' o number —
because +ha+'s how -Hne\’ +reated us.

For the most part, the %ing that affected
me Wwasnt the dirt and wasnt How Pil%\é
it Was - i¥ was how Hweg treated me. Oy

was QrOzka because %e‘a identified me as a

&u\lenile, and thays the reason %e\é put me

on SOU‘|“OI"\3 confinemeny, but %e\& freated me

ke 9 was an aduit T!heg threw the cihOrges

in my face. TML& said "You did the crime, You

do the tme" Bont sit there and) ery /&ig up,
man up, be a woman. - Alisha

Positive youth development
programming offered is inadequate

Since the vast majority of incarcerated youth will
one day return to the community, it is imperative
that their time in detention be used to prepare them
to succeed as productive citizens. However, the
assessment of the Juvenile Unit found that, “pro-
gramming offered . . . is insufficient and needs to
be expanded. The Juvenile Unit was without struc-
tured activity for the majority of the weekend;
more routine activities are needed.”'* Program-
ming could include educational programs, voca-
tional programs, and programs that teach skills like
conflict resolution and decision-making. Such pro-

grams are particularly important for youth on the
unit, given that 38% have identified special educa-
tion needs."!

TRGA further recommended that DOC adopt the
Positive Youth Development model in designing
programs, which aims to build skills and attach-
ment in the domains of work, education, relation-
ships, community, health, and creativity.'”> By
comparison, the Department of Youth Rehabilita-
tion Services, which serves adjudicated youth in
the District, has employed this approach since at
least 2009.'*

The relatively small youth population at CTF
is inadequately served by the adult facility

These four key limitations brought to light by the
Juvenile Unit assessment underscore the challenges
of providing developmentally-appropriate services
for youth in an adult facility. Though advocates
have brought the need for improved programming
and staff training to DOC’s attention for multiple
years,'?* the agency has only recently attempted to
implement necessary changes. DOC’s responses to
TRGA’s assessment express an intention to expand
programming and implement some youth-specific
training, but given the small number of youth at the
facility, effectively providing for their needs will
continue to be a challenge.
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Legislative Trends

States across the country have realized the harms of prosecuting children in the adult system and
are rolling back the statutes that have shifted youth into adult courts and prisons. The District of
Columbia’s policy, however, still mostly aligns with the punitive approach of the 1990s. A recent
report by the Campaign for Youth Justice identified key trends in state legislation concerning
youth tried as adults.'?® Each trend indicates that states are moving to remove youth from the

adult system.

Expanding juvenile court
jurisdiction so that fewer

youth are tried as adults

States’ juvenile courts generally have a maximum
age of jurisdiction, and individuals older than that
age must be tried in adult court. Raising the age
of juvenile court jurisdiction thus increases the
number of youth who may be brought before the
juvenile court rather than the adult court. Between
2005 and 2010, Connecticut, Illinois, and Missis-
sippi raised the age of juvenile court jurisdiction.'?
In 2013, both Illinois and Massachusetts raised the
age of juvenile court jurisdiction to 18."%7 In Illi-
nois, the change was made after the state’s Juvenile
Justice Commission published a report finding that
previous raise-the-age legislation had not increased
crime and that there was a net fiscal benefit in send-
ing youth to juvenile instead of adult court.!?®

Limiting the youth who
can be housed in adult
jails and prisons

2

Since 2005, eleven states have enacted laws ei-
ther permitting or mandating that youth charged
as adults be placed in juvenile facilities.'® For ex-
ample, in 2010 Virginia legislators created a pre-
sumption that youth awaiting trial are to be held in
juvenile facilities.' In 2012, Colorado passed leg-
islation prohibiting the pretrial detention of youth
in adult facilities unless a judge explicitly finds that
it is appropriate.'*! Jurisdictions have enacted these
changes in response to mounting evidence that

adult facilities are inappropriate for youth. For ex-
ample, the Colorado Juvenile Defender Coalition
found that Colorado’s jails were neither built nor
equipped to hold youth and lacked developmen-
tally appropriate programs and structure.'*> More-
over, staff at the adult facilities had limited training
to prepare them to work directly with incarcerated
youth.'*?

Changing transfer statutes
so that fewer youth are
prosecuted as adults

3

Since 2005, 15 states have altered their statutes in
order to limit or reduce the prosecution of youth in
the adult system. For example, Arizona expanded
a judge’s ability to hold “reverse remand” hearings
(also known as “reverse waiver” or “reverse trans-
fer” hearings) for youth under the age of 18 in the
adult system. Under the new statute, a youth who
was initially placed in the adult system through
prosecutorial direct file can request that a judge
hold a reverse transfer hearing in order to consider
whether the youth should be transferred back to the
juvenile system."** In June 2013, Missouri enact-
ed “Jonathan’s Law,” which exempts youth from
the “once an adult always an adult” rule if they
are acquitted of the charges for which they were
transferred into the adult system.'* Colorado also
narrowed its direct file provision to apply only to
older youth and allowed for all direct-filed youth to
request a reverse transfer hearing.!*¢

With the implementation of these changes, 24
states now have some form of reverse transfer from
the adult system to the juvenile system.!*’



Figure 5: About Half of US States Have Reverse Transfer Mechanisms'3®
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Highlight: Virginia

In April of 2010, a unanimous Virginia legislature
passed Senate Bill 259, which created a presump-
tion that youth tried as adults are to be held in ju-
venile detention facilities pretrial.'** This law went
into effect on July 1, 2010, and ensures that “[y]Jouth
will only be placed in an adult jail if they are found
by a judge to be a security or safety threat.”'*

Virginia also made significant changes to its “once
an adult always an adult” rule.'*! Formerly, a youth
prosecuted in the adult system on any charge would

Highlight: Maryland

be treated as an adult in
all future proceedings,
even if the youth was
ultimately acquitted or
the charges were dis-
missed.'”? In March of
2007, a unanimous Virginia legislature passed a
bill requiring that youth only be tried in adult court
for subsequent offenses if previously convicted in
adult court.'

Currently, Maryland youth 14 to 17 years of age
must be charged as adults if they are accused of
committing any of 33 enumerated offenses.!* This
decision is made upon arrest, solely based on age
and charge, and before a judge has had the oppor-
tunity to review individual circumstances of the
alleged crime or the background of the involved
youth.'* However, Maryland has started to rethink
these policies, and recently passed legislation that
removes restrictions on which youth are eligible to
request transfer from adult court to juvenile court.

Enacted in May 2013, House Bill 786 created a
governor-appointed Task Force on Juvenile Court
Jurisdiction to study practices that result in charging
youth as adults by default.'* In addition, the Task
Force was instructed to consider whether to return
discretion to the juvenile courts.'*” It was approved
by the House in a 128-8 vote, and by the Senate
in a 45-2 vote.'* The Task Force was provided
with an overview of a wide range of research from
other jurisdictions on the issue of charging youth
as adults.'” Most of this research concluded that
charging youth as an adult does not reduce recid-
ivism, that most cases involving a juvenile should
start in the juvenile court, and that youth should not
be detained in adult jails.'*° Two recommendations

were supported by a ma-
jority of the Task Force’s
members.'?!

The first of these recom-
mendations was a thor-
ough analysis by a third party contractor of the
capital, programmatic, and staffing needs in order
to evaluate proposed policy changes that would
expand juvenile court jurisdiction.'>* This study is
expected to be complete by July 31, 2014.1%

The second recommendation was the expansion of
juvenile court jurisdiction by removing restrictions
on which youth can apply for transfer from adult
court to juvenile court."™ In particular, the recom-
mended changes would allow for youth who were
previously transferred and adjudicated delinquent,
previously convicted in adult court, or current-
ly charged with murder to ask a judge to consid-
er their request to juvenile court.'> In April 2014,
Maryland state legislators took steps towards en-
acting this recommendation, with the passage of
HB 1295. The bill removes some of the restrictions
on reverse transfer hearings from the Maryland
code."®



District of Columbia

Ripe for Reform

The District is falling behind the current legisla-
tive trend of moving youth out of the adult system.
Other jurisdictions have made a variety of statutory
changes to decrease adult prosecution and incar-
ceration of youth. The recently implemented PREA
regulations, particularly the “youthful inmate stan-
dard,” further support this direction of reform.
The youthful inmate standard requires that youth
in adult facilities be housed separately from adult
inmates, and outside of housing units youth must
either be sight and sound separated from adults or
constantly supervised by staff.'”” The stringent re-
quirements for youth held in adult facilities make
simply moving them out of such facilities an in-
creasingly attractive solution for legislators and
corrections agencies,'*® as is reflected in a number
of jurisdictions’ post-PREA legislation and prac-
tice.'”

Even independently of national trends, the time is
particularly appropriate for reform in the District of
Columbia. Youth arrest and petition rates are at the
lowest they have been in many years.'®® The cur-
rent population of youth housed as adults is man-
ageably small — under 25 youth — and the District’s
juvenile detention facilities have unused beds.'!

A poll of registered
DC voters found that

/1%

Additionally, a
poll of registered
DC voters found that:

*  77% believe youth
awaiting trial should be
held in a juvenile facility rath-
er than an adult jail,'®

*  62% believe placing youth in
adult facilities makes them more
likely to commit future crimes,'®?

* 82% believe the best thing for
society to do with youth who have
committed crimes is to rehabilitate
them so that they can become productive
members of society,'* and

* 71% believe placing youth in adult facil-
ities is minimally or not at all effective at
rehabilitating youth.'®

National trends, federal regulatory requirements,
and public opinion here in the District all point
in the same direction: policymakers should move
youth out of the adult criminal justice system.

believe placing youth in adult facilities

is minimally or not at all effective at
165
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Recommendations

DC lawmakers and policymakers should pursue three key changes to the District’s justice system
to promote public safety and the effective rehabilitation of youthful offenders: 1) allow judges
to review a youth's case to consider whether it should be moved to juvenile court, 2) end “once
an adult always an adult,” and 3) prohibit the pretrial detention of youth in adult facilities.

Allow for “reverse transfer” motions

Most DC youth who enter the adult system do so
through direct file, a process in which a federal
prosecutor reviews the case and decides to charge
the youth in adult court. After this decision is
made, there is no mechanism for the youth to be
transferred to the juvenile system, no matter what
additional facts become available. In many cases,
further investigation or questioning of witnesses at
trial reveals important information. A youth may
even not be found guilty of any offense that would
have made him or her eligible for direct file. For
example, a youth direct filed for armed robbery
might be acquitted of the robbery, but found guilty
of unlawful possession of a firearm. The youth
could not have initially been charged as an adult
for the weapons offense, but nonetheless would be
stuck in the adult system despite the acquittal on
the top count. In other cases, a youth may indeed be
convicted of a direct-file-eligible offense, but have
mitigating circumstances that diminish the youth’s
culpability and indicate that he or she is amenable
to rehabilitation. However, under current law, after
a youth is placed in the adult system, there is no
opportunity to reconsider.

The District should enact policy changes that allow
the youth — in cases in which he or she is under age
21, was under age 18 at the time of the alleged of-
fense, and is being tried in adult criminal court — to
file a motion asking the judge to transfer the case
to Family Court. Such a motion is often referred to
as a “reverse waiver” or “reverse transfer” motion,
mirroring the transfer motions that can be filed in
juvenile court to move a case into the adult system.
Such motions would allow for the decision about
which system is most appropriate for an individual

youth to be made by an impartial judge, when the
full information of the case is available. In addi-
tion, the criminal court records of youth who are
reverse transferred to the juvenile system should
be sealed so that the youth are not burdened by a
public record of their adult charges.

End “once an adult always an adult”

Under current DC law, once a child is transferred
for criminal prosecution as an adult, the juvenile
court no longer has jurisdiction over the child for
any subsequent delinquent act unless, “(1) the
criminal prosecution is terminated other than by a
plea of guilty, a verdict of guilty, or a verdict of
not guilty by reason of insanity, and (2) at the time
of the termination of the criminal prosecution no
indictment or information has been filed for crimi-
nal prosecution for an offense alleged to have been
committed by the child subsequent to transfer.”'¢

That is, if a youth is convicted in adult court, any
subsequent offenses must be charged in adult court,
no matter their severity. For example, suppose that
a 15 year-old was petitioned in juvenile court for
burglary, then transferred to adult court, convicted,
and released on parole at age 17. If the 17-year-old
was then arrested for a fight at school, current law
requires that if the youth is to be prosecuted for the
offense, it must be in adult court, even if the Office
of the Attorney General would prefer to petition
the case in juvenile court.

This procedure improperly presumes that any
youth who was once charged as an adult does not
belong in the juvenile system. If a youth has been
released from the custody of the adult system, a
minor charge may be handled more appropriately



by the juvenile system. The law should not require
that such cases automatically be handled by the
adult system, preventing the youth from receiving
the rehabilitative services that any other DC youth
would receive in that circumstance. The District
should eliminate “once an adult always an adult,”
setting the default rule that individuals under age
21 be charged in juvenile court for any offense al-
leged to have been committed prior to age 18.

Prohibit pretrial detention of youth

in adult facilities

DC youth charged as adults are currently held in
adult facilities while they await trial. In fact, 59%
of all days that youth spent in DOC facilities during
2012 were pretrial days. DC law should prohibit
holding youth awaiting trial in adult facilities and
allow more youth access to programs that have
consistently shown an impact in reducing recidi-
vism.

Conclusion

The District of Columbia has a unique opportu-
nity to provide rehabilitative services to more
youth, reduce recidivism, and increase positive
opportunities for youth through the enactment
of the above recommendations. Backed by
sound research, federal regulations, and pub-
lic support, states across the country, includ-
ing Virginia and Maryland, are moving away
from prosecuting and confining youth in the
adult system. The District of Columbia should
continue to be a leader in juvenile justice and
youth development by enacting the policy im-
provements recommended in this report.
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