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The parties

1 The Applicant:

(@) is a community environmental and advocacy orgenisation based in the Hunter
Valley; '
~(b) brings this action on its own behalf and in the pyblic interest; and
(¢) is entitled to bring proceedings by reason of section 123(1) of the

Environmental Planning and Assessment Act 1979 (NSW) (EP&A Act), or

(d) in the alternative to (c), has standing at general law to bring these
proceedings by reason of section 20(2) of the Land and Enwronment Court
Act 1979 (NSW).

2 The First Respondent (the Mlnlster) is the approval authonty under Part 3A of the .
EP&A Act.

_ 73' The-Second Respondent, Deita El_ectri'city:



(a) is the proponent of the Munmorah Power Station Rehabiiitatio’n_, major.p'rojeot
apphcatron number MP 09 0117 (the PrOject) and
_ (b} isa whol!y State owned corporatron under the State Owned Corporatrons Act
| 1989 (NSW).
The Proj_eot
4 The Projeot comprises:
(a) rehabilitation and replacement of existing aged and worn _lout base-load
_generating components of units‘ 3 and 4 af the Munmorah Power Station, in

. order to, among other thrngs extend the operatlng life of the power statlon

from 2012 for up to another 20 years; and
(b two fuel options, namely: _
- (i) a 100% coal option (the 100% coal option); or
(i) coal supplemented by a percentage of gas up. to & maximum
| percentage of 76% (the dual-fuel optlon)

5 The PrOJeot if constructed as proposed and in partlcular the 100% ooal option, wrll '

produce substantial greenhouse gas emissions.
Particulars |
. (a) | The Project would'have a 700 MW generating capacity. -
(b)  The Project would have an expected economic life of approximately 20 ‘_
| years. ' o o '

{c) " The 100% coal option would produce approximately 4 million tonnes of

- carbon dioxide equiva[ents'(COZ-e)-each year during operation. This
would amount to-an annual increase of approximately 2.5% in NSW
greenhouse gas emissions from 2007 levels.

{d) The 75% gas dual-fuel ioption would produce approximately 3 million
tonnes of CO2-e each year of operation. This would amount to an annual
increase of approximately 1.8% in NSW greenhouse gas emissions from
2007 levels. - o |

', 6 ~  The greenhouse g'ae emissions produced by the Project, if constructed as proposed,

and‘in particular the 100% coal option, wilk:



(a) ‘ co_ntribute to anthropogenic climate change which is Jikely to have
' environmental, economic and social impacts of a serious and irreversible

_ klnd across NSW and throughout and beyond Australla
Partlculars |

i.  rises in sea levels, including inundation of large areas of the coast of

NSW of less than '2'metre_s above sea IeVte

i inundation- of and damage to infrastructure close to sea level, including
-Sydney airport, bridges, rail networks, roads and electricity, sewerage

and water worKS'
iii. _Ioss of housing WIthln 50 to 100 metres of the low water mark;
IV mcreased annual average temperatures and number of hot days
.v. " more frequent and severe wild flres in south-_ea_stern Australia;
vi. decreased rainfall in south_—eastern Australia;
Y -hnore frequent and severe droughts; |
viii. adverse i.mpacts on food production;
iX. uninhabitability of parts of rural south-eastern Australia;
X.  reduced biodiversity; and

~.Xi.  increased ocean acidification resulting in harm to coral reefs and other

marine organisms;

“(b) have or likely have a significant adverse impact upon the capacity to meet

~ NSW Government targets in refation to the reduction of greenhouse gas

emlssmns and renewable energy consumptlon
Partlculars

‘The’ objectlve of the NSW Government State Plan - Investmg ina
Better Future 2010, dated March 2010, to achieve a 80% cut in
greenhouse gas emissions by 2050 in line with the Federal

Government targets.

i. The objective of the NSW Government State Plan — Investing in a
Better Future 2010, dated March 2010, to achieve a 20% renéwable
energy consumption by 2020 in light of the Federal Government's
expanded Renewable Energy Target. o |



The Bayswater B and Mournt Piper P'rojects

-
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-~ The Bayswater B Power Station, major prOJeot (concept plan) apphcatlon number
- MP 09_0118 (Bayswater B Project), if constructed as proposed and in particular

the coal-fired optron, will produce substantial greenhouse gas emissions.
(a) The BaysWater B Project would have a?2, 000 MW generating capacity.

(by The Bayswater B Project would have an expected economic life of not less

“than 30 years

(c) The coal-fired option for the Bayswater B PrOJect would produce
approxrmately 12.8 million tonnes of CO2-e each year during operation. Th|s
- would amount to an annuaE Jncrease of approxmately 8% in NSW greenhouse

- gas emissions from 2007 levels.

(d) The gas-fired option for the Bayswater B Project would produce approximately
8. 1 million tonnes of CO2-e each year of operation. This would amount to an
annual i mcrease of approximately 4% in NSW greenhouse gas. emlssmns from'
2007 |eve|s

The Mt Prper Power Extension, major;orojeot (concept plan) application number MP

.09.0118 (Mt Piper Project), if constructed as proposed,-and in particular the coal-

fired optlon wnII produce substantlal greenhouse gas emissions.

‘(a) The Mt Piper Pro;ect would have a 2,000 MW generating capacnty

(b) The Mt Plper Project wouid have an expected economic life of not less t.han

~ 30 years.

(O ‘The coal-fired option would produce approximately iO.S to13.1 million ionnes

- of CO2-e each year during operation. This would amount to an annual
mcrease of approxmately 7% to 8% in NSW greenhouse gas emissions from
2007 Ievels '

(d) The gas-fired option would produce approximately 7 to 7.2 million tonnesf'of

CO2-e each year during operation. This would amount to an annual increase ..

of approximately 4% in NSW greenhouse gas emissions from 2007 levels.

The combined greenhouse gas emissions

_' The combined increase in NSW greenhouse gas emissions for the 100% coal

option for the Project, together with the coal-fired option for the Bayswater B and



Mount P:per PI'OjeCtS for each year of operatron would be approxrmate[y 17.5% to
18 5% from 2007 ievels

_ 10 'The combined increase in NSW greenhouse gas emissions- for the 75% gas dual-

fuel option for the Project, together with the gas-fired option for the Bayswater B
- and Mount Piper Projects, for each year of operatlon would be apprommately 8. 8%

- from 2007 levels.

The land

11 | The land on whlch the Pl'O_leCt is located is:

(a) | in the Wyong Local Government Area, close to the Lake Macquarre Local

Government Area;

(b) approximately 150 kilometres north of Sydney and 40 kilometres southfw'est

of Newcastle;

(c) : adjacent to the coastal lagoons of {ake Munmorah and Lake Budgewoi
which form part of the TuggerahLakes"System; and '
(d) ina highly populated area, surrounded by the residential suburbs of
_ Halekulam Budgewor Buff Point, San Remo Blue Haven, Doyalson and

Lake Munmorah to the west south and north.

12" The site Iocatrcn and proposed site location are shown in plans which were attached
o Briefing Note 10/08083 entitied "Determmatron of a project approval for the
rehabilitation of the Munmorah Power Station ' dated 11 October 2010 (Brrefmg
Note 10/08083), and which are Attachment A to these Points of Clarm

13 - Theland on which the Project is proposed to be located is owned by the S'econd

Respondent.

| C—rit_i_cai Infrastructure Decla'ratio'n '

14 On.or about 26 February 2008, the then Ministerfor Planning purported to form the

“opinion that the category of development referred to in the Schedule (the Schedule)
was essential for the State for economic reasons, and for social reasons, and for
environmental reasons (the Crltlcal Infrastructure Opinion). The category of

development referred fo |n the Schedule was:

“Development for the purpose of a facrllty for the generatlon of electrlc;ty,

being deveiopment that:

i, ha_s' capacity to generate at least 250 megawatts, and
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it. " is the subJect of an appl;cation Iodged pursuant to section 75E or
section 75M of the Environmental Planntng and Assessment Act 1979

“prior to 1 January 2013."

On or about 26 February 2008, the then Mlnlster for F‘Iannlng purported to declare
projects within the category of development referred to in the Schedule to be critical

_ mfrastructure prOJects under. seotlon 75C of the EP&A Act (the Critical

Infrastructure Declaratlon)

Onor about 27 February 2008, the Critical Infrastructure Declaration was published

in the NSW Government Gazette

The Project was not and has not at any relevant time been validly declared to be a

critical lnfrastructure project pursuant to section 75C(1) of the EP&A Act, orat all.

Tne devetopment application process
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‘On or about 19 June 200910, the Second Respondent lodged a Part 3A project
' application with the Department of-Planning (DOP) pursuant to section 75E of the
EP&A Act seeklng the approval of the Minister to carry out the PrOJect (Prolect

Appllcatlon)

-On or-about 5 June 2009, the Second Responded submitted a prefiminary

environmental assessment, prepared by Aurec'on to the DOP.,

On or about 4 July 2009, the Dlrector-Generai notlfsed the Second Respondent of
the Dlrec:tor~Generai s Envrronmental Assessment Reqwrements (EARs) for the
Project pursuant to sectlon 75F(3) of the EP&A Act.

On or about 9 September 2009 the Second Respondent prowded the
enwronmental assessment in draft form to the DOP.

On or about 14 October 2009, the Second Respondent provided the DOP with the

final Environmental Assessment prepared by Aurecon

Between 21 Qctober 2009 and 20 November 2009 the Env:ronmental Assessment

(EA) was publlcly exhibited.

The Director-General received 35 written public submissions in response to the
exhibition of the EA. '

The main issue raised in the written public submissions concerned greenhouse gas -

emissions and their _Eikely impact on climate change. -



26 - On or about 24 November 2009, the DOP wrote to the Second Respondent and
requested a response to the submissions received by the DOP in response to the -
exhibition of the EA. R o

27 . Onorabout 22 December 2009 the Second Respondent submltted a flnal
Submissions Report prepared by Aurecon to the DOP. "

- 28 | On or about 1 March 2010, the Second Respondent submitted a supplementary
' ~ Submissions Report to the DOP.

29 In August 201 0, the Director—GeneraI,gave a report to the Minister (Director-
General’s Environmental Assessment Report) pursuant to section 751 of the
| EP&A Act, for the purposes_ of the Minister's consideration of the appltcation for
'-ap_proval of the Projeot Application, to which report was annexed recom_mended
* conditions of approval. '
| 30 Onor about 11 October 201 0, the .Minister ptjrpo_rte'd to approve the F’roject
pursuant to section 75 of the EP&A Act (Project Approval), subject to conditions
of approval set out in Schedule 2 (the oonditions of approval), in'cluding conditions .
in relation to environmental assessment requirements applicabte with respeot toa

- project appllcatlon

-3 In purporting to grant Project Approval, the Minister had before h|m Brteﬂng Note _
10/08083 and the attachments thereto, namely

~ {a) plans depicting the site Iocatlon and proposed srte Iayout (tagged A);
(b} key recommended conditlons of approvat (tagged B)

(c) recommended :nstrument of approval (tagged C); and

(d) the Director-General’s Environmental Assessment Rep'ort (tagged D).

Ground in relation to the Critical Infrastructure Declaration

. Ground 1 - No opmlon within the meaning of section 750 of the EP&A Act

-32 In order for the power in section 75C of the EP&A Act to be engaged, the Minister
must form an opinion that the project in question is of a category that is essen.tlal for

the State for economic, environmenta[ or social reasons.

33 E The formation ofthe oplnlon in section 75C(1) was ajurlsdtcttonal fact upon which a -

' valid exercise of power is premlsed

34 “The Minister falted to form the opinion in section 75C(1) in relation to the Project.
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" Hence, there was ho valid exercise of thepower in section 75C(1), and no

- declaration within the meamng of the sub-section.

In purportmg to grant Concept Plan Approval pursuant to section 750 of the EP&A

‘Act, the Minister proceeded on the basis that there had been a valid exercise of the

power in section 750('1), thereby misconceiving the h_ature of the function he was
performing and/or the extent of his power in the circumstances of the particular

| case.

In the premises, there was junsdlctlonal error, and the Concept Plan Approval was

- made in excess of power and is mvalld and of no effect.

Grounds in relation to the Project Approval

Ground 2 — Failure to provide and consider a statement in relation to compliance with

environmental assessment requirements -

38

39

40

Pursuant to section 751(2)(g) of the_EP&A Aot, the Di_rector;GeneraI was required to

~ give to the Minister, for the 'purpo‘see of the Minister’s consideration of the 'Projeot
: ‘Application a report including inter alia “a statement relating to compliance with the

environmental assessment reqwremenfs under this DMS!on with respect fo the

pro;ect y

The only passage in the Director-General’s Environmental Assessment Report to

the Minister capable of containing a “statement refating to compliance with |
- environmentaf aséesément requirements” as requilred by section 75K(2)(g) of the

EP&A Act is the following: o '

“The. Proponent submitted an Environmental Assessment with the Director-

General in October 2009. Pursuant fo section 75H and 75l(2)(g) of the Act,

the Director-General was satisfied that the Environmental Assessment had
' addressed the environmental requirements issued on 4 July 2009.” '

(the so~ca|led statement of comphance)
| Partlcular _ '
Page 17 of the Dlrector-GeneraI s Enwronmental Assessment Report under
the heading “3. 5 Mm:ster‘s Approva! Power", ' ‘

The so-called statement of compliance was not a statement within the meanlng of
sect;on 751(2)(g). of the EP&A Act. '
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42

43

44

The provision to the Minister of a statement within the meaning of section 751(2)(9)

of the EP&A Act is a jurisdictional precondition to an exercise of the power in

section 75J to approve or not fo approve the carrying out ofa prOJect

The reqwrement that the Minister have before him and consider a statement within
the meaning of sectron 751(2)(g) of the EP&A Actis a jurisdictional precondition to
an exermse of the power in section 75J to approve or not to approve the carrylng

out of a pro;eot

In the premises in paragraphs 41 and 42, in deciding whether or not to approve the

~ carrying out of the Project, the Minister failed to consider a state_ment relating to

oomplianc':e with environmental assessment requirements, as required by section
75J(2) of the EP&A Act

. Accordingly, the Project Approval purportedly granted by the Minister was invalid

and of no effect:

Ground 3 ~ Misleading statement of compllancelmlsapprehensmn as to materlal

matters of fact

45

Further and in the atternatrve to Ground 2, the so-called statement of compllance ,

_was erroneous and mlsleadmg insofar as it advrsed the Minister that the

Enwronmental Assessment had addressed the environmental requrrements |ssued
on 4 July 2009, when in fact the Second Respondent failed in @ number of material

respects to comply with the EARS

-Part:cu!ars

(a) In relationto waste management (specifically coal ash), the EARs required

“identification of ... measures for its- management and disposal including
| options for recycling and reuse where reasonable.and feasible”). See the
Directo‘r—Generat’s Environmental Assessment Report at pages 6 and 23. At
no relevant time has the Second Respondent proposed specrftc measures”

for the management and drsposal of coal ash.

(b} In. relatton to air quality |mpacts, the mdependent review undertaken by

Heggies Pty Limited, air quality consultants, i_dentified a large number of errors
in the Second Respondent’s air quality assessment.

(c) In retatio_n' to greenhouse gas. assessment, - the independent review
‘undertaken by Arup Pt'y Limited identified numerous issues in the Second

Respondent’s greenhouse gas assessment.
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{d) In relation to thermal efﬁciency, the report by Arup‘Pt'y Limited (at pages 14 to
16) noted: “The DGRs call fora cOmparisch of the Project’s estimated thermal
- efficiency ahd emissions intensity to best achievable p'factice. No comparison
to ‘best achievable practice for thermal efficiency or emissione fntensffy is
contamed in the GHG Assessment or main body of the EA. Arup considers

that th:s component of the GHG is mcomplete

* In accordance with sectlons 7512 )(g) and 75J(2) of the EP&A Act compllance with

the EARs was a material matter reqmnng the Minister's consideration and was'a

- matertai matter relevant to his approval.

The erroneous or misleading statement of compliance in the Director-General's

Environmental Assessment Rep'ort was such that the Minister proceeded to approve
the Project Application on the misapprehension that the Environmental Assessment

had addressed the environmental requirements issued.on 4 July 2009.

- The approvai by the Minister of the Pfoject Application founded upon a

_mlsapprehensmn as to a material matter constitutes a Jurlsdictlonak efrror.

-In'the premises, there was jurlsdlctlonal error, and the purported Project Approval

was invalid and of no effect.

Ground 4 - Failure to consider'mandatory relevant considerations, namely

50

51

52

ecologically sustainable development’

Further and in the alternative to Grounds 2 and 3, as at 11 O_ctober201.0, wh'en_the ,

Minister purported to grant .Project Approval under s 750 of the EP&A Act, the

'_Ministe_r Was bound to consider the principles of ecologically sustainable

development set out in section 6(2) of the Protection of the Envifonment '
(Admfmstratlon) Act 1991 (NSW) (the principles of ESD) being an element of the

public interest

Inthe premise in parag.raph 50, in the Minister’s d'eterminatio_n of the Project

Approval, the principles of ESD and the public intereet,‘ in particular the
precautionary principle, the'principle of inter-generational equity, the p'ri'nciple of
conservation of biological diversity and ecologlcal integrity, and cumulatlve |mpacts

of development were mandatory relevant consaderations

The pnnmples of ESD and the public interest also required conSIderatlon ofall

: impacts on the environment, including impacts of the proposed sp_eclflc

development, and existing and approved future surrounding development.



I TR T TR

53

54

55

56
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: There is a material risk that'the Project if 'const‘ructed as proposed, and in particdlar :

the 100% coal option, will contribute to anthropogemc climate change and will have
oris Ilkely to have a significant adverse |mpact on the capacsty to meet NSW
Government targets in relation to the reduction of greenhouse gas emtssmns and

renewable energy consumption.

There is a material risk that the Projecf if conetructed ‘as proposed, and the
Bayswater B and Mt Piper Projects if constructed as proposed, and in particular the

- 100% coal options in respect of each, will cumulatively contribute to anthropogenic -
_ climate change and will have or are likely to have a significant adverse impact on

the capac:lty to meet NSW Government targets in relation to the reductlon of

greenhouse gas emissions and renewable energy consumptlon

in the premlses, _the pnnc:_lples of ESD and the public mterest, in particular the
precautionary principle, the principle of inter-generational equity, the principle of
censervatioh of biological diversity and écological integrity, and cumulative impacts
of development, were enlivened with respect to, the Project and required specn‘rc
consideration by the Minister with regard to the materlal risks identified in

paragraphs 53 and 54.

In purporting to grant Project Approval, the Minister failed to consider the principles

-of ESD, in particular the precautionary principle, the principle of inter—generational

equity, the principle of conservation of biological diversity and ecoioglcal mtegrlty, ‘

and cumulative |mpacts of development

Partlculars

(a) Briefing Note 10/08083 merely refers to the principles of ESD and prowdes no

con3|derat|on of their appllcatlon in this case.

_(b) The Dlreetor-General s Enwronmental Assessmenf Report (Attachment D to
Briefing Note 10/08083) merely refers to the principlee of ESD, and provides no
con'sideration. of their application in this case. - |

(c) There was no other material before the Minister capable of establishingr that he

' considered the identified principles of ESD and the public interest.

(d) There was no material befo_re the Minister,that proposed specific feaeible
measures for the management and disposal of coal ash, including disposal
locations and means for the containment of leakage of contaminants. _
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(e) The Minister was advised by the Director-'Gen_eraI that it is not the role of the

NSW planning system to determine or influence issues such as preferred fuels

~and renewable energy targets

() The Mmlster was adv:sed by the Dlrector—GeneraI that in the assessment of the

'Project Application, the questron of whether the coaI fired or dual—tuel optlon .

was preferable was not to be addressed

(@) The Minister was advised by the Dlrector-Generall that both fuel options (the

100% coal option and the dual-fuel option) are not contrary to or inconsistent

- with existing regutations, policies, and standards set by State or

Commonwealth Governments.

(h) There was no material before the Minister capable'of establishing that he

(i

i)

considered the ltkely |mpact of the Project, in particular the 100% coal optton

on anthropogen:c cllmate change

There was no material before the Mlntster capab[e of establtshmg that he
considered the likely 1mpact of the Project, in parttcular the 100% coal optlon |
on the capacity to meet NSW Government targets in relatlon to the reductlon of

greenhouse gas emissions and renewable energy consumption.

There was no materiai before the Minister capable of eStainshtng that he | |
considered the likely cumulative impact of the Project together with the

Bayswater B Project and the Mt Piper Project.

In the alternative to paragraph 58, in purporting to grant Project Approval, there was
| no evaluation by the Minister sufficient to demonstrate an understanding of the '
principles of 'E.SD,.-irt particuiar the precautionary principte_, the princip!'e of inter-
generational equity, the principle of conservation of biological diversity and
'ecological integrity, and cumulative impacts of development, or to war’rant the
'oonclusion that those erinciptes had been considered. '

Particulars

(a) The Applicant refers to and repeats particulars (a) and (b} to paragraph 56.

(b} There was no other material before the Minister capabie of establishing that

there was any evaluation by him sufficient to demonstrate an u'nderstanding of
the principles of ESD and the public interest, or to warrant the conclusion that

those principles had been con3|dered
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(c) There was no material before the Minister s'uf'ficient to demonstrate an
understanding of the availability, or lack thereof, of feasible_ r'heasures_ for the
| management and disposal of coal ash, inciuding disposal locations and

means for the containment of leakage of contaminants.

(d) There was no evalu.ation by the Minister sufficient to_ demonstrate an
- understanding of the role of the NSW planning system in providing safeguards
against projects likely to have adverse environmental and other impacts, in
particular through the .regulation of greenhouee gas emiss-ions,' andin -
 assisting to meet NSW Government Targets in relation to the reduction of
greenhouse gas emissions and renewabile energy targets, or-to warrant the |

conclusion that any such role had been considered.

(e) There was no evaluation by the Minister sufficient to demonsirate an
understanding of the likely impact of the Project, in particular the 100% coal
option, on anthropogenic climate change, or to warrant the conclusion that

such likely impact had been considered.

(f). There was no evaluation by the Minister sufficient to demonstrate an
understanding of the likely impact of the Project, in particular the 100% coal
option, on the capacity to meet NSW Government targets in relation to the
reduction of greenhouse gas emissions and renewable energy consumption,

or to Warrant the conctusion that such likely impact had been considered.

(9) There was no evaluation by the Minister sufficient to demonstrate an
| understandmg of the likely cumulative impact of the Project together W|th the
Bayswater B Project and the Mt Piper Project, or to warrant the conclusion

that such likely impact had been considered.

58 The Minister's failure to have regard to mandatory relevant considerations, orto

evaluate them in a rn_ariner sufficient to demonstrate an tmderstanding of them or to
wa'rrant the conclusion that they had been considered, constitute_d jurisdictional

error,

59 Inthe premtses, the purported Project Approval was invalid and of no effect.
- G_round 5 — Failure to make inquiries

- 60 In the alternative to Ground 4, and if the failures complained of in relation to those

" grounds did not constitute a complete failure to consider the matters pleaded in
relation thereto, at the time he purported to grant Project Approval, it was obvieLis to
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the Mini'st'er that there was material readily available to hi:ﬁ and which was centrally
relevant to the decision to be made by him, such as to enliven a duty to make -

| inquiries before coming to a decision to grant Pr_oject Approval.

Particulars
(a) The Minister had before him Briefing Note 10/08083.

(b} The Minister hed befare him the Director-General’'s Environmental

AsSessment Report (Attachment D to the Briefing Note).

The material which was such as to enllven aduty to make mqumes was material in

relatlon to each or all of the following matters:

(a) the ap‘pllcat:on of the'prlnmples of ESD an'd'the public interest, in particular the
precautionary principle, the principle of inter—generational equity, the principle
of conservation of biological diversity and ecological integrity, and cumulative.

impacts of devefopment;

(b) Speciﬁe propesed measures for the management and disposal of coal ash, |
including disposal locations and means for the containment of Ieakage of
* contaminants: | |
(c) the role of the NSW planning syetem in proViding safeguards against projects
likely to 'have adverse envifonmental and other imbacts, in particutar through _
the regulation of greenhouse gas emissions and the identification ‘of preferred

fue[s

(d) the likely impact of the Pro;ect in particularthe 100% coa] optlon on

anthropogenic climate change;

_ (e} 'the'likely impact of the Project, in particular the 100% coal option, on NSW
Government targets in relation to the reduction of greenhouse gas emissions

and renewable energy consumptlon and

' (f) the likely cumulative impact of the PI"OjeCt together with the Bayswater B

Project and the Mt‘_Piper Project.

In the circumstances, the Minister was under an obligation to make inquiries in

 relation to'each or all of the matters pleaded in paragraph 61.

_The Mlnster failed to make any such mqumes

In the premlses the Minister acted $0 unreasonabiy that:
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(a) there was no real ekercise'of the power in section 750 to grant Project
Approval; and -

(b) the Project Approval was made in excess of power and is invalid and of no

- effect.

Ground 6 — Mlsconcelvmg the nature of the functlon he was exermsmg and the extent

of his powers

- 65

66

67

. Further and in the aiternative to Grounds 2 to 5, in'p'urporting to grant the Project

Approval, the Minister took into account advice of the Director-General that:

(a)itis not the role of fhe NSW pianning systerﬁ- to determine or influence issues

such-as preferred fuels and renewable energy targets; and

(b) in the aése'ssment of the Project Application, the question of whether the coal-

fired option or the dual-fuel option was preferable was not to be addressed.

In so pfoceeding, the Minister misconceived the nature of the function he was
exercising and the extent of his powers in the circumstances.
In the premises, there was jurisdictional error, and the purported Project Approval

was invalid and of no effect.

Ground 7 — Erroneous and misleading information in the Director-General’s

Environmental Assessment Report

68

69

Further and in the alfernative to Grounds 2 to 8, the Director-General's :
Environmental Assessment Report states that the Departmeht Had “considered tfie
project (ihcludin_g both dual—fael and coal-fired options) against exis_ting regulations,
policies and stanidards ..and considers that both opﬁons are nof co_ni‘ran/ to or
inconsistent with existing regulations, policies and standards set by Staté or

Commonwealth Governments.”

: The Project, in particular the 100% cbal opti'on, is contrary to or inconsistent with -
existing regulations, ‘policiés and standards set by the NSW Go_vernmeht.

Parrt'i‘culars

(@) The objective of the NSW Government State Plan ~ !nVestfng in a Better
Future 2010, dated March 2010, to achieve a 60% cut in greenhousegas ‘
‘emissions by 2050 in line with the Federal Government targets.

(b) The objective of the NSW Government State Plan — Investing in a Better
Future 2010, dated March 2010, to achieve a 20% renewabie energy
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consumption by 2020 in light of the Federal Government’s expanded

Renewable Energy Target.

- Inthe alternative to paragraph 69, the Project, in perti'cu_lar the 100% coal option, .

will heve or is likely to have a significant adverse. impact on the cabacity to meet

~ NSW Government targets in relation to the reductlon of greenhouse gas emissions

- and renewable energy consumptlon

~Inthe premises in paragraph 69 and/or 70, the Dlrector—GeneraI s Envrronmental

Assessment Report was erroneous and misleading

| Consistency wrth the NSW Government _State Pian — Investing in a Better Future

2010 was a material matter requiring the Minister’s consideration and was a material .

" matter relevant to his approval.

' The erroneous or misleading statement in the Director-General’s Environmental -

- Assessment Report was such that the Minister proceeded to approve the Project.

Appilcation on the misapprehensmn that the Project, in partlcuiarthe 100% coal

. option, was conSistent with the NSW Government State Plan — Investmg ina Better

Future 2010.

The appreval by the. Minister of the Project Application founded upona
misapprehension as fo a material matter constitutes a jurisdictional error. -

In the prem:ses there was le’[SdICtIOI’iaI error, and the purported Project Approval

-was mvaild and of no eﬁect

i

The Applicant seeks the relief claimed in the Summons.

Signature of Iegal representative i\.u&_,\ L,— [

Capacny Solicitor for the Appilcant

Date ofsngnature : N 74 Z:'U,;Mua/y Lot
| | 7
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