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The Parties

1 " The Applicant is an incorporated association formed to ensure independent
. transparént development processes, superior architecture and town planning,

ecological sustainable outcomes for all major NSW developments including

Barangaroo.
2 - The First Respondent is the NSW M_inister for Planning.
'3 The Second Respondent is Lend Lease (Millers Point) Pty Ltd whichis

incorpotated under the Cofporations Act 2001 (Cth)‘.

4 The Third Respondent is the Barangaroo Delivery Authority which is constituted
‘under the Barangaroo Delivery Authority Act 2009 (NSW). ‘



Background — The Barangaroo Site
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On 23 May 2005 the State Government of New South Wales commenced an urban
design competition for the development of a 22 hectare site on the north western

edge of the Sydney central business district.
The site was 'originally referred to as “East Darling Herbow”-. -
The site is now referred to as “Barangaroo”.

Barangaroo is bounded by Sydney Harbour foreshore to the west and north
Hickson Road and Miliers Point to the east and K[ngs Street Wharf, Cockle Bay, |

and Darltng Harbour to the south.

The site consists of Lots 1 to 6 DP 876514, Lot 7 DP 43776, Lot 100 DP 838323,
‘and Lots 6-and 7 DP 869022.

Backgro'und to the development

The urban design competition (“the corhpetition”) comprised two stages.

Stage 1 of the competition consisted of an open invitation to urban designers,
planners, architects and landscape architects fo submit oonoeptual designs as per

the competition brief.

Stage 2 of the competition invited finalists chosen from stage 1 to further develop
their entries and respond to a more detailed competition brief.

~ In March 2006 Hill Thalis Architecture + Urban F’rojects, Paul Berkemeier

Architects, Jane Irwin Landscape Architecture were nominated as the winning .

“entrant of the competition.

The Project Aporovals
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By letter dated 24 February 2006 the Sydney Harbour Foreshore Authority (“the
Authorlty”) requested that the Minister for P!annlng authorise the Authorlty to

submit a Concept Plan appllcatlon for the proposed redevelopment of Barangaroo

On 22 March 2006 the Minister for Planning (“Minister”) formally recorded his
opinion under cl 6 of the State Environmental Planning Polioy (Major Projects) 2005
(“Major Projects SEPP”) that the development is of a kind described in Schedule

2, ¢l 10(1)(d) of the Major Projects SEPP and is therefore a project to which Part 3A
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of the Environmental Planning and Assessment Act 1979 (NSW) (“EP&A Act"})

applies.

On 30 June 2006 the Director General's Environmental Assessment Requir’éments -
(“DGRs”) for the Concept Plan application were issued under s 75F of the EP&A
Act. | | | | |

On 9 February 2007 the Minister determlned to approve the Concept Plan (“the

~ Concept Plan approval”)

On 28 May 2007, the' Environment Protection Authority (“EPA”) declared parts of

Lot 5 and Lot 3 in deposited Plan 876514, Hicksons Rd, Millers Point known as

Wharves 5 and 7, Lot 12 in DP 1065410- 36 Hickson Rd, Millers Point and the part
of Hickson'Rd -adjacent to the abeve area on the Barangaroo site as an
mvestlgatlon area under the Contammated Land Management Act 1997 (NSW}
(“the mvestlgatlon order”)

The 'investigation order stafed that the EPA believed that the site was contaminated

with polycyclic aromatlc hydrocarbons (PAHSs), benzene, toluene, ethylene and

: xylene (BTEX), copper, cyanide, lead and phenol.

' The investigation _drder also determined there were reasonable grdunds to believe

that the site was contaminated in such a way as to present a significant risk to

-human health and environment as follows:

1. Groundwater in the area has been found to be contaminated by PAHs, BTEX,
copper, cyanide, lead and phenol at concentratio'ns significantly exceeding the
relevant trigger values for the protection ef aquatic ecosystems in the
Australian and New Zealand Guidelines for Fresh and Marine Water Quality
(ANZECC and ARMCANZ 2000).

2. The groundwater contaminants inciude human carcinogens and substances

toxic to aquatic ecosystems.

3. Contaminated groundwater is likely to be migrating from the site to Darling

Harbour and could uttimately affect aquatic ecosystems.

4. Contaminated groundwater is migrating from the site into the basementofa
residential building -adjacent to the site and potentially could expose humans in
that building to vapours, however it is currently being effectively controlled.
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5. Contaminated groundwafer from the site may enter service trenches potentially

exposing maintenance workers to vapours.

By letter dated 9 August 2007 an application was made on behalf of Sydney
Harbour Foreshore Authority to modify the Concept Plan approval (“the first

- modification®).

The first modification sought the correction of minor typographical errors and
amendment of Condition C2. | '

On 25 September 2007 the Minister determined to approve the first modification to
the Concept Plan approval. ' |

On 12 October 2007 notice was given in the Government Gazette of the State of
New South Wales No 146 for the making of State Environmental Planning Policy
(Major Projects) 2005 (Amendment No 18) (“Major Projects SEPP") under the
EP&A Act. - | | . -

The 'Major Projects SEPP identified Barangaroo as a State significant siie to which
Part 3A of the EP&A Act applies. '

By letter dated 26 May 2008 the Department of Planning informed MG Planning Pty
Ltd that the DGRs issued on 30 June 2006 for the Concept Plan application did not .

require amendment for the proposed second modification application.

By written application dated 16 June 2008 the Authority sought a modification tb the
Concept Plan approval (“the second modification”). |

The second modification sought to increase the maximum Gross Floor Area by up

to 120,000 sgm to accommodate additional commercial floorspace.

On or about 19 June 2008 an environmental assessm'e'nt (“EA”) for the second
modification was submltted to the Department of Plannlng by MG Planning Pty Ltd
on behaif of Sydney Harbour Foreshore Authority.

From 16 July 2008 to 15 August 2008 the EA for the second modification was
publicly exhibited. ‘

- By letter dated 4 September 2008 the Department of Plannlng informed MG

Planning Pty Ltd that the DGRs issued on 30 June 20086 for the Concept Plan
application did not require amendment for the proposed third modification

application.
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By written application dated 30 September 2008 the Authority sought a modification
to the Concept Plan approval (“the third modification”).

The third modification sought to reconﬂgure the Headland Park and Northern Cove.
1t mcluded a proposed removal of the Sydney Ports Harbour Control Tower

Onor about 14 January 2009 an EA for the thlrd modification was submitted to the
Department of Planning by MG Planning Pty Ltd on behalf of Sydney Harbour
Foreshore Authority.

From 4 February 2009 to 6 March 2009 the EA for the third modification was:

publicly exhibited.

On 16 February 2009 the Minister determined to approve the second modification

to the Concept Plan approvai subject to conditions.

The Barangaroo Dellvery Authority was constituted on the enactment of the

- Barangaroo Delrvery Authority Act 2009 (“BDA Act”), being 30 Maroh 2009.

_ Under the BDA Act the Barangaroo Dellvery Authority (“BDA”) has responsibility

for the development of the Barangaroo site.

On 6 May 2009, the EPA made a declaration of a remediation site for parts of the
Barangaroo site at Lot 5 and Lot 3-.in deposited Plan 876514, Hicksons Rd, Millers
Point knowh’ as Wharves 5 and 7, and the part of Hickson Rd adjacent to 30-34
Hickson Rd, being Lot 11 DP1065410, 36 Hickson Rd being Lot 5 DP873158 ‘and
Lot 12 in DP 1085410, 38 Hickson Road being SP72797 Millers Point '

{“remediation site decla'ration”).

The remediation site declaretion was based on the contamination of the above

areas with gasworks waste and waste tar including the following contaminants:

~ PAHSs, benzene, toluene, ethylene and xylenei(BTEX), copper, cyanide, ammonia .

and phenol.

- The remediation site declaration determined there were reasonable grounds to

believe that the site is contaminated in such a way as to present a srgnlfrcant risk to.

" human health and envrronment as foliows

1. Groundwater in the area has been found to be contaminated by PAHs, BTEX,
TPHs, ammonia, cyanide and phenol at concentrations significantly exceeding

~ the relevant trigger values for the protection of aquatic ecosystems in the -
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Australian and New Zealand Guidelines for Fresh and Marine Water Quality
(ANZECC and ARMCANZ 2000). | |

2. The groundwater contaminants include human carcinogens and substances

toxic to aquatic ecosystems.

3. Contaminated groundwater is likely to be rhigrating from the site to Darling
Harbour and could ultimately affect aquaﬁc ecosystems.

4. Contaminated groundwater is migrating from the site into the basement of a |
residential building adjacent o the site and potentially could expose humans in
- that building to vapours, however it is currently being effectively controlled.

On 24 August 2009, the EPA gave a notice to end the significantly contaminated

land declaration and management order in relation to part of the Barangaroo site

~ and the previous order as it appii'ed to land at-part of Lot 5.and Lot 3 in depositéd

Plan 876514, Hicksons Rd, Millers Point known as Wharves 5and 7, Lot 12in
DP1065410,_36_Hickson Rd, Millers Point and the part of Hickson Rd, adjacent to
the above:, however the remediation site declaration order continues in force in the

remaining areas.

On 11 November 2009 the Minister determined to approve the third modification to

the Concept Plan approval.

‘The Deed of Agreément
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In April 2008 the Authority called for commercial expressions of interest in .
delivering Stage 1 of the Barangaroo Project, also known as Barangaroo South.

In September 2008 a short-list of Stage 1 proponents was announced..

In August 2009 two short-listéd proponents, being Lend Lease and Brookfield

Multiplex, were chosen to compete in a final phase selection process. .

" In November 2009 final phase bids were lodged.

On 20 December 2008 the Prémier of the State of New South Wales announced-

‘that Lend Lease was sélected‘to develop Stage 1 of Barangaroo.

On 23 February 2010 the Premier of the State of New South W_aieé and the
Minister signed an' authorisation for the execution of a contract between the BDA

and Lend Le_ase.
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-On 5 March 2010 a deed (“the Project Development Agreement?") was entered |

into between the BDA, Lend Lease (Millers Point) Pty Ltd, and Lend Lease

~ Corporation Ltd.

On 8 June 2010 a deed (“the First Amending Deed-”) was entered into between
BDA, Lend Lease (Millers Point) Pty Ltd, and Lend Lease Corporation Ltd to amend

- the Project Development Agreement. '

On 30 July 2010 a deed (“the Second Arnending Deed”) was entered into

‘between the BDA, Lend Lease (Millers Point) Pty Ltd, and Lend Lease Corporation

Ltd to-a‘mend the Project Development Agree.me'nt.

Other related projects yet to be determined
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By written application dated 18 February 2010 Lend Lease (Millers Point) Pty Ltd

sought approval for the remedlatlon of the EPA declared remedlatlon S|te and land

formlng works project (“remedlatlon prolect”)

By letter dated 19 February 2010 an appllcatlon was made on behalf of Lend Lease
Development Pty Ltd to modify the Concept Plan approval (“the fourth

modification”). .

- On 23 March 2010 the DGRs for the remedrahon prolect were issued under s 75F
~ of the EP&A Act. '

By letter dated 11 June 2010 the fourth modification application was amended by
Lend Lease (Millers Point) Pty Ltd, the amended application being referred to as

the “Current Revised Scheme”.

" The Current Revised Scheme sought to increase the total Gros's Floor Area within

Blocks 1 to 4, increase the height of a number of proposed towers within those
blocks, and establlsh a new 85 metre long pier and hotel building extendmg into the :

harbour among other proposals

On 2 July 2010 the DGRs for the fourth modlflcatlon were issued under s 75F of the

EP&A Act.

On or about 6 August 2010 an EA for the fourth modification was submltted to the

Department of Planning by JBA Urban Planning Consultants F’ty Ltd on behalf of
Lend Lease (Millers Point) Pty Ltd. '



60 . From 11 August 2010 to 10 September 2010 the EA for the fourth modification was_
publicly exhibited. : : o

Approvals subject of this proceeding: basement car parking project & early works

project

61 By writte'n application dated 18 February 2010 Lend Lease (Millers Point) Pty Ltd
sought project approval for bulk excavation, remediation and constructio'n of

basement car parking for blocks 1 to 3 (* basement car parking project”).

62 Lend Lease (Millers Point) Pty Lid is the pfoponent for the basement car parking
pnﬂeqt ' :
63 By written application dated 31 March 2010 the BDA sought project apprbval for

works to create the proposed Barangaroo Headland Park and Northern Cove,
comprising “early works” and Headland Park Main Works (“early works project”).-

64 The BDA is the proponent for the early works project. '

65 On 3 May 2010 the DGRs for the basement car parking project were issued under
s 75F EP8A Act. | '

66 On 6 May 2010 the DGR for the early works prbj_ect were issued under s 75F
~ EP8AAct. o
67 On or about 23 June 2010 an EA for the early works project was submitted to the -

Department of Planning by MG Planning Pty Ltd on behalf of the BDA.

- 68 On or about 30 June 2010 an EA for the basement Car parking project 'was
submitted to the Department of Planning by JBA Urban Planning Consultants Pty
Ltd on behalf of Lend Lease (Millers Point) Ply Ltd. '

69 From 7 July 2010 to 5 August 2010 the EA for the basement car parking project
was publicly exhibited.

70 From 14 July 2010 to 12 August 2010 the EA for the early-works project was
publicly exhibited. : N

71 InJulyand August, members of the Applicant and other organisations made
* submissions in response to the EA for the basement car parking project and the

early works project
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Particulars

~ Barangaroo Action Group Incorporated submission to the Department of Planmng

on the basement car parklng project, dated 19 July 2010.

~ Kent Street Residents Group submission to the Department of Planning on the -

* basement car parking project, dated 1 August 2010

City of Sydney Council submission to the Department of Planning on both. the

basement car parking project and the early works project, dated 18 August 2010.

On or about 20 September 2010 JBA Urban Planning Consultants Pty Ltd on behalf
of Lend Lease (Millere Point) Pty Ltd responded to the issues raised in public

~ submissions on the basement car parking project in a Preferred Project Report that

was submitted to the Department of Planning.

On or about 24 September 2010 MG Planning Pty' Ltd on behalf of the BDA

| . responded to the issues ra_ised in public submissions on the early works project in a

. Preferred Project Report that was submitted to the Department of Planning.

In or about October 2010, the Director-General of Planning provided the Minister

with the Director-General’'s Environmental Assessment Report (D-G’s report) in

‘ relation to the basement car parking ‘project.

-In or about November 2010, the Director-General of Plannlng prowded the Minister

W|th the DG's report in relation to the early works approval

On 2 November 201_0 the Minister determined to approve the basement car parking

project subject to conditions.

On 8 November 2010 the Minister determined to approve the early works project

subject to conditions.

Ground 1 — Impermissible development as part of the .earlly works project
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Under Part 12, Schedule 3 of the Major Projects SEPP, land within the Barangaroo

_.site is classified into two zones: Zone B4 Mixed Use and Zone RE1 Public

Recreation.

By el 8(2) of the Major Proiects SEPP, development for any purpose may' be
carried out with consent on land within Zone B4 Mixed Use unless prohiblted by
cl 8(3).



80

81

82

83

84

85

86

87
88

89

10
Development for the purpose of remediation of land is not prohibited by cl 8(3) and
is thus permissible development within Zone B4 Mixed Use. |

Development for the purp'oee of an extractive industry is prohibited by cl5(3)andis

not permissible development within Zone B4 Mixed use.

By cl 9(2) only development for the purposes listed therein may be 'carr,ied out with

consent on land within Zone RE1 Public Recreation.

" Except as otherwise provided in the Major Proiects SEPP, development is

prohibited on Iand within Zone RE1 Public Recreation unless it is permitted by
cl 9(2). '

- Development for the purpose of the remediation of land and extractive industries or

activities is not permitted by ¢l 9(2) of the Major Project's SEPP.

No other provision relevant to permitted uses permlts development for the purpose

" of the remediation of land and extractive mdustnes or activities within Zone RE1

Publlc Recreation.

Particulars

Clause 10 Major Projects SEPP

_The early works project requires remediation work on land within Zone RE1 Public

Recreation.
Particulars

Major Project. Assessment: Early Works for Barangaroo Headland Park & Northern
Cove: MP 10_0047 (pg 22- 25)

. This remedlatlon work is prohlblted in Zone RE1 Public Recreation

_ The remediation work is not ancillary to any permissible purposes. ,

The early works project includes the extraction of 60,000m? of sandstone to be

carried out on Zone RE1 Public Recreation.

Particulars

'D-G's report for early works project, p 25.
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EA for early works project, p 50.

The extent of the extraction is such that it constitutes an extractive activity or

industry:
Particulars '
Annexure D, D-G’s report'for early works project.

The extent of the extractive actlwty or industry is such that it constitutes a separate,

standalone development as part of the early works prolect and is not permlssmle

The early works Project Approval purpoﬁs to grant development consent for ~

~ In the premises, the early works Project Approval is invalid.

Ground 2 - Requirement to comply with SEP'P 55 before carrying out the early works

project _'
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The early works project requires remediation work to be carried out as.part of the .

project.

Particulars

-D-G’s report for early works project (pg 22‘—25).‘

Section 75R of the EP&A Act provides that State environmental planning policies
app|y to the carrymg out of a project.

‘State Environmental Planning Policy No. 55 Remedlation of Land (SEPP 55)

applies to the carrying out of the early works project.
Particulérs

Section 75R(2) EP&A Act.

Clause 3 Major'Project SEPP.

The terms of SEPP 55 |nd|cate that it applles

| Clause 8 of SEPP 55 proh|b|ts the carrylng out of category 1 remedlatlon work

except with the consent of the relevant consent authority.
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" The definition at ¢l 9 of SEPP 55 of category 1 remediation work includes -

remed;atlon work that is development for which another State enwronmental

ptannlng policy or reglonal enwronmental plan reqwres development consent.

By cl s 8(2) and 9(2), Part 12 Schedule 3 of the Major Pro;ects SEPP aI|
development on the Barangaroo S|te that is not prohibited may be carried out with

consent.

At least in respect to ¢l 8(2), remediation work is development, as itis not

prohibited and may be carried out by consent.

“In this respect, remediation work on the site requires development consent.

" The remediation work to be carried out as part of the early works project is category

1 remediation work for the purposes of SEPP 55.

Particulars

- D-G's report for early works project (pg 22—25).

Clause 17 of SEPP 55 states that all remediation work must be carried out in

accordance with:.
(a) the contaminated land planning guidelines; and

(b) . the guidelines if any in force under the Contaminated Land Management
Act 1997, and - |

(c) in the case of catego:ry 1 remediation work - a plah'of remediation, as .
approved by the consent authority, prepared in accordance with the

- contaminated land planning guidelines.

The Remediation Action Plan for the early .WOrks project is still to be finalised and,

"as such, was not before the Minister and was not part of the EA.

Particulars

D-G’s report for early works project (pg 22- 25)

The D-G’s report in relation to the early works prolect states that Remedial Action
Plan and Human Health and Ecological Risk Assessment are yet to be finalised
and audited (pg. 23). |
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The EA submitted by the BDA indicates these are yet to be drafted and finalised.

Any application for approval of the finalised Remediation Action Plan is an
application for a project approval under Part 3A and will require full Part 3A

assessment, including public exhibition. '

The Third Respondent proposes to proceed with the early works project without

obtaining a further project approval or development consent with respect to the

- remediation involved in early works project.

~ Remediation works are integral to, and cannot be divorced from, the carrying -out of

the early works project.

'In the premises, the Third Respondent proposes to carry out the ear'ly works |

project:

(a) withouta plan of remedlat|on as approved by the consent authority, prepared

in accordance with the contaminated land planning guidelines; and

(b} in contravention of ol 17(1)(c) of SEPP 55 and s 75R(2) of the EP&A Act.

Ground 3 — Failure to comply with SEPP 55 in relation to both projects
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Clause 3 of Part 12, Schedule 3 of the Major Projects SEPP states that “the onlyr
enwronmental planning instruments that apply,- accordlng to their terms, toorin

respect of development on land within the Barangaroo site are this Policy and all
other State environmental planning pollcles except State Environmental Planning

Policy No 1-Development Standards.”

In deciding whether to grant project approvals with resoect to the Barangaroo site,

the Min_ister was require'd to consider whether any project proposed with respect to

the site complies with SEPP 55.

Further and in the alternative:

(@) clause 3 of the Major Proje'cts SEPP evinces an intention by the Minister that
he would consider and apply SEPP 55 according to its terms in respect of
development on land within the Barangaroo site; and ‘

- (b) that |ntent|on was published and relied upon by the public when maklng

subm|ssaons regardlng the basement car parking project and the early works

project.
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112 Clause 17 of SEPP 55 provides, inter alia, that all remediat_ion_work'mus't be carried

out in ac_:corda'nce with the contaminated land planning guidelines.

113 The current éontamina'ted land planning guidelines, entitled “Managing Land
Contamination- Planning Guidelines SEPP 55- Remediation of Land” 1998 (“the

Guidelines”), states at clause 4.6.

In carrying out planning functioné under the EP & A Act in relation to land that
is or may be contaminated, b!anning authorities should take account of the

principles summarised below.

« - No planning decision should be made unless s‘ufﬁcﬁent informationis =

available to make the decision.

» Changes of use on contaminated land may proceed proVided '
- the land is suitable for the intended use; or

- provisions are i'ncluded in the planning instrument to require
appropriate investigation or restrictions on any subsequent

" development applications, or

- conditions are attached.to the development consent to ensure that
the subject land can and will be remediated to a level appropriate to
its intended use prior to, or during, the development stage.

114 A piah of remediation serves the purpose of providing sufficient information to

_enable the Minister to assess the contamination issues.
Particulars
~ See the Guidelines at Chapter 3.

115 . In relation to the early works project, as the Remediation Action Plan for that part of
the project is still to be finalised and was not before the Minister nor part of the EA,
there was not sufficient information for the Minister to make the decision to approve

the project.
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Particulars
D-G's report for early works project' (pg 22-25).

The D-G's report in relation to the early works' project states that Remedial Action
Plan and Human Health and Ecological Risk Assessment are yet to.be finalised
and audited (pg. 23) ' '

The EA submitted by the BDA indicates these are yet to be drafted and flnallsed

Further nelther the EA for the early work pro;ect nor the basement car parklng
project show that the site is currently suitable for its intended uses, as extensive
clean up wilt need to be undertaken on both of these sites and in adjacent areas for

them to be used for residential, commercial and public purposes.

" Particulars

See “Overarching Remediation Action Plan for The Barangaroo Project Site,

_'Sydney” prepafed by Environmental Resources Management Australia at

appendix J to the EA for the basement car parking project.

- There are no conditions attached fo either of the project approVaIs about

contamination, nor any restriction on use of the site prior to its remediation.

Particulars

The Statement of Commitments for both approvals i_ndicates they will carry out the
projects in accordance with the Remediation Action Plan but these commitments '

do not form part of the conditions of consent.
In the premises:
(a) the Project Approvals were granted contrary to ¢l 7(1) of SEPP 55;

(b) the work'is pr_oposed to be carried out contrary to the Guidelines and cl 17(1)
of SEPP 55; and | |

(¢} the Minister could not have been satisfied that the projects w_iﬂ be carried out
in accordance with SEPP 55.

Further and in the alternative:



16

(a) the Minister deparfed from the intention in ¢! 3 Major Projects SEPP that he
would consider and apply SEPP 55 in relation to the basement car park

project‘ and the early works projecf;

(b) the_Minister did so without having rpublished a statement that SEPP 55 would
not be cOnside_red or applied in relation to the basement car parking project

and the early works project.

120 In this respect, the public were denied an-oppor’tu’nity to make full and informed
submlssmns on the contammahon issue and whether the Minister intended SEPP -
55 to apply to his consuderatlon in relation to the basement car parkmg project and

the early works project.
121 In the premises: '
(a) ‘th_e Project Approvals are ihvalid; and

(b) both proponents propose to carry out works in contravention of SEPP 55 and .
s 75R(2) of the EP&A Act. '

'GroundL4 — Erroneous or misleading information in DG'’s report for the basement car

parking p_roiect'

122 ' The D-G's report for the basement car parking project states that “conditions of
approval are recommended to ensure that the provssmns of this [Remediation

Action Plan] are lmplemented” (“the Cond|t|ons Statement’ ).
Particulars
D-G's report for basement car parking project at _Appéndix D.

123  There are no conditions of approVaI relati‘ng to the implementaﬁon of the
~ Remediation Action Plan in the basement car parking Project Approval.

124 The'im'pl_ementa-tiOn of the Remediation Action Plan is only provided for in the

Statement of Commitments, which:
~(a) is not and does not form paft of the conditions‘of ap.pr'oval; and
(b) is not enforceable.

Particulars
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. See terms of a'pp'roval at Schedule 2 and Schedule 3 of the project approval for

basement car parking project.
In the premises: the Conditions Statement was erroneous and misleading.

Remediation of contamination was a matenal matter requiring the Minister's

con5|derat|on and was a material matter relevant to his approval.
Particulars
Section 5 and s.75F EP&A Act.

SEPP 5.

DGRs for basement car parking project.

D-G's report for basement car parking project.

The erroneous or misleading statement in the D-G’s report was such that the
Minister proceeded to approve the basement car parking Project Approval on the
misappreheneion that the Remediation Action Plan is to be implemented as a

condition of his approval.

The approval by the Mlnlster of the basement car parklng project appllcat|on

founded upon a misapprehension asto a material matter constitutes a jurlsdlctlonal

‘error.

In the premises, the approval of the basement car parking project is invalid. -

Ground § — Failure to Consider ESD Principles and Public Interest

130

'_13_1

When the Minister purported to grant PFOjeCt Approval for the basement car parkmg
project and the early works project under s 75J of the EP&A Act, the Minister was
bound to consider the principles of ecologlcaliy sustamable development set out in
seot|on 6(2) of the Protectfon of the Enwronment (Admtmstrat:on) Act 1991 (NSW)
(the principles of ESD), being an element of the public interest.

In the premises in'the Minister's determination of each Project Approval ‘the |
prmmples of ESD and the public mterest in partlcular lntergeneratlonal equity, the
precautlonary pr|n0|ple conservation of blologlcal diversity and ecological integrity

and cumulative impacts of development, were mandatory relevant considerations.

| Intergenerational equity
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The princip_le of intergenerational equity is that the present generation is to ensure
that the health, diversity and productivity of the environment is maintained and

-enhanced for the benefit of future generations.

There is a material fis_k that development on the Barangaroo site, associated with
the basement car parking project and the early works project, will cause the
migration or escape of contamination off-site, in¢|uding into Darling Harbour,

Sydney Harbour and the surrounding résiden_tial 'pfemises.
Particulars
See paragraphs 18—20, 39-42 above.

The basement car parking construction site contains a number of contamination
issues associated with fill on the site and groundwater contammatlon from the

former gasworks, which require remediation.

The basement car parking project is_immediately south of fhe area of land subject

to the DECCW remediation site declaration,.which will not be remediated before the

" excavation works on the basement car parking project commences.

_ The basement car parking project requires the 'stockpil_ing of_contéminated fil,
which is to be remediated on the Barangaroo site. - '

The Headland park will contain fill that contains material that has been
contaminated and is to be remediated. Works to the Headland may also change

the flows of groundwater on that site. -

Areas of the Headland park site representing approximately 15,000m? in area and
comprises an approximate in- S|tu (unbulked) volume of 20,000m? have been -

|dent|f1ed as subject to contamination, requmng remedlatlon

The early works project requires the excavation of 60,000m? of sandstone as part

of the early works prolect which contains contammated material requiring

remedlatlon

In the premises, the pnnclple of intergenerational equity is and was enlivened with

7 | respect to the Barangaroo site and reqwred specific consideration by the Minister

with regard to the material risk just identified.
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Precautionary principle

135

136

137

138

139
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The precautionary principle indicates that if there are threats of serio_us or.
irreversible environmental'_damage, lack of full scientific certainty should not be -

used as a reason for postponing measures to prevent environmental degradation.

There is a material risk that development on the Barangaroo site, asso_ciated with

the basement car parking project and the early works project, will cause the
migration or‘escape,of contamination off-site, including into Darling Harbour,

Sydney Harbour and the surrounding residential premises.

Particulars

'The particulars to paragraph 133 are repeated.

In the premises, the precautionary pr‘inc'ip1e is and was enlivened with respect to

“the Barangéroo site and required specific consideration by the Minister with regard

to the material risk just identified.

- Conservation of biological diversity and ecological intégrity

. The conservation of biological diversity and ecological integrity is a fundamental

consideration of ecologically sustainable development.

There is a material risk that development on the Barangaroo site, associated with.

the basement car parking project and the early works project, will cause the

migration'or escape of contamination off-site, including into Darling Harbour,

Sydney Harbour and the surrounding residential premises.
Particulars.
The pa’rticulars to pa.ragraph 133 are repeated.

In the premises, the prmmple of conservation of blologlcal diversity and ecological
integrity is and was enlivened with respect to the Barangaroo site and reqmred
specific consideration by the Minister with rega_rd to the material risk just identified.

Cumulative impacts of development

141

The principles of ecologically sustainable development and the public interest also

~ required consideration of all impacts on the environment, including cumulative
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impacts of the proposed specific develobmen't, asso.ciated future devélopment, and

existing surroundihg development.

In relation to the environment at Barangaroo, there are a number of important

cumulative impacts:

(i)

(ii)

Grouhdwater in and around the Barangaroo site is con_tamina.ted;

The source of the contamination of the groundwater is both on the
Barangaroo site and offsite; '

‘The contamination offsite has been exacerbated in particular by building |

works on adjacent sites at 30-38 Hickson Road, Millers Point;

It is not proposed that remediation will occur on these sites and therefore it
is unclear whether the contamination will continue into the groundwater from

offsite:

The site is located adjacent to Darling Harbour and the contaminants on the-

site are currently slowly leaching into the Harbour;

The further works proposed to the sandstone as part of the early works
project and Headland works will possibly change the substrate of how the

- groundwater works at the headland.

Particulars

Departmental papers

DECCW Departmental paper relating to updated Significant Risk of Harm
(SRoH) assessment for the segment of Hickson Road within the Millers

- Point Gasworks and DECC'’s regulatory strategy, dated 27 May 2008. -

DECCW Departmental paper relating to proposal to declare part 6f the form

~ Millers Point Gasworks site to be a remediation site under the CLM Act,

dated 3 February 2009.

DECCW Départmental paper relating to revocation of investigation area —
former Millers Point gasworks - Barangaroo, dated 5 August 2009.

Sinclair Knight Merz reports
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- Sinclair Knight Merz report to Alinta dated 24 October 2007 - Review of
ERM Environmental Site Assessment & Proposed Sampling Analysis &
Quality- Plan for Additional Investigation Works at Barangaroo, Hickson
Road, Millers Point. |

Sinclair Knight Merz feport to Jemena dated 4 November 2008 — Technical

review of draft RAP for Barangaroo, Hickson Road, Sydney.

Sinclair Knight Merz report to Jemena dated 10 November 2008 —
Technical review of draft investigation report for sediments in East Darling

Harbour Adjacent to Barangaroo, Sydney.

Sinclair Knight Merz report to Jemena dated 8 April 2009 - Technical
review of proposed declaration of remediation site for Barangaroo, Hickson

Road, Sydney.
Other documents

Ema_il' correspondence betwé.en DECCW officers including David Wai and
John Coffey in AL_Jgust 2008.

DECCW fact sheet; Contamination at former gasworks site - Hickson Road
& Darling Harbour Wharves 3-8, Millers Point: Frequently asked questions
& answers (13 December 2007).

113. The Minister has not considered any of the above cumulative impacts.
Particulars

(i) The D-G’s report for the early works project does not discuss any of these

issues it merely notes that there are future project applications for-remediation
(Pg2). '

i) In response to the submissions from the Barangaroo Action Group about the |
continued contamination from offsite, the second respondent has responded -
by indicating that DECCW has confirmed their approach is acceptable (see - '
Response to community submissions for bulk excavation and carpark). No

" advice from DECCW is attached to the Minister's brief to clarify their approval

or épproach to this issue.
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'(iii)  The only mention ef contamination to Darling Harbour is that there is not any

significant water quality issues regarding Darling Harbour but there is no

discussion of water quallty in the context of the contamination issues.

(iv) - There is no discussion in the D-G's report for the early works project of any

impacts on the substrate from the excavation.

The Project Approvals are invalid

143
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In purpoi‘ting to grant Project Approval for the basement car parking project, the |

~ Minister failed to consider, or adequately consider, the principles of ESD, in

particular the application of intergenerational equity, the precautionary principle,
conservation of ‘biological diversity and ecological integrity and cumulative impacts

of development.
Particulars

(a) The Minister had before him Briefing Note 10/21669 which had no reference
to ESD and no information about how the precautionary pnnmple or

intergenerational equity applies in this case.

- (b) The Minister had before him the D-G’s report (Attachment B to the Briefing

'Note) which only stated the principles of ESD and not which did not consider .

how they epplied in this case.

(¢) - There was nb_ other material before the Minister cépable of establishing that
he considered the identified principles of ESD and the public interest.

In purportlng to grant Project Approval for the early works prolect the Minister.
failed to consider the prlnCthes of ESD in particular the application of the

“application of intergenerational equity, the precautionary principle, conservation of

. biological diversity and ecological iritegrity and cumulative impacts of development.

Particulars

(a) Any Bneﬂng Notes the Minister had before h|m had no reference to ESD and
no information about how the precautionary principle or mtergenerational

equity applles in this case.

(b) The Mlnister had before him the D- G’s report (Attachment B to the Briefing
Note) which only stated the principles of ESD and did not consider how they

applied in this case.
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{c) _There was no other material before the Minister capable of establishing that
he _considered the identified principles of ESD and the public interest.

145 Further and in the altemative, in purporting to grant Project Approval, there was no

' evaluation by the Minister sufficient to demonstrate an understanding of the
principles of ESD, in particular intergenerational equity, the precautionary principle,
conservatlon of blologlcal diversity and ecologrcal integrity and the cumulative
impacts of the development to warrant the conclusion that those principles had

" peen considered.

146 . In the alternative to' the paragraph 145, in purportmg to grant Project Approval
there was msufﬁment information before the Minister about the extent of the
contamrnatlon and proposed remedlatlon to sufficiently discharge his obhgatlon _
.under the EP&A Act to consider, or adequately consider, the prmc1ples of ESD in
particular intergenerational equity, the precautionary prlnclple conservatlon of
biological diversity and ecological integrity and the cumulative impacts of the

‘development.
- Particulars
SEPP 65

The application for the remediation project on land subject to of the EPA

'remedlatlon site declaration has not yet been assessed and approved
There was no finalised Remediation Action Plan for the early works prOJect site.

The Remediation Action Plan and Other Remediation Works (South) Area, the
‘Waste Management Plan and the Water and Stormwater Management Plan

accompanying the basement car parking proj'ect application lacked sufficierit detail. -

147 The Minister's failure to have regard to mandatory relevant considerations, orto
evaluate them in a manner sufficient to.demonstrate an.unde_rstandihg of them or to

~warrant the conclusion that they had been (_:Onsid'ered,' oonstitute'd jurisdictional

error.
Conclusion
148 ~ On the grounds set out above the Applicant seeks the relief set out in the

Summons.
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