2013 . Vol 28 No 4

Contents
page 524

Co-consulting Editors:
Winds of change — regulation of wind farms in
Victoria and South Australia
Meg Lee and Will Duffy ALLENS

page 532

Energy White Paper 2012 — what does it mean for
the environment?
Graeme Dennis CLAYTON UTZ

page 537

Protective costs orders in Australian environmental
law: an update
Rupert Watters VICTORIAN BAR

page 541

Opinion piece
Strategic environmental assessment: a solution to the
problems associated with project-based
environmental impact assessment?
Andrew Macintosh AUSTRALIAN NATIONAL
UNIVERSITY

page 548

A new national Environmental Offsets Policy
Louise Camenzuli and Tim Poisel CORRS CHAMBERS
WESTGARTH

page 554

Environmental offsets: a reform of the Western
Australian approach
Craig Wallace and Tom Mouritz LAVAN LEGAL

page 558

Groundwater, rivers and ecosystems: comparative
insights into law and policy for making the links
Rebecca L Nelson STANFORD UNIVERSITY and
UNITED STATES STUDIES CENTRE, UNVERSITY OF
SYDNEY

page 567

Exemptions from cease-to-pump rules in the Hunter
coal field: mines 1, aquifers 0
Emma Carmody EDO NSW

page 570

Case note: Secretary, Department of Sustainability
and Environment (Vic) v Minister for Sustainability,
Environment, Water, Population and Communities
(Cth)
Sarah Persijn and Tom Buckley HOPGOODGANIM

Information contained in this newsletter is current as at June 2013

The Hon Justice Rachel Pepper,
Land and Environment Court of New
South Wales
Rachel Walmsley, Policy and Law
Reform Director, Environmental
Defenders Office New South Wales

Commissioning Editor:
Louise Gates, Graduate, Holding
Redlich

Editorial Board:
Dr Rachel Baird, Principal
Environmental Approvals (Legal),
WorleyParsons
Dr Philippa England, Senior
Lecturer, Griffith University
Jessica Feehely, Principal Lawyer,
Environmental Defenders Office
(Tasmania)
Robyn Glindemann, Special Counsel,
Allens Arthur Robinson
Meg Lee, Special Counsel, Allens
Elizabeth McKinnon, Law Reform
Director, Environment Defenders
Office (Victoria)
Felicity Niemann, Senior Associate,
Norman Waterhouse
Claire Smith, Partner, Clayton Utz
Andrew Walker, Barrister, Victorian
Bar
Ros Vickers, Lecturer in Law, Charles
Darwin University

Winds of change — regulation of wind farms in
Victoria and South Australia
Meg Lee and Will Duffy ALLENS
Wind energy facilities, or wind farms, are the first
large-scale source of clean energy to be brought online
in Australia, although their road through the planning
regime has been neither consistent nor easy in the
varying state-based systems. There are currently 59 wind
farms operating in Australia, with a total of 1345
operating turbines.1 The total operating wind capacity in
Australia, as at April 2012, was 2480 megawatts.2
Wind farm opponents often raise concerns that wind
farms are damaging to local flora and fauna and have a
number of adverse effects on individuals and communities living in close proximity to the turbines — in
particular, concerns about the noise generated by the
turbines.
This article will outline some of the recent litigation
surrounding the development of wind farms, as well as
covering recent changes to wind farm approval processes in the states with the greatest number of wind
farms, being Victoria and South Australia.

Clean energy versus amenity: the tension
of wind farms
On 1 April 2001, the federal government introduced
the Renewable Energy (Electricity) Act 2000 (Cth) (RE
Act), which set a target of 2% of all energy in Australia
to be obtained from renewable sources by 2010. The RE
Act was amended in January 2010 to increase the
renewable energy target to 20% of Australia’s energy
production by 2020. Energy retailers are required to
source energy from renewable sources to comply with
the RE Act. The renewable energy target has provided
support for the emerging clean energy market, a market
increasingly supplied by a growing number of wind
farms.
As a comparatively cheap and clean source of renewable energy, the environmental benefits of wind farms
are patent. Australian wind farms supply over 6800 gigawatt
hours of electricity annually — amounting to approximately 2.4% of Australia’s overall electricity needs.3 In
2012, estimated wind energy generation saved Australia
7,386,400 tonnes of carbon dioxide, equivalent to the
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removal of 1,641,000 cars from our roads.4 Wind farm
developments can also result in economic benefits through
attracting investment (often to struggling regional areas),
providing employment and boosting local economies.
The Clean Energy Council predicts that wind farm
development will attract more than $20 billion in investment over the next decade.5
Although wind energy can provide economic and
environmental benefits, the installation of a wind farm
might also involve some localised adverse effects, which
may translate to opposition to new developments at a
community and/or individual level.
In June 2011, a Senate Community Affairs Reference
Committee released a report titled The Social and
Economic Impact of Rural Wind Farms. Over 1000
submissions were made to the Committee, 535 being
pro-wind farm and 468 being anti-wind farm. Principally, the anti-wind farm submissions related to the
noise and low-level vibrations created by the turbines,
resulting in loss of local amenity and quality of life,
health problems (although the Committee did not find
these claims to be substantiated),6 and devaluation of
land. There has also been a steady stream of cases in
which proposed wind farms have been challenged on
these and other grounds. Some of the key cases are
discussed further below.

Overview of approval processes for wind
farm developments in South Australia
and Victoria
It is worth briefly setting out the current framework
for seeking approval to develop a wind farm before
turning to some of the recent changes to those processes
and the policy setting in both South Australia and
Victoria, where the majority of wind development has
occurred to date.

Victoria
The Planning and Environment Act 1987 (Vic) (P&E
Act) regulates development in Victoria. Where a permit
is required to develop or use land under the applicable
planning scheme, a permit application must be made to
the responsible authority.
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Responsible authority

Responsible authority

Until recently, cl 61 of all planning schemes designated the Minister for Planning as the responsible
authority for wind farms with a capacity of over 30 megawatts.
This provision was revoked by Amendment VC78
and responsibility for all new wind farms was returned
to local councils. However, existing wind farms holding
permits issued by the Minister under Div 6 of the P&E
Act are still regulated by the Minister as the responsible
authority for implementation and compliance issues
arising under those issued permits.

Responsibility for approval of developments within a
council area usually rests with the relevant council. If
the development is to take place in an area where a
regional development assessment panel has been constituted, that panel will be the authority responsible for
approval. The Minister may also declare that a Development Assessment Commission is to act as the responsible authority in certain circumstances. Approval may
only be given where the proposed development meets
the requirements of the development plan applicable to
the area.

Consultation
A responsible authority must provide a copy of an
application to every person or body that the planning
scheme specifies as a referral authority. The referral
authority may object or not object to the grant of the
permit. It may also decide not to object provided certain
conditions are imposed.

Public notification
Under the P&E Act, every application for a permit
must be made available to the public, and notice must be
given to owners and occupiers of lots adjoining the land
to which the application applies (unless the authority is
satisfied that the grant of the permit would not cause
material detriment to any person) and to any other
person to whom the grant of the permit may cause
material detriment. Wind farms do not have any “special” notification requirements.
Anyone who may be affected by the grant of a permit
may object to the grant of that permit. The responsible
authority may decide either to refuse to grant the permit,
to grant the permit, or to grant the permit subject to
conditions.
It is also possible that the development of a wind
farm in Victoria will fall within the scope of the
Environment Effects Act 1978 (Vic) if the development
is commissioned by or on behalf of a public statutory
body, or if the Minister for Planning considers that the
development may have a significant effect on the environment. It may also fall within the scope of the
Environment Protection and Biodiversity Conservation
Act 1994 (Cth) if the development is one that will or
may have a significant impact on aspects of national
environmental significance.

South Australia
Development in South Australia is regulated by the
Development Act 1993 (SA). Section 32 of that Act
states that development must not be undertaken unless
approved in accordance with the terms of the Act. The
approval process is set out in Pt 4 of the Act.
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Consultation
The Development Regulations 2008 (SA) provide
that where an application has been made for approval of
a wind farm, the matter must be referred to the Environment Protection Authority (EPA) for comment.
The relevant authority cannot consent to or approve
the development without having regard to the response
of the EPA.

Public notification
Each development may be assigned a public notification category by a development plan or by the
Development Regulations. Category 1 developments do
not require public notification, whereas Category 2
developments require notification to the owner and
occupier of each piece of adjacent land.
Category 3 developments require notification to:
• the owner and occupier of each piece of adjoining
land;
• any other owner or occupier that would be directly
affected to a significant degree; and
• the public generally.
Persons may make representations with respect to
proposed Category 2 and 3 developments, and may have
a right to appear in person before the approval authority
prior to approval being granted. Where a Category 3
development is approved, a person may appeal the
decision within 15 business days.
Determining the relevant category for any particular
development is dependent on the particular development
plan. However, in the case of wind farms, a statewide
development plan applies (the South Australian Statewide Windfarm Development Plan 2011) and it assigns
wind farms a Category 2 status where located in low
population zones, and Category 3 status where located
within 2 km of a residential zone.7
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Recent changes to wind farm planning
regimes
Victoria
In 2011, the newly elected Baillieu government
introduced a number of amendments (VC78 in March 2011
and subsequently VC82 in August 2011) to the wind
farm provision (cl 52.32) in the Victorian Planning
Provisions (VPPs) and all Victorian planning schemes.
This significantly altered the process for wind farm
development and the locations at which wind farms
could be developed.

Key changes have been:
• prohibition on the placement of turbines within
2 km of the nearest home unless a contract
between the resident and wind farm developer is
agreed to (whereas previously wind farms were
permissible in all zones subject to permit);8
• removal of the Minister’s decision-making power
regarding 30-plus megawatt wind energy facilities, with local councils re-established as the
planning authority for wind farm applications;9
• the establishment of “no-go zones” for wind farms
at places of particular environmental significance,
such as Wilson’s Promontory, the Mornington and
Bellarine peninsulas, Surf Coast and Great Ocean
Road regions, and sections of the Bass Coast —
wind farms are also prohibited in locations identified for future urban growth, such as metropolitan growth areas (the Urban Growth Zone) and
designated regional growth corridors (for example,
Ballarat, Colac, Echuca, Geelong and Wodonga);10
• the introduction and incorporation into the VPPs
of updated guidelines — the Policy and Planning
Guidelines for Development of Wind Energy Facilities in Victoria (August 2011) — which set out the
detailed application requirements for wind farm
permit applications; and
• the replacement of references in cl 52.32 to the
New Zealand Standard NZ6808:1998 Acoustics —
The Assessment and Measurement of Sound from
Wind Turbine Generators (the 1998 Standard)
with references to the NZS6808:2010 Acoustics:
Wind Farm Noise (the 2010 Standard) — in
particular, cl 52.32 now requires an assessment of
whether a “high amenity noise limit” is applicable
under s 5.3 of the 2010 Standard.
It is telling that, since the changes have been introduced, there have been few applications for new wind
farms in Victoria. Infigen Energy’s Cherry Tree wind
farm is the first wind farm to have made an application
following the Baillieu amendments and to have come
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before the Tribunal for review. The case commenced a
two-week hearing on 29 January 2013.11
It is also interesting to note that no other energy
facility has a mandated buffer distance or prohibited
no-go zones enshrined in the planning schemes. Indeed,
many other energy facilities have provisions ensuring
that the land uses are not prohibited in any zones. For
example, cl 52.08 of all schemes provides that it is a
purpose of the provision to ensure that mineral extraction, geothermal energy extraction, greenhouse gas sequestration and petroleum extraction are not prohibited land
uses. Indeed, out of all the earth and energy land use
types, only stone extraction is a prohibited use in the
Residential 1 and Township Zones. All other mineral
and energy land uses are permitted, even in these
sensitive zones, subject to permit.
While other wind farms that were already in the
pipeline and were approved prior to the VC78 and VC82
changes are continuing to be progressed, some proponents have resorted to taking proceedings in the Tribunal
to seek approval of the development plans required
pursuant to the planning approvals due to delays in
approval of the plans by the Minister.12
Naroghid Wind Farm Pty Ltd recently lodged an
application at the Tribunal to seek review of the Minister’s refusal to endorse development plans for the wind
farm, as well as the decision to refuse to extend the date
for commencement of works for the wind farm beyond
15 March 2012. Clause 52.32 was amended by Amendments VC78 and VC82 to provide that the former
planning scheme provisions continue to apply to wind
farm permits issued prior to those amendments, but that
those permits cannot be extended beyond 15 March 2012.
The Naroghid permit had already been extended from a
10 August 2011 expiry to the maximum allowable under
the new rules, but it applied to the Minister for a further
extension beyond this time. It is that refusal that is the
subject of the current Tribunal proceedings. The case
therefore squarely raises the validity of the new planning
scheme provisions.

South Australia
In contrast to the approach taken by the Victorian
government in amending its wind farm regime, the
South Australian government has adopted a more liberal
approach.13
On 18 October 2012, following a period of public
consultation, the SA Minister for Planning approved the
Statewide Wind Farm Development Plan Amendment
(Wind Farm DPA). The Wind Farm DPA explicitly
envisages wind farms in all rural type zones in the state.
In these zones, wind farms will be classed as Category 2
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developments and not subject to third party appeal rights
unless a turbine falls within 2 km of a non-associated
dwelling or township type zone. If a turbine falls within
2 km, then the wind farm will be classed as Category 3
and subject to third party appeal rights, but there is no
right of veto for such residents as there is in Victoria.
Wind monitoring masts are designated as Category 2
developments and are not subject to third party appeal
rights. The visual amenity of wind farms is required by
the Wind Farm DPA to be managed as follows:
• turbines need to be set back at least 1 km from
non-associated dwellings and tourist accommodation;
• turbines need to be set back at least 2 km from
defined urban and township zones;
• turbines must be regularly spaced, uniform in
colour, and mounted on tubular towers as opposed
to lattice towers; and
• vegetated buffers need to be provided around
substations, maintenance sheds and other ancillary
structures.14
Wind farms are also required to avoid or minimise the
following impacts on nearby property owners and occupiers, road users and wildlife:
• shadowing, flickering, reflection or glint;
• excessive noise;
• interference with television and radio signals and
geographic positioning systems;
• interference with low-altitude aircraft movements
associated with agriculture;
• modification of vegetation, soils and habitats; and
• striking of birds and bats.15

Other states
In other states, a shift in wind farm planning policy is
less evident. While Queensland and Western Australia
have witnessed some local protests over proposed wind
farms,16 this has not yet led to a change in wind farm
planning laws.17 In Tasmania, there has been less of a
public outcry about wind farms, possibly due to the
remote locations of most wind farms in that state.18
The exception to this is New South Wales, where
changes to planning laws along similar lines to the
changes in Victoria are also being considered. In December 2011, the NSW government released a draft set of
planning guidelines for wind farm approvals.19 These
were lauded as “some of the toughest wind-farm guidelines in the country, possibly the world” by the NSW
planning minister.20 The draft guidelines include veto
powers for any resident living within 2 km of the
turbines (similar to in Victoria) and noise limits of
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35 decibels — 5 decibels lower than the standards
adopted in Victoria.21 A year after their release, these
guidelines have not yet been finalised or adopted.22 New
South Wales has also recently proposed regulations
requiring wind farms to pay a licence fee — although,
again, these have not been taken any further.23

Case law
What is apparent from a review of the evolving case
law involving the approval of wind farms is that there is
a balancing exercise to be carried out by decision
makers, in light of the prevailing policy framework, to
weigh up the objections of communities living in close
proximity to the proposed development and broad policy
support for developments that provide clean renewable
energy. The nature of the objections raised varies from
case to case, but there are two key issues that arise in
every instance, being visual impact and noise.
Other common grounds of objection include “blade
glint”;24 adverse impacts on human health; ecological
impacts including bird and bat strike, as well as adverse
impacts on livestock; electromagnetic interference; shadow
flicker caused by blades passing between the observer
and the sun; and devaluation of land.
Both the Victorian Policy and Planning Guidelines
for the Development of Wind Energy Facilities (Planning Guidelines) and the South Australian Wind Farm
DPA deal with most of these issues. Consequently,
objections are usually dealt with in a fairly uniform and
therefore predictable manner by decision makers in both
jurisdictions through the imposition of what have become
relatively standard conditions requiring baseline studies,
setting limits and requirements for the ongoing monitoring of impacts.
Some recent cases involving the more controversial
areas of visual impact and noise impacts are discussed
briefly below.

Visual impact
The tension between preserving the natural qualities
of the local landscape and the broader goal of increasing
renewable energy output was noted by the Victorian
Civil and Administrative Tribunal (Tribunal) in the case
of Acciona Energy Oceania Pty Ltd v Corangamite
SC,25 where the Tribunal, in setting aside the decision of
the Corangamite Shire Council to refuse a permit, noted
that the Planning Guidelines state that the “consideration
of the visual impact of the proposal should be weighted
having regard to the Government’s Policy in support of
renewable energy development”. Consequently, the Tribunal is required to view wind energy facilities favourably when assessing visual impact, and, as was noted by
the Tribunal, “mere visibility alone does not equate to a
negative visual impact”.26 It is questionable whether this
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case would be decided in the same manner given the
significant shift in the Victorian government’s policy
regarding wind farms since it was decided.
The case of Perry v Hepburn Shire Council27 is a
relatively early Victorian case dealing with the issues
associated with wind farm development. The proposal
was to construct two 2-megawatt wind turbines of
roughly 68 metres in height and 4–5 metres in diameter.
While most of the grounds of objection noted above
were raised in this case, the Tribunal upheld the responsible authority’s decision to grant the permit and made
some helpful observations, particularly with respect to
the assessment of visual impact.
The Tribunal noted that the perception of landscape
quality and individual impact can be highly subjective.
While environmental qualities such as noise, blade glint,
shadow flicker and electromagnetic interference are to
be assessed according to specified standards or policy
guidelines, there is “no prescribed test in relation to
visual impacts on private dwellings”. Rather, the assessment must be made through a consideration of a range of
factors, including:
• existing landscape features and values;
• the extent or proportion of view that would be
affected and the importance and value of that
view;
• the function of the relevant planning scheme in
ensuring appropriate landscape amenity and visual
character;
• the distance between the turbines and the viewing
point;
• intervening physical elements, such as topography
and vegetation; and
• the scope for ameliorating the visual impact through
landscaping.
The Tribunal made the point that mere visibility of a
development does not equate to an unreasonable visual
impact, particularly when considered in light of broader
policy encouragement of wind-generated energy. In this
case, due to the nature of the landscape, the distance of
the turbines from the relevant viewpoints, and the
masking effects of land form and vegetation, the proposed development was not deemed to create an unreasonable visual impact.
The decision in Perry is not an uncommon result. In
fact, in most recent cases, both Victorian and South
Australian, the issue of visual impact is usually decided
in favour of the wind farm proponent (ie, in light of
prevailing policy, the development is not seen to be
unreasonably obtrusive). However, the decision of the
South Australian Environment Resources and Development Court (ERD Court) in Paltridge v District Council
of Grant28 has shown that the issue is still live.
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In Paltridge, the decision of the local council to grant
development plan consent to construct a wind farm was
overturned by the court. The ERD Court emphasised
that, because the location of each development will vary,
the assessment of visual impact must be made on a
case-by-case basis.29 This particular proposal was for 46
turbines of 80 metres in height and 82 metres in total
blade diameter over an area of 26 square kilometres. The
ERD Court found that “the height, scale, number, siting
and overall appearance of the 46 wind turbines will
introduce into a generally flat, pleasant, rural landscape
(within which existing development is overwhelmingly
low in scale) a foreign, prominent and discordant element”.30
In making this decision, the EDR Court made specific
reference to the objectives set out in the Council of
Grant Development Plan, which it felt were not observed
by the proposal — specifically, Objective 1, aimed at the
retention of the “existing pleasant rural landscape”,31
and Objectives 44 and 45, that renewable energy facilities are to be located in “appropriate locations” and are
to be “sited and designed to avoid or minimise adverse
impacts … on the environment, local community and the
State”.32
In Victoria, by contrast, much of the previous controversy as to the location and visual impact of wind
farms in tourist and coastal areas has been taken out of
the hands of the decision makers due to the blanket
prohibitions33 on wind farms in certain areas deemed to
be too sensitive.

Noise impacts
The standard approach to the assessment of noise
impacts in Australia has been through reference to the
applicable New Zealand Standard.34 If the anticipated
noise levels fall within the acceptable range determined
by the Standard, decision makers generally find that the
wind farm development will not be prohibited on this
ground. The Tribunal in Perry noted that the noise
criteria established by the New Zealand Standard 1998
is not designed to achieve inaudibility, so objections on
this ground will be unsuccessful if the evidence is that
noise levels are predicted to fall within the acceptable
range.
However, the recent case of the Hallett 3 (Mt Bryan)
wind farm in South Australia has shown that the “noise
argument” has become more sophisticated and complicated, now that operational wind farms are facing the
issue of how to deal with so-called “special audible
characteristics” (SACs).
Late last year, the $180 million development of
AGL’s Hallett 3 wind farm was challenged in the
Supreme Court35 by local residents on the grounds of
noise impacts. The residents had appealed the local
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council decision36 to allow the wind farm and sought to
amend their grounds of appeal on the basis that new
evidence had been found since that decision in relation
to tonal noises found to have been emitted by turbines at
the Hallett 2 wind farm.37 Tonal noises are one aspect of
SACs.
At first instance, the ERD Court38 accepted the
evidence put on behalf of AGL that the wind farm would
sufficiently comply with the relevant standards. While
the objectors’ expert had criticised the standards and
claimed that more rigorous methods for prediction and
compliance testing should be applied, the ERD Court
held that these matters were for the bodies that generate
the policies and standards and not for the court to
review.
On review, the Supreme Court allowed the appeal
and remitted the case to the ERD Court for reconsideration regarding the relevance of the new evidence about
SACs, on the basis that it was clearly an important
factual issue to be determined and the ERD Court was
best placed to effectively evaluate the matter.
Following this decision to remit the matter, AGL
advised39 the ERD Court that it no longer wished to
proceed with the development of the third stage of the
Hallett wind farm as proposed, and that it would look to
make a future application using new technology. In
doing so, AGL avoided a hearing that could have
involved detailed discussion on the problems it was
experiencing with SACs at the Hallett 2 wind farm. On
the basis of AGL’s notification of its intentions, the ERD
Court (by consent of the parties)40 ordered a reversal of
the decision by council to issue the planning approval.
By way of comparison, in the case of the Victorian
Bald Hills Wind Farm, an application41 brought before
the Tribunal to obtain approval of its development plan
in the absence of a timely decision on the plan by the
Minister for Planning, the proponent, and ultimately the
Tribunal (constituted by Deputy President Gibson and
Member Ian Potts), dealt with the SACs concerns of
objectors in a different manner to the SA ERD Court. In
this case, the Tribunal effectively concluded that SACs
emissions were a matter for future compliance.
In the Bald Hills case, the Tribunal had the benefit of
acoustic evidence from Mr Reutersward of SLR Consulting Australia Pty Ltd, who was called on behalf of
the Minister at the hearing. The evidence in relation to
the relevance of noise emissions with SACs is summarised in the decision as follows:
Special audible characteristics and low frequency character
have not been taken into account, but nor can they be
readily predicted by modelling. He acknowledges that these
particular audible characteristics may be a source of intrusive noise … It is his evidence that the source of special
audible characteristics is very complex and not well under-
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stood. The best approach to address such special audible
characteristics is through a post construction/
commissioning assessment with subsequent modification
of operations by either operating individual turbines in low
noise mode or in some circumstances stopping their operation when conditions might be favourable to generating
such noise.42

Based on this, the Tribunal concluded43 that it was
satisfied from such evidence, when read in conjunction
with the evidence tendered on behalf of the proponent
by Mr Delaire of Marshall Day Acoustics, that the wind
farm could achieve compliance with the noise criteria
set under the permit and that there was a mechanism in
the permit to deal with SACs should they occur in the
future.
The Tribunal went on to state, however, that for the
purposes of the decision it was required to make as to
whether or not to approve the development plans, the
only “pre-condition” relating to noise was that background noise studies needed to be completed. The
Tribunal also responded to objector arguments about
future compliance concerns by commenting that, having
been through a thorough permit and impact assessment
process (and a subsequent second assessment process to
amend the development), it did not accept that the
discretion to be satisfied about the development plans
conferred a discretion to re-ventilate matters already
dealt with under those processes.
The Tribunal stated that a:
… permit should only be granted if it is considered such
matters as noise can be dealt with appropriately. A permit
should embody appropriate conditions to ensure this, which
may require further detail to be provided by way of
development plans to be approved under the permit. But
once granted, it is fundamental to the integrity of the
planning system that a permit can be relied upon to provide
certainty to the permit holder that they can proceed with the
development authorised by the permit, subject to complying with conditions. Considering and endorsing development plans under the permit is not an opportunity to have
“second thoughts”.44

The Bald Hills decision45 provides strong encouragement to existing wind farm permit holders that these
issued permits can be relied upon and that, in spite of
changes to the planning policy setting and new concerns
about SACs, these wind farms can be developed in
reliance on the existing approvals.

Looking to the future
The planning landscape for the development of new
wind farms in Victoria has certainly changed significantly in the last 18 months. It will be important to
follow the outcome of the Cherry Tree wind farm case at
the Tribunal to ascertain how the new rules will be
interpreted and whether it is worth pursuing any more
wind proposals in that state.
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While there is still policy support and the application
stage hurdles are “easier” to overcome for wind farms in
South Australia, the recent experience of the Hallett 3
wind farm has shown that proponents need to be able to
comprehensively satisfy noise concerns relating to the
presence of SACs before proposals will be able to
overcome objector concerns raised at the approval stage.
This is particularly so in the face of operational experience of the presence of SACs at adjacent wind farms run
by the same operator.
In the absence of such operational experience, the
argument put and endorsed by the Tribunal in the Bald
Hills case that future noise compliance is not a matter
that should prevent endorsement of development plans
for existing permitted wind farms provides some encouragement to the remaining holders of permits for wind
farms in Victoria that, all other things being equal, it is
worth pursuing their proposals.
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The Bald Hills Wind Farm was also the subject of earlier
Federal Court proceedings in different political times in 2006
in relation to the protection of the orange-bellied parrot under
federal law. The then Howard government federal Minister
initially refused to grant environmental approval for the project
due to the impacts on the orange-bellied parrot. However, this
was later reversed on the basis of new information. The then
Bracks state government criticised the federal Minister’s actions
as being blatantly political.
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Energy White Paper 2012 — what does it mean
for the environment?
Graeme Dennis CLAYTON UTZ
In October 2012, the Australian government published its Energy White Paper,1 setting out the government’s intended policy framework to guide the transformation
of Australia’s energy and energy resource sectors. In
many respects, the Energy White Paper is concerned
with pricing, competition and market regulation. But to
what extent are its policies concerned with achieving
environmental objectives?

Objectives of the Energy White Paper
The key objectives of the Energy White Paper are:
• energy security and reliability, particularly in the
face of a growing population and economy;
• competitive pricing of energy, as regards both the
domestic cost of living and the industrial and
commercial use of energy;
• aiding the Australian economy by developing
energy exports to Asia and other growth markets;
and
• the transformation to a “clean energy” economy.

Clean energy and the environment
In the Energy White Paper, the transformation to
clean energy encompasses three principal components:
• low emissions from energy production, combustion and use;
• sustainability, using renewable energy sources rather
than diminishing energy sources; and
• energy efficiency, so that the consumption of
energy is sustainable and its impact on the environment minimised.
But clean energy is only one of the issues concerning
the environment. There are two other issues, which are
only addressed in small part by the Energy White Paper:
• ensuring that energy production occurs in a manner that minimises impacts on the environment,
importantly avoiding risks to water sources, minimising the impact on flora and fauna, and minimising
the impact on residential communities. Coal seam
gas (CSG) and wind farm developments are identified as examples of energy production practices
where further policy development is required; and

532

• conflicts inherent in Australia’s principal energy
exports of coal, uranium and natural gas. For
example, the tension between Australia’s coal
export industry and domestic clean energy policies; the use of natural gas, which is a nonrenewable fossil fuel but has the potential to play
a large role in reducing emissions if used to
substitute for existing coal-fired generation; and
the conflict between the government’s policy to
increase uranium mining and overseas exports and
restrictions on the use of uranium for clean energy
production domestically.

The government’s methodology
The Energy White Paper outlines four principal
measures to assist the transformation to a clean energy
economy:
• the Carbon Pricing Mechanism, implemented by
the Clean Energy Act 2012 (Cth), which commenced on 1 July 2012;
• the mandatory renewable energy target imposed
under the Renewable Energy (Electricity) Act 2000
(Cth), which commenced in 2001;
• direct government funding of clean energy initiatives, such as the Australian Renewable Energy
Agency, the Clean Energy Finance Corporation,
and the Clean Technology Innovation Program;
and
• regulatory reform to promote efficiency in energy
market operations, to promote energy productivity,
and to overcome issues relating to market entry of
renewable energy and new clean energy technologies.

The Clean Energy Act
The Clean Energy Act imposes a carbon price on
most greenhouse gas emissions occurring in Australia
associated with the production or consumption of energy.
Passenger vehicle transport fuels are not expressly the
subject of the Clean Energy Act, but already carry an
excise significantly higher than the carbon price.
The carbon price is fixed by legislation for the period
July 2012–June 2015, and varies post-June 2015 in line
with the auction price for carbon units sold by the
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government. Domestic offsets and international emissions units will also be eligible for surrender in lieu of
Australian carbon units (subject to certain quantitative
and qualitative limits).
The Energy White Paper relies on the Clean Energy
Act as the principal measure to support Australia’s
transformation to a clean energy economy. The White
Paper does not propose any change to the Act, save for
assessments and reviews to be conducted periodically by
the Climate Change Authority. The Energy White Paper
also recommends monitoring the long-term progress of
technologies such as carbon capture and storage (CCS)
and large-scale renewables.

Renewable Energy Target
The second key regulatory instrument underpinning
the government’s desired transformation to a clean
energy economy is the Renewable Energy (Electricity)
Act, which established the Renewable Energy Target
scheme in 2001.
With an initial target of 45,000 GWh per annum of
new renewable energy generation by 2020, in 2011 the
Renewable Energy Target was split into separate largescale and small-scale technology targets, with 41,000 GWh
per annum allocated to large-scale generation (wind
farms, solar photovoltaic farms and hydro) and the
balance to small-scale generation (such as rooftop solar
panels).
In addition to the Renewable Energy Target, there
have been other state and federal schemes to promote the
development of renewable energy and renewable energy
technology. The Energy White Paper criticises the premium feed-in tariffs that various state governments
introduced to support the installation of rooftop solar
panels, citing them as an example of a measure that
imposed unsustainable costs across the community,
generating undesirable boom–bust cycles and advantaging one sector of consumers (those with a separate
dwelling house who could afford the initial capital cost)
over others. New South Wales and Queensland, particularly, have terminated further access to such schemes.
The Energy White Paper predicts that the Renewable
Energy Target will provide an estimated subsidy of
about $20 billion for renewable energy in the period
from 2012–20.
However, the Energy White Paper does not mention
the key issue that faces the government in respect of the
Renewable Energy Target, that is, whether the existing
target of 41,000 GWh per annum of large-scale renewable energy continues to be appropriate, or whether it
should be re-cast having regard to the reduced energy
demand and reduced rate of increase in energy demand.
When the original policy setting was announced, the
2020 Renewable Energy Target of 45,000 GWhpa of
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additional renewable energy (encompassing both largescale and small-scale generation) represented 20% of the
demand for electricity forecast for 2020.
However, in recent years, the total grid electricity
demand has increased at a lower rate than originally
assumed, and has actually decreased in more recent
years.
This reduction in actual demand means that the
renewable power percentage prescribed for 2013 comprises over 30% of power purchases (the 2013 prescribed percentage for compliance is 19.7% for smallscale technology certificates and 10.65% for large-scale
generation certificates, together totalling a renewable
energy percentage of 30.35% for 2013).
The target renewable energy trajectory for 2012 was
set in 2001, based on two important assumptions:
• that the required renewable energy percentage
could be fully met from additional generation
stock that was going to be required anyway to
meet increases in energy demand over time; and
• that existing non-renewable generation stock could
still be fully utilised to meet the original demand
for which it was built.
However, with the renewable energy target trajectory
now well in excess of the rate of growth of electricity
demand, the renewable energy target is likely to cause
the introduction of additional generation stock that is not
otherwise required to meet the electricity demand. Ultimately, not only will consumers pay for the premium
cost of renewable energy over non-renewable sources
(which was an intended consequence of the Renewable
Energy Target), but in 2013 consumers may also be
required to pay for investment in additional generation
capacity that is not yet required to meet energy demand
(which was not a forecast consequence of the scheme in
2001).
One alternative would be to re-cast the Renewable
Energy Target as a percentage target rather than a
GWhpa target, with the legislated percentage escalating
over the next seven years to the original policy setting of
20% in 2020.
Opponents of this approach say that a percentage
target would give less certainty to developers of projects,
because it would introduce energy demand fluctuations
into the target. This would give rise to greater risks for
projects and make them unbankable or expensive.
However, in the 12 years of operation of the Renewable Energy Target, it has been clear that large-scale
renewable energy developers in Australia have taken
little or no market risk on renewable energy certificate
demand anyway, even while it has been fixed as a
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GWhpa target rather than a percentage. Instead, developers have insisted on contracting an off-take commitment with energy retailers to ensure the sale of the
project’s renewable energy certificates. If this trend
continues, a fixed GWhpa target cannot be said to
provide greater certainty to developers. Nor will greater
certainty be provided for retailers of new renewable
energy sources because retailers have no assurance that
their market share of energy demand will remain constant over time.
Further supporting a move to a target prescribed in
percentage terms, it might be argued that the current
uncertainty about the GWhpa target trajectory and
whether it is sustainable through to 2020 and beyond is
actually inhibiting retailers from contracting for renewable energy certificates at the present time. If the targets
were legislated in percentage terms, and not subject to
annual ministerial discretion, there may actually be
greater certainty against which to contract for new
renewable energy generation sources.
Although the Energy White Paper does not address
these issues with the Renewable Energy Target, the
Target has since been the subject of review by the
Australian Climate Change Authority. In December 2012, the Authority concluded that a change to the
large-scale Renewable Energy Target in quantity terms
(from the current 2020 target of 41,000 GWhpa) risks
damaging investor confidence in the scheme, and that a
change to a percentage-based target posed possibly
greater risks of such damage. The Authority recommended that the Renewable Energy Target remain unchanged.
On 21 March 2013, Greg Combet, Minister for
Climate Change, Industry and Innovation, announced
that the Australian government agreed with the Climate
Change Authority’s recommendation2 to leave the largescale generation Renewable Energy Target unchanged as
a fixed GWhpa target, on the basis of regulatory certainty and also because it was considered that changing
the target would not result in a material reduction to
household energy bills.
This leaves the Renewable Energy Target more certain while the current government remains in power, but
its future is less certain if the government were to
change. As the Shadow Minister for Climate Action,
Greg Hunt, has stated: “the Coalition supports a 20%
Renewable Energy Target … We approach the findings
of the recent RET review with an open mind, but
reaffirm our commitment to the 20% target”.3 This
suggests that the Coalition would be disposed to an
approach that defined the target in percentage terms
rather than in GWhpa terms.
The structure of the Renewable Energy (Electricity)
Act, giving the Minister the last say by allowing for the
annual percentage target to be prescribed by regulation,4
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and providing that the prescribed percentage is valid
notwithstanding that the Minister may have failed to
consider all of the relevant considerations in s 39(3),
increases this uncertainty and means that having legislated GWhpa targets is of only some assistance in
creating a certain investment environment.
There is a default formula in the legislation if a
regulation prescribing the annual percentage is not
made, or is made but disallowed.5 If all future regulations of the prescribed percentage for large-scale generation were disallowed by Parliament, the current
percentage prescribed for 2013 (10.65%) would survive
and increase annually by the formula in s 39(2), leading
to an annual percentage for large-scale generation of
31% in 2020.
As another hypothetical example of the operation of
the formula in s 39(2), if the regulations prescribing the
renewable energy percentages for 2012 and 2013 were
repealed, leaving the regulated percentage of 5.62% for
2011 in place, and no further regulations were made, the
regulated percentage for 2011 would survive and the
formula in s 39(2) would increase the annual percentage
for large-scale generation to only 22.16% in 2020.

Direct government funding of clean energy
The Energy White Paper confirms the Australian
government’s policy of direct government funding to
assist a transition to a clean energy economy, including:
• the Clean Energy Finance Corporation, to which
$10 billion of funding has been provided to
support the commercialisation and deployment of
renewable energy, energy efficiency and lowemissions technologies, including supply chain
businesses that provide inputs in such projects;
• the Australian Renewable Energy Agency (ARENA),
which is managing $3.2 billion in funding to
support renewable energy research and development, demonstration, commercialisation and deployment;
• $1.2 billion in the Clean Technology Program to
support the development and early stage commercialisation of clean technologies across industry; and
• $2 billion in support for the research, development
and demonstration of carbon capture and storage
technology, including the CCS Flagships program.
Of these, the support of early stage technologies,
research and development is much more understandable
than commercialisation assistance to mature renewable
energy and low-emissions technologies, which are likely
to already have the economic benefits of the Carbon
Price Mechanism and the Renewable Energy Target.
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Other regulatory issues
The Energy White Paper acknowledges that current
electricity pricing (where most consumers are subject to
a flat tariff that does not vary by time of use) does not
reflect the true cost of generating and supplying electricity at various times of the day, and so fails to provide
a financial incentive for more efficient behaviour by
consumers. As a result, some consumers are likely to be
paying more than they otherwise should for electricity
and are effectively cross-subsidising those who are
driving the growth in peak demand.
There is an economic case for giving discounts for
off-peak use of the network, similarly to how longdistance telephone charges have been calculated in
Australia for many years. At present, off-peak charges
for power usage are only available for separately metered
and switched supplies, such as some hot water services.
There is a case for metering all power supplies (not just
hot water services) by time of use and discounting
charges for off-peak usage.
The Energy White Paper omits to refer to a related
issue, namely, the appropriate network pricing for consumers who use the grid as a standby for their distributed
generation, or to consume energy only during the night
while exporting energy throughout the day from their
rooftop solar panels. Current network consumer tariffs
are largely usage based (payment per quantity), whereas
the majority of network costs are actually fixed (the cost
of building and maintaining the infrastructure to support
those few peak hours). A customer who consumes from
the grid for only for a few hours of evening peak per day,
with the balance from his or her distributed generation,
pays much less in energy charges than a customer who
draws all of his or her energy from the grid all day and
night, yet both impose similar capacity costs on the
system. It may be necessary for network charges to more
closely match the fixed nature of network costs and be
less based on flat quantities consumed.
Both of these energy pricing issues would be at least
partly addressed by the roll-out of so-called “smart
meters” — meters that record usage by time of use rather
than solely by quantity, and by network and energy
pricing that affords discounts for off-peak use. The
Energy White Paper’s recommendation on smart meters
is a single line comment: “Finding the right deployment
model — with appropriate consumer protections — is
essential”, and the White Paper later notes that the
Council of Australian Governments (COAG) Standing
Council on Energy and Resources (SCER) (effectively, a
committee of state and federal ministers) is developing a
framework to guide the deployment and use of smart
meters for electric power networks.
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Other regulatory issues that will have an environmental impact which the Energy White Paper notes require
addressing include:
• harmonised or consistent regulatory regimes for
CCS, and geothermal technologies (currently being
considered by the SCER);
• the scheduled reviews of the Renewable Energy
Target, its structure and regulation (subsequently
recommended by the Climate Change Authority to
be four-yearly rather than two-yearly);
• the Climate Change Authority’s advice on pollution caps and targets under the Clean Energy Act;
• standards, processes and investments for the connection of renewable energy generation technologies into the power grid, which are the subject of
various reviews by the Australian Energy Market
Commission;
• integrating energy and environmental policies to
deliver efficient investment decisions, including
the integrated mapping of water and energy resources
and ensuring that water access for generation
purposes is consistent with National Water Initiatives that promote access and water trading;
• improving the effectiveness and efficiency of project
approvals and resource development planning. In
this respect, the Energy White Paper refers to
current review processes relating to the Environment Protection and Biodiversity Conservation
Act 1999 (Cth), reducing regulatory burdens and
integrated climate change planning without introducing further initiatives; and
• effectively managing resource use and co-development
pressures. The Energy White Paper simply notes
in this regard that there is room for improvement
by some energy and resources projects (particularly CSG and wind farm developments) in operational frameworks, information flows and community
engagement, and that the federal government has a
role in the provision of data to support the management of multiple resource use.

How will we know whether the policy has
been successful?
In assessing whether the Energy White Paper’s policies have been successful in transforming Australia to a
clean energy economy, the principal focus will be on the
existing policies of the Carbon Pricing Mechanism and
the Renewable Energy Target, and whether their goals
are met at an acceptable cost.
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• whether an appropriate balance between energy
production and the impact on the surrounding
environment, including communities, flora and
fauna, is achieved.

It will be necessary to look at the changes to the
generation mix, energy consumption, emissions intensity, and energy prices paid by industry and consumers
as a result of the implementation of these policies.
It is also important to consider the following factors:
• the role that domestic energy exports play in a
global transition to a clean economy;
• whether energy pricing is equitable for Australian
consumers and whether it reflects the costs and
demands that consumers put on the system;
• whether water usage for energy purposes is sustainable, equitable and priced appropriately;
• whether the ‘right winners’ are chosen to benefit
from the direct funding of technologies, and whether
value for money is derived from these projects;
and
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Department of Resources, Energy and Tourism, Energy White
Paper 2012: Australia’s Energy Transformation, 2012, available at www.ret.gov.au.
This recommendation was based on the results of modelling
conducted as part of the Climate Change Authority’s review.
Speech to the Urban Development Institute of Australia,
7 March 2013, available at www.greghunt.com.au.
Renewable Energy (Electricity) Act 2000 (Cth), s 39.
Renewable Energy (Electricity) Act, s 39(2). This formula
calculates the renewable power percentage for the year by
multiplying the renewable power percentage for the previous
year by the required GWh of renewable source electricity for
the year, and dividing this by the required GWh of renewable
source electricity for the previous year.
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Protective costs orders in
environmental law: an update

Australian

Rupert Watters VICTORIAN BAR
The purpose of this article is to briefly review
developments in the area of protective costs orders in
Australian environmental law. In particular, the article
focuses on the development of the law around maximum
costs orders in New South Wales, the federal jurisdiction
and Victoria. The article also deals briefly with changes
to the costs rules in the Queensland Planning and
Environment Court and applications for security for
costs.

How does it affect you?
• Protective costs orders, and in particular maximum costs orders, are an emerging feature of
public law litigation in Australia. An understanding of the applicable law will assist those seeking,
and opposing, such orders.
• In Delta Electricity v Blue Mountains Conservation Society Inc,1 the NSW Court of Appeal
established a number of principles relevant to the
award of costs in public interest proceedings,
particularly in relation to maximum costs orders.
• The principles in Delta Electricity have also been
taken into consideration by the Federal Court in
public interest cases.
• The entry into force of Pt 4.5 of the Civil
Procedure Act 2010 (Vic) means that it is now
open to Victorian courts to make maximum costs
orders. It remains to be seen, however, whether
such orders can be made on the basis that litigation
was in the public interest.
• In Queensland, the Sustainable Planning and Other
Legislation Amendment Act 2012 (Qld) has removed
the presumption that no costs will be awarded in
the Queensland Planning and Environment Court.
This is regrettable, because it increases the uncertainty associated with proceedings in that court,
but it does not exclude the possibility of protective
costs orders being made in appropriate cases.
• The law relating to protective costs orders has
obvious implications for security for costs applications. In particular, the making of a maximum
costs order may effectively determine the amount
of security that can be obtained.
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Background
The usual rule in Australian civil proceedings is that
costs follow the event.2 It has long been recognised,
however, that this rule has the potential to deter litigation
regardless of the merits of that litigation.3 This is
particularly the case in environmental litigation, as
potential plaintiffs will usually have no financial or
proprietary interest in the subject matter of the litigation
that would offset the risk of an adverse costs order.
This deterrent effect is problematic because, as the
English courts have recognised, “the true nature of the
court’s role in public law cases is not to determine the
rights of individual applicants, but to ensure that public
bodies do not exceed or abuse their powers”.4 Where
unlawful decisions by public bodies go unchallenged,
they have the potential to lead to “distorted positions”, a
result that the High Court has said “is to be avoided”.5
Partially in response to this issue, courts in Australia,
the United Kingdom and elsewhere in the common law
world have begun to make “protective costs orders”,
which aim to facilitate public interest litigation by
sparing an applicant from some or all of the costs
consequences of unsuccessful litigation. In the remainder of this article, I consider some recent developments
around costs in environmental litigation.

Maximum costs orders in NSW and the
Federal Courts
In Australia, the maximum costs order appears to be
emerging as the preferred form of protective costs
order.6 Maximum costs orders are specifically provided
for in the Uniform Civil Procedure Rules 2005 (NSW),
the Federal Court Rules 2011 (Cth) and, subject to the
discussion below, the Civil Procedure Act 2010 (Vic).
A significant development in the area of maximum
costs orders is the decision of the NSW Court of Appeal
in Delta Electricity v Blue Mountains Conservation
Society Inc.7 The decision is significant because it
represents the first time an Australian intermediate
appellate court has expressly considered the principles
applicable to the making of maximum costs orders.
In Delta Electricity, the Blue Mountains Conservation Society Inc (BMCS) commenced proceeding alleging that Delta Electricity, the operator of the Wallerawang
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Power Station, had polluted a nearby river. As part of its
initial application, BMCS sought a maximum costs
order under r 42.4 of the Uniform Civil Procedure
Rules 2005 (NSW), capping its potential costs liability
at $20,000. Not surprisingly, Delta opposed this application, arguing that it would incur somewhere in the
region of $250,000 in costs defending the application.
At first instance, Pain J granted BMCS’s application.8
Delta then appealed to the Court of Appeal, which, by
majority, dismissed the appeal. In doing so, it made a
number of important observations about how public
interest proceedings may be identified and the scope of
the discretion to make public interest costs orders:
• all three of the appellate judges held that it was
open to the court to find that the proceedings were
in the public interest at the early stage at which the
application was made;9
• in relation to the relevant consideration argument,
the majority of the court (Basten and MacFarlane JJA)
held that the trial judge had not erred:
— the majority held that r 4.2 of the Land and
Environment Court Rules 2007 (NSW), which
specifically permitted the court to make a “no
costs” order in public interest proceedings,
operated to qualify any assumption on the part
of an applicant that they might recover their
costs;10 and
— in relation to proportionality, the majority appeared
to accept that there was an element of disproportion between the costs Delta was likely to
incur and the costs that it might recover if
successful, but that the fact of disproportionality was not as significant as Delta contended —
in reaching this conclusion, Basten JA emphasised
that the effectiveness of the “open standing”
provisions of the Protection of the Environment
Operations Act 1997 (NSW) would be “seriously undermined” if no protection was available against large costs orders;11 and
• more broadly, the majority also referred with
approval to the three-stage approach to the identification of public interest costs adopted by Preston
in Caroona Coal Action Group Inc v Coal Mines
Australia Pty Ltd (No 3).12
In addition to the principles set out above, Delta
Electricity is a significant decision because the majority
plainly considered that access to justice was the fundamental rationale underlying the making of protective
costs orders, at least in the environmental arena. The
adoption of this rationale is significant for two reasons:
• it suggests that maximum costs orders may be
appropriate in any proceedings brought under
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open standing provisions — this might include, for
example, judicial review proceedings brought under
s 487 of the Environment Protection and Biodiversity
Conservation Act 1999 (Vic);13 and
• it represents a departure for the more limited
rationale of ensuring proportionality in costs seemingly endorsed in some earlier cases, such as
Hanisch v Strive Pty Ltd.14
Overall, the decision of the Court of Appeal in Delta
Electricity represents a significant step in establishing a
principled jurisprudence in relation to the making of
protective costs orders in public interest litigation and
maximum costs orders in particular.

Maximum costs orders in Victoria?
While maximum costs orders have been a feature of
the NSW and Federal Court rules for some time, recent
amendments to the Civil Procedure Act 2010 (Vic)
(CPA) mean that they may become a part of the legal
landscape in Victoria.
The Civil Procedure Amendment Act 2012 (Vic)
introduced into the CPA Pt 4.5, which came into force on
24 December 2012. As the Explanatory Memorandum
states, Pt 4.5:
… clarifies and strengthens the courts’ discretionary power
to make other costs orders aside from the usual order that
the losing party pay the winning party’s costs. The Bill
provides that the court may make any costs order that it
considers appropriate to further the overarching purpose [of
the Civil Procedure Act].

Section 65C(2)(d) of the CPA provides that a court
may “fix or cap recoverable costs in advance”. While
this section plainly contemplates the making of what is,
literally, a maximum costs orders, it is not clear that
s 65C permits the making of a protective costs order.
The power of the courts to make “other” costs orders is
specifically tied to the furtherance of the overarching
purpose of the CPA, which is “the just, efficient, timely
and cost-effective resolution of the real issues in dispute”.15
This uncertainty is underlined by the submissions of
the Victorian government in Aitken v Victoria.16 Aitken
was an application for leave to appeal against the
decision of the Victorian Civil and Administrative Tribunal in a discrimination matter. The applicant sought a
maximum costs order in the amount of $10,000 for both
the application and the proposed appeal and relied upon
s 65C. The state opposed the making of such an order,
arguing that “the making of a protective costs order
would not facilitate the overarching purposes of the
Civil Procedure Act and it was doubtful whether the
general costs power permitted the making of a protective
costs order”. In making this latter submission, the state
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emphasised the absence of any provision in the court
rules for the making of such a maximum costs order.
Ultimately, the court refused leave to appeal and, on
that basis, held that it was unnecessary to consider the
operation of s 65C. As such, it remains to be seen
precisely how that section will operate and, in particular,
whether it does extend to the making of protective costs
orders.

Costs in environmental proceedings in
Queensland
Two recent developments in Queensland are also
worth noting. The first of these is the passage of the
Sustainable Planning and Other Legislation Amendment
Act (No 2) 2012 (Qld) (SPOLAA). Relevantly, SPOLAA
amends s 457 of the Sustainable Planning Act 2009
(Qld) to remove the presumption that costs will not be
awarded in ordinary proceedings in the Queensland
Planning and Environment Court. Instead, subject to
some limited exceptions, the Planning and Environment
Court will now have an unfettered discretion to make the
costs order it considers appropriate.
While the final form of s 457 is less draconian than
the earlier proposal to implement the “costs follow the
event” rule in the Planning and Environment Court, the
amendment is nonetheless a step backwards in terms of
ensuring access to justice in environmental matters.
Even in the absence of a strict rule that costs follow the
event, the uncertainty associated with discretionary awards
of costs has the potential to deter litigants from bringing
public interest cases.17 By removing the presumption in
s 457, the SPOLAA increases uncertainty for participants in the planning system and, by extension, the risk
of deterring meritorious litigation.
In light of the changes to the Sustainable Planning
Act, the decision of the Land Court in Xstrata Coal
Queensland Pty Ltd v Friends of the Earth — Brisbane
Co-Op Ltd (No 2)18 is worth noting. Like the Planning
and Environment Court under the newly amended s 457,
the Land Court has an unfettered discretion to award
costs under s 34 of the Land Court Act 2000 (Qld).
Xstrata concerned an unsuccessful challenge by Friends
of the Earth — Brisbane Co-op Ltd (FoEBC) to a
decision to grant a mining lease under the Mineral
Resources Act 1989 (Qld) and an environmental authority under the Environment Protection Act 1994 (Qld).
Following the challenge, Xstrata sought costs against
FoEBC. The court declined to make such an order,
finding that the proceedings had been brought in the
public interest and that FoEBC had been exercising
statutory rights to object conferred by both the Mineral
Resources Act and the Environment Protection Act.19
The Xstrata decision is relevant to the position under
the Sustainable Planning Act because the Land Court
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effectively applied the decision of the Full Court of the
Queensland Supreme Court in Wyatt v Albert Shire
Council, which dealt with a costs provision similar to the
new s 457.20 Accordingly, it is clear that the amendments to s 457 do not prevent the making of protective
costs orders in appropriate cases; they simply make it
harder to predict when such orders will be made.

Security for costs in public interest
litigation
The development of protective costs orders has obvious implications for security for costs applications, as
recognised by the Victorian Court of Appeal in the
unreported decision of MyEnvironment Inc v VicForests.21
In that case, MyEnvironment Inc had unsuccessfully
challenged the legality of certain logging conducted by
VicForests. It then sought to appeal that decision.
VicForests sought security for costs in the amount of
$80,000–$100,000.
Although the court ultimately made an order for
security in the amount of $30,000, it appeared to accept
that public interest considerations were relevant to the
power to order security for costs. Justice Nettle, with
whom Buchanan JA agreed, observed that:
… the considerations which inform the grant of security for
costs in proceedings between private self interested litigants are not necessarily or at least as much applicable to
litigation between a bona fide not-for profit public interest
group and a government business enterprise of which the
function is the exploitation of the State’s native forest
resources.

The issue of security for costs was also briefly
canvassed in Delta Electricity. In that case, Pain J had,
consistently with her maximum costs order, ordered
security in the amount of $20,000. In addition to its
appeal against the maximum costs order, Delta sought to
appeal the order for security on the basis that the amount
was insufficient. In a separate judgment, the Court of
Appeal unanimously refused to grant leave to appeal,
noting that it would have undermined the maximum
costs order for security to be fixed at an amount that was
inconsistent with that order.22
Rupert Watters
Victorian Bar
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Opinion piece
Strategic environmental assessment: a solution
to the problems associated with project-based
environmental impact assessment?
Andrew Macintosh AUSTRALIAN NATIONAL UNIVERSITY
The problem with project-based EIA
Traditionally, the dominant form of environmental
impact assessment (EIA) has been “project-based” and
involved the identification, prediction, evaluation and
mitigation of the environmental and other impacts associated with development proposals.1 This form of EIA
was first used in the United States under the National
Environmental Policy Act of 1969 (US), which was
signed into law by President Richard Nixon on 1 January 1970. Since then, it has been deployed in over
100 countries and is arguably now the most widely used
environmental policy instrument in the world.2
Despite its popularity, project-based EIA has faced
persistent criticism from various sources. Business groups
have often claimed that it causes unnecessary delays in
approval processes and they have called for changes to
“cut green tape”. Although receiving less popular attention, many academics and conservationists have also
questioned whether project-based EIA is achieving its
intended aims and/or whether the outcomes could be
achieved at less cost.3
A difficulty associated with debates about the costeffectiveness of EIA is that it has multiple objectives.
These can be placed into four broad groups:
• improving the breadth and depth of the information available to proponents and decision makers,
and ensuring that this information is considered in
government decision-making processes;
• democratising government decision-making processes (ie, promoting participatory, or discursive,
decision making);
• providing a forum for interest group bargaining;
and
• protecting the environment.4
Minimal empirical work has been done on the extent
to which EIA is advancing the first three of these
objectives. However, of the three, information improvement has attracted the most attention. Here, researchers
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have focused on the quality and accuracy of information
contained in environmental impact statements (EISs).
Generally, they have found that a large proportion of
predictions made in EISs are incapable of being tested
against actual outcomes (for example, due to imprecision) and, where they are, a substantial proportion are
inaccurate. For example, in 1987, Paul Culhane examined 29 EISs in the United States, containing 1105
forecasts.5 Of these, Culhane found that less than 25%
were quantified, most were verbal and did not use
recognised units of measurement, only 25% contained
an explicit statement of significance of the impact, and
the likelihood of occurrence was “almost never expressed
as a quantified probability”.6 From the original 1105
predictions, Culhane was able to obtain adequate quantified data on 239. When the accuracy of these was
tested, he found that just under 30% (70 out of 239) were
“unqualifiedly close to their forecasts”.7 Ralf Buckley
did a similar environmental impact audit on Australian
EISs in the late 1980s, where he examined 181 quantified and testable predictions.8 His findings were comparable to Culhane’s. The mean accuracy of predictions
was 44% and, where predictions underestimated impacts,
they were significantly less accurate than forecasts that
overestimated impacts.
The weaknesses in EIS information are most likely
due to the circumstances in which they are prepared.
EISs are typically written by consultants paid by proponents. They are also often prepared on tight budgets and
timeframes, where limited resources are available for
detailed modelling and empirical work. The qualifications and skills of those preparing EISs can also vary
considerably.
Apart from the environmental impact audit literature,
most of the relevant research, particularly in the last
decade, has focused on whether the assessment of
impacts through EIA processes materially affects decision making and improves environmental outcomes
(EIA typically has an assessment phase and a regulatory
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approval phase, and it is the impact of the first of these
on regulatory decision making and project design and
management that has been the subject of most research).9
The findings from these studies have generally been that
the direct influence of EIA on decisions and environmental outcomes is modest. It is common for EIA to
produce small changes in project design and conditions,
but it rarely results in substantially different outcomes
from those that would have occurred in its absence (ie,
if there had merely been a standard regulatory process
that did not require formal EIA).
Although this is a consistent finding from the literature, it comes with caveats. Evaluating the impact of
EIA requires the assessment of the counterfactual: what
would have occurred in the absence of the process? Due
to this, research on the environmental effectiveness of
EIA always involves a degree of subjectivity. The nature
of EIA regimes — the large number of projects involved,
the different contexts in which they operate, and differences in design and practice between jurisdictions —
can also create practical problems for researchers and
hinder the transferability of results. A further challenge
for researchers trying to evaluate the environmental
impact of EIA processes concerns the measurement of
indirect benefits. EIA regimes can generate positive
environmental benefits that extend beyond the projects
that are directly subject to it. For example, the very
presence of an EIA regime can deter projects, leading to
improved environmental outcomes. As these projects
often never arise for regulatory consideration, they can
be almost impossible to identify. Similarly, EIA processes can trigger cultural change within proponent and
regulatory organisations, leading to improvements in
practices and outcomes.10 These benefits are not fully
captured in studies that only look at projects that have
gone through EIA processes.
While noting the limitations of the empirical research
on EIA effectiveness, of at least equal significance is the
fact that there is no compelling causal theory to explain
how it could lead to substantial and sustained improvements in environmental outcomes. The four dominant
casual theories that have been put forward are as
follows:
• Information processing model: This suggests
that, by improving the information available to
decision-makers, EIA improves outcomes (ie, poor
outcomes are simply a result of poor information).
• Institutionalist model: This suggests that EIA
transforms the values and rules that govern institutions, which, in turn, leads to improved environmental outcomes.
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• Deliberative democracy model: This suggests
that EIA provides a forum for deliberative decision making, which promotes ecologically rational
outcomes.
• Interest group bargaining model: This suggests
that EIA provides a forum for interest group
bargaining, which leads to better outcomes.11
None of these theories is overly persuasive. The
information processing model faces the empirical challenge from the environmental impact audit literature (ie,
the information is not overly comprehensive or accurate). It is also based on a naive view of decision-making
processes. Resource allocation and regulatory decisions
are a product of a range of factors, particularly values,
power and incentives. Improved information alone is
unlikely to consistently produce significantly better
outcomes because it does not materially alter these
factors.12 In addition, even if information alone could
shift decision-making preferences, the timing and scope
of project-based EIA impedes its capacity to drive
change. More specifically, project-based EIA tends to
deal with projects in isolation, after strategic policy and
planning decisions have been made. Due to this, its
capacity to improve outcomes is often constrained by
“higher order” policy and planning decisions and it
struggles to adequately deal with the cumulative impacts
of multiple actions and developments.
The institutionalist model sits on firmer theoretical
ground, in that it is conceivable that the exposure of
proponents and regulators to environmental information,
and the requirements that they produce and/or consider
it, could help change institutional values. EIA processes
may also give internal “environmental advocates” an
opportunity to influence those with power within an
organisation. However, this model faces two challenges.
First, there are constraints on the extent to which
organisations, particularly corporations, can absorb environmental sensibilities. Second, if this model is accepted,
it is logical that there should be diminishing marginal
environmental returns from EIA. Initially, EIA may
prompt cultural change, but its capacity to do so is likely
to diminish over time as organisations approach the
limits of their capacity or desire to adjust.
The models that see EIA as a vehicle for promoting
deliberative (ie, discursive or participatory) decision
making and/or interest group bargaining have a certain
theoretical appeal, but they clash with the realities of
EIA practice. It is important to stress here that there is a
need for more empirical work on the extent to which
EIA advances deliberative decision making and interest
group bargaining and whether this, in turn, changes
environmental outcomes. However, the experience of
the author, and anecdotal evidence from practitioners
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and regulators, is that third parties generally have little
substantive influence in EIA processes. Their input is
typically confined to making written (and occasionally
oral) submissions on screening, scoping and/or draft
assessment documentation, and these submissions are
given marginal weight by proponents and regulators. In
a workshop conducted in relation to the Hawke Review
of the Environment Protection and Biodiversity Conservation
Act 1999 (Cth) in August 2009,13 a senior bureaucrat
from the then Commonwealth Department of the Environment, Water, Heritage and the Arts was asked about
the weight given to third-party submissions. His response,
given partially tongue-in-cheek, was that “we shred
them”. While not wanting to attach great weight to his
comment, it reflects a widely held opinion within professional and academic circles. Another notable aspect
of EIA practice is that third parties generally have no
formal access to post-approval processes. This has
become increasingly significant in light of the trend,
both in Australia and elsewhere, for regulators to place
greater emphasis on post-approval requirements and
environmental management systems at the expense of
pre-approval EIA processes (for example, rather than
requiring extensive evaluation of impacts during the
assessment phase, regulators will insist on more stringent monitoring and adjust regulatory conditions in light
of the monitoring results).14
To summarise, what can be said at present about
project-based EIA is that:
• there is a lack of evidence to support the contention that it consistently generates significant improvements in environmental outcomes;
• there is no compelling causal theory to explain
how it could significantly improve environmental
outcomes;
• it does not seem to produce high quality information on impacts, and the benefits of insisting on
improved science are questionable — particularly
when compared to the associated costs;
• it is incapable of adequately dealing with cumulative impacts, and its capacity to improve environmental outcomes is often constrained by “higher
order” policy and planning decisions; and
• it is unclear to what extent EIA advances deliberative decision making and interest group bargaining, but there is plenty of anecdotal evidence
that suggests that these democratic functions of
EIA are often given little weight by regulators and
proponents.

The search for solutions
Discontent with project-based EIA, based on one or
more of the above points, has led to a 20-year search for
ways of improving the cost-effectiveness of EIA. One
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way is to truncate and compress project-based EIA in
order to reduce costs. This could involve greater use of
assessments on referral information or preliminary project
documentation rather than insisting on a full EIS. The
scope of assessments could also be restricted or information requirements could be lessened in all levels of
assessment, in acknowledgment of the practical limits of
the information generally contained in EIA documents.
Similarly, regulators could make greater use of standardised
assessment guidelines, reporting guidelines and regulatory conditions where appropriate. These types of approaches
could simultaneously reduce costs and regulatory uncertainty, while improving the accessibility of EIA to third
parties. Another way of improving the cost-effectiveness
of project-based EIA is to use it more sparingly. For
example, high-level, project-based EIA could be reserved
exclusively for highly contentious proposals, and those
involving novel technologies or practices where assessment information could help regulators devise conditions and other regulatory responses. This could be
coupled with a greater emphasis on post-approval processes, including oversight of the design and implementation of environmental management systems. To varying
degrees, all of these ideas have been, or are being,
incorporated into EIA practice in Australia and elsewhere. The other major trend is towards greater reliance
on strategic environmental assessment (SEA).

Strategic environmental assessment
At its broadest, SEA can be defined simply as the
environmental assessment of policies, plans and programs (PPPs).15 In this form, SEA is effectively the
application of project-based EIA principles to higher
order decision making. The benefit of doing this is that
it can capture the cumulative impacts of multiple actions
and ensure that there is an alignment of objectives at all
levels of government decision making (ie, policy, planning, program and project).
The problem with this broad framing of SEA is that
the concept can become indistinguishable from other
policy and planning processes that have regard to
environmental issues. For example, is strategic land use
planning a form of SEA? Within the literature, there is
no consensus on exactly where the boundaries of SEA
should be drawn.16 However, there is agreement, of
sorts, on the notion that SEA should have the following
elements:17
• There should be a screening process (for determining which PPPs require assessment) that is based
on the magnitude of the threats and ensures that
assessment occurs as early as possible.
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• There should be a scoping process that ensures
that the breadth and depth of the assessment are
commensurate with the environmental threats associated with the PPP.
• The process should identify and consider alternatives (or options).
• The assessment of environmental impacts, and the
viability of alternatives, should be conducted against
publicly adopted criteria or standards.
• There should be an adjustment stage where the
PPP is changed to account for the outcome of the
assessment (ie, steps to avoid, mitigate or offset
impacts).
• Provision should be made for public participation
at multiple points in the process (example, screening, scoping, prediction and draft assessment).
• There should be a reporting stage, where the
outcomes of the assessment are released in written
form to the public.
• Decision making on the acceptability of a PPP
should be based on publicly adopted criteria or
standards.
• There should be post-approval monitoring and
evaluation (ie, reviewing impacts and ensuring
compliance with conditions).
• There should be “tiering”, meaning that there
should be a sequence of linked assessments that
flow through from the policy to the planning, then
to the program, and finally onto the project level.
Beyond these elements, there are sharp differences of
opinion on what constitutes SEA and what it should
contain. Two of the most significant points of divergence
concern the function of SEA and the significance of the
term “strategic”. Many theorists contend that SEA is, or
should be, a tool for promoting sustainable development
— that is, its aims should not be confined to ensuring
that decision makers have better information or that
PPPs are better integrated, but rather it should be
directed towards the improvement of environmental
outcomes.18 The same is now widely said of projectbased EIA — where once its objectives were confined to
information improvement, many theorists and practitioners now see it as a means of protecting the environment. This view of SEA is not universally shared. Some
argue that it is only intended to ensure improved access
to, and consideration of, information, better alignment
and integration of PPPs, and/or greater accountability
and public participation in the formulation and implementation of PPPs.19
Theorists and practitioners also disagree on how
much importance should be placed on the term “strategic” when determining the boundaries of SEA. Bram
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Noble, for example, contends that, in order for an
assessment to be an SEA, it must have an emphasis on
strategy. This requires that it include “the determination
of objectives and means, and the adoption of courses of
action to achieve specified ends”.20 Relevant questions
that might arise within this version of SEA include the
following:
• What are the objectives of a PPP, and are there
more appropriate alternatives?
• What means (ie, what type of PPP) could be
employed to achieve the desired objective?
• What are the likely impacts of the alternatives?
• Which strategy is likely to minimise environmental impacts?
As this list suggests, for Noble, the focus of SEAs is
on strategic alternatives. If an assessment process precludes the strategic element, it is not an SEA. Under this
approach, processes that merely assess the impacts of a
PPP (example, policy impact assessment or programmatic environmental impact assessment) without inquiring into the suitability of the goals and alternative means
of achieving them fall outside the bounds of SEA. Other
theorists, and many practitioners, have a more malleable
approach to where the boundaries of SEA lie, and
generally include policy impact assessments and programmatic environmental impact assessments as a form
of SEA.21 Within Australia, it is even reasonably common to apply the SEA label to what are, in essence, large
project-based EIAs (example, the Commonwealth’s strategic assessment of the Molonglo Valley Plan).
Irrespective of what definition is adopted, the fundamental idea behind SEA is to shift the focus of assessment upstream to higher levels of decision making.22
The supposed environmental benefits of this are that it
ensures that:
• environmental issues, and less environmentally
damaging alternatives, are considered throughout
the decision-making chain; and
• the cumulative impacts of actions taken under
PPPs are appropriately considered and managed.
If conducted effectively, SEAs should also reduce
regulatory uncertainty by aligning the objectives of
PPPs and providing clear signals to proponents about the
acceptability of projects and required environmental
standards. Moreover, improved SEA can reduce the need
for project-based EIA, the costs of undertaking projectbased EIA, and/or the stringency of project-based EIA.
Australia has used strategic assessments for several
decades, even though they have not always been called
SEAs. This history suggests that SEA will be no panacea
for the environmental challenges Australia faces. The
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failings of the Regional Forest Agreement process,
which is arguably the largest and most comprehensive
SEA ever conducted in Australia, clearly demonstrate
this. More recently, Andrew Kelly, Tony Jackson and
Peter Williams reviewed the use of SEA in the NSW
land use planning system and found that it “is in a
quagmire” and that its application has been tokenistic.23
Notwithstanding this, SEA has many advantages over
standard project-based EIA and, if nothing else, greater
reliance on SEA could help reduce the uncertainties,
inconsistencies and delay that plague Australian environmental policy and regulatory regimes.
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A new national Environmental Offsets Policy
Louise Camenzuli and Tim Poisel CORRS CHAMBERS WESTGARTH
In October 2012, the Department of Sustainability,
Environment, Water, Population and Communities
(DSEWPAC) released its new Environment Protection
and Biodiversity Conservation Act 1999 Environmental
Offsets Policy (Policy).1 The Policy places greater
emphasis on direct offsets, which are generally required
to comprise a minimum of 90% of the offset requirements.
The purpose of the Policy is to outline the Australian
government’s approach to the use of environmental
offsets under the Environment Protection and Biodiversity
Conservation Act 1999 (Cth) (EPBC Act). For all future
assessments, the suitability of a proposed offset will be
considered as part of the decision as to whether or not to
approve a proposed action under the EPBC Act.
The Policy is accompanied by the Offsets Assessment
Guide (Guide), which has been developed to give effect
to the requirements of the Policy through the utilisation
of a balance sheet approach. This approach is designed
to estimate impacts and offsets for threatened species
and ecological communities.
The overarching test of the Policy and the Guide is
that suitable offsets must deliver an overall conservation
outcome that improves or maintains the viability of the
matter of national environmental significance (MNES)
affected by the proposed action — that is:
Impact + Offset = Improvement or maintenance of the
MNES

This article outlines the key aspects of the Policy, its
interaction with state policies in respect of offsets, and
the implications of the Policy.

Background
In August 2007, to ensure the consistent, transparent
and equitable use of environmental offsets under the
EPBC Act, the Australian government released the
following documents:
• Use of Environmental Offsets under the Environment Protection and Biodiversity Conservation
Act 1999: Discussion Paper; and
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• Draft Policy Statement: Use of Environmental
Offsets under the Environment Protection and
Biodiversity Conservation Act 1999,
(collectively, the 2007 Policy).2
Under the 2007 Policy, offsets could be used under
the EPBC Act to “maintain or enhance” the health,
diversity and productivity of the environment in appropriate circumstances. To assess the appropriateness of
proposed environmental offsets, eight principles were
identified for the use of such offsets, including:
• offsets should target the MNES impacted and
deliver a real conservation outcome in a timely
manner;
• a flexible approach should be taken to the design
and use of offsets and should include both direct
and indirect offsets;
• offsets should be commensurate with the magnitude of the impacts, and ideally deliver “like-forlike” outcomes within the same general area as the
proposed action; and
• offsets should be enforceable, monitored and audited.
In August 2011, DSEWPAC released the Consultation Draft Environmental Offsets Policy (Draft Policy)
for public comment as part of the Australian government’s national environmental law agenda.3 The Draft
Policy confirmed the Australian government’s commitment to moving to a more strategic approach to environmental assessment and acknowledged the important
role that offsets play in achieving strong environmental outcomes. During the public consultation period,
DSEWPAC received 54 submissions in relation to the
Draft Policy.
Following consideration of these submissions, the
Policy was finalised on 20 September 2012 and replaced
the 2007 Policy. From 2 October 2013, the Policy
applies to:
• project assessments and approvals under Pts 8 and
9 of the EPBC Act; and
• strategic assessments under Pt 10 of the EPBC
Act.
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Aims of the Policy
The five key aims of the Policy are to:
(1) ensure the efficient, effective, timely, transparent,
proportionate, scientifically robust and reasonable
use of offsets under the EPBC Act;
(2) provide proponents, the community and other
stakeholders with greater certainty and guidance
on how offsets are determined and when they may
be considered under the EPBC Act;
(3) deliver improved environmental outcomes by consistent application of the Policy;
(4) outline the appropriate nature and scale of offsets
and how they are determined; and
(5) provide guidance on acceptable delivery mechanisms for offsets.
In addition, the Policy is intended to provide transparency around how the suitability of an offsets proposal
is determined and greater certainty for businesses and
others considering actions that may potentially be subject to an offset requirement.
The Policy notes that the term “environmental offsets” refers to measures that compensate for the residual
adverse impacts of an action on the environment. The
purpose of these offsets is to provide environmental
benefits to counterbalance the impacts of a proposed
action that remain after avoidance and mitigation measures are implemented (termed “residual impacts”).
Offsets will only be required in circumstances where the
residual impacts of a proposed action are “significant”
and will only be appropriate if all reasonable avoidance
and mitigation measures have been considered.4 The
point of the assessment process at which offsets will be
considered is neatly identified in Fig 1 of the Policy, as
reproduced at the end of this article.
Under the EPBC Act, beneficial impacts such as
offsets may not be considered at the referral stage.
Therefore, the Policy will only be considered if the
decision maker determines that a proposed action is
likely to have a significant impact on an MNES (being a
controlled action). Where this determination is made, a
full assessment under Pt 9 of the EPBC Act is undertaken. During the assessment stage, the decision maker
will consider whether offsets are suitable.

Determining the suitability of offsets
Where it has been determined that offsets are appropriate and feasible, DSEWPAC must assess the proposed
offsets against the following overarching principles.
Suitable offsets must:
• deliver an overall conservation outcome that improves
or maintains the viability of the MNES affected by
the proposed action;
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• be built around direct offsets, but may include
other compensatory measures;
• be in proportion to the level of statutory protection
that applies to the MNES;
• be of a size and scale proportionate to the residual
impacts of the proposed action on the MNES;
• effectively account for and manage the risks of the
offset not succeeding;
• be additional to what is already required, determined by law or planning regulations, or agreed to
under other schemes or programs;
• be efficient, effective, timely, transparent, scientifically robust and reasonable; and
• have transparent governance arrangements, including being able to be readily measured, monitored,
audited and enforced.
The government decision maker must:
• be informed by scientifically robust information
and incorporate the precautionary principle in the
absence of scientific certainty; and
• conduct the assessment in a consistent and transparent manner.

Types of offsets
If offsets are appropriate, the proponent, in consultation with DSEWPAC, is responsible for developing an
offset proposal. This proposal should describe the suite
of actions to compensate the residual significant impact
of the proposed action, including the following.

Direct offsets
Direct offsets are those actions that provide a measurable conservation gain by:
• improving existing habitat for the MNES;
• creating new habitat for the MNES;
• reducing threats to the MNES;
• increasing the values of a heritage place; or
• averting the loss of the MNES or its habitat that is
under threat.
A “conservation gain” is a benefit that maintains or
increases the viability of the MNES or reduces any
threats of damage, destruction or extinction of the
MNES.
Generally, a minimum of 90% of the offset requirements must be met through direct offsets, except in
limited
circumstances.
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Further, as a minimum, the tenure of the offset should
be secured for the same duration as the impact on the
MNES affected by the proposed action. Suitable mechanisms to enable the protection of land that is set aside for
environmental purposes must be built around the principles set out in the Policy,5 which distinguish between
offsets on public lands, private lands, Indigenous-owned
lands and the marine environment.

Other compensatory measures
Other compensatory measures are those actions that
are anticipated to lead to benefits for the MNES, such as
funding research or educational programs, provided that
specified criteria are satisfied.

Advanced offsets
Advanced offsets are actions that deliver an outcome
prior to the impact commencing and/or that may be
used, transferred or sold in the future. If practical, these
offsets are encouraged because they deliver a conservation gain in a shorter time period. As a result, the Guide
places higher value on advanced offsets, which may
reduce the overall offset requirements.

Considerations in the assessment of offsets
Under the Policy, proponents are encouraged to
ensure the following:
• Offsets should align with conservation priorities
for the MNES impacted by the proposed action
and should specifically address the attribute of the
MNES. For example, if the residual impacts of a
proposed action are likely to have a significant
impact on a foraging habitat of an MNES, then the
offset must create, improve, protect and/or manage
foraging habitat. Offsets will not be considered in
circumstances where the offset does not relate to
the MNES impacted by the proposed action.
• Offsets should deliver social, economic and/or
environmental co-benefits — for example, an
offset contributing to an area recognised as important to increasing landscape connectivity, above
and beyond what is required by the MNES.
If the proposal is not considered to be suitable having
regard to the Policy and Guide, DSEWPAC will discuss
the findings with the proponent and allow the proponent
to submit a revised proposal.
Following the assessment of the offset proposal by
DSEWPAC, the decision maker will consider the proposal in deciding whether the proposed action should be
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approved. However, the offset is just one of many
considerations that are weighed at the decision stage
under ss 136–140A of the EPBC Act in determining the
overall acceptability of the proposed action. It is worth
noting that the Policy makes it clear that proposed
actions with unacceptable impacts will not be approved
because of offset requirements.
In circumstances where the proposed action is approved,
the offset requirements are included as a condition of
approval under s 134 of the EPBC Act. To ensure that
conditions of approval are implemented, DSEWPAC has
an active monitoring and audit program, and breaches of
such conditions may result in significant penalties.6 In
addition, under Pt 14 of the EPBC Act, it is possible for
the Minister for the Environment to enter into a conservation agreement with a third party for the conservation
of the MNES to ensure that the offset is protected.

Risks posed by the Policy
The Policy identifies two levels of risk associated
with the use of offsets:
• that the impact on the MNES will be too great and
an offset will not be able to compensate the impact
— this risk should be addressed through the
assessment process; and
• whether the individual offsets are likely to be
successful in compensating for the residual impacts
of the proposed action over a period of time —
this risk should be considered and addressed in the
decision stage.
The Australian government has also attempted to
reduce these risks by:
• placing the focus of offset proposals on direct
offsets, which are seen as having a lower risk than
other compensatory measures and as being more
likely to result in a conservation gain;
• incorporating the precautionary principle in determining whether offsets are suitable and adequately
compensate for the residual impacts of the proposed action; and
• committing to undertaking a technical review of
the Policy and Guide after the first year of operation and every five years thereafter.
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Interaction with state and territory
environmental and biodiversity offset
policies
A number of states and territories have implemented
their own mechanisms for the use of environmental or
biodiversity offsets. Due to the fact that the Policy
focuses on protecting the MNES, it does not derogate
from the existing offset requirements of a state or
territory. Consequently, proponents may now be faced
with the requirement to provide offsets under state or
territory laws and the EPBC Act for the same proposed
action.
To address this issue, the Policy acknowledges that a
state or territory offset will count towards an offset under
the EPBC Act if the offset suitably compensates the
residual impact to the MNES affected by the proposed
action.
To maximise the opportunity to align the impact
assessment processes of the state or territory and the
Commonwealth, as well as the assessment of offset
requirements, proponents should make referrals to
DSEWPAC under the EPBC Act and the responsible
state or territory authority as early as practicable. By so
doing, proponents will have the best opportunity to
develop an offsets proposal that adequately compensates
for the residual impacts on the MNES and that counts
towards, or potentially removes the requirement for, the
provision of offsets under state or territory laws.

Implications
Although avoidance and mitigation measures remain
the primary strategies for managing the potential significant impacts of a proposed action, the Policy allows
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proponents of actions likely to have significant residual
impacts to reduce such impacts though the development
of a suitable offsets proposal. Any such proposal will
then be considered by the decision maker in determining
whether to approve the proposed action. Importantly,
offsets can only be proposed at the assessment stage and
not at the referral stage and do not apply to any action
the Minister has decided is not a “controlled action”
under the EPBC Act.
To ensure that offset requirements under state or
territory laws and the EPBC Act are aligned, proponents
will need to ensure that early referrals are made to
DSEWPAC and the responsible state or territory authority, and that dialogue is open early with DSEWPAC in
relation to the suitability of an offsets proposal. If such
steps are not taken, proponents may be faced with the
prospect of the cost and delay associated with adopting
and implementing two sets of offset requirements for a
single project.
Finally, different considerations will apply to the
assessment of the suitability of proposed offset mechanisms, depending on the nature of the lands to which the
proposed action relates (example, public lands, private
lands, Indigenous-owned land, the marine environment,
and so on). For example, offsets on Indigenous-owned
lands should include a commitment from traditional
owners to accept and manage the offset, and offsets in
the marine environment should be developed in consultation with governing jurisdiction(s). Accordingly, it is
necessary to carefully consider the Policy in proposing
any offsets to avoid the delays associated with a determination that a proposed offset is not suitable.
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Footnotes
1.
2.
3.
4.

Available at www.environment.gov.au.
Above, n 1.
Above, n 1.
For the definition of “significant”, see DSEWPAC, Significant
Impact Guidelines 1.1 — Matters of National Environmental
Significance, available at www.environment.gov.au.
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5.

See box 3 (at p 19) of the Policy.

6.

See DSEWPAC, EPBC Act Compliance and Enforcement
Policy, available at www.environment.gov.au.
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Environmental offsets: a reform of the Western
Australian approach
Craig Wallace and Tom Mouritz LAVAN LEGAL
The Western Australian Environmental Offsets Policy
(WA Offsets Policy) was released on 27 September 2011
and was described by the Environment Minister at the
time, Bill Marmion, as “a cross-government initiative”
forming part of the state government’s attempt to reform
and improve the environmental approvals process under
the Environment Protection Act 1986 (WA) (EP Act).1
Prior to the introduction of the WA Offsets Policy,
environmental offsets had been informally and inconsistently incorporated into the assessment of environmental
impact and approvals under the EP Act. The aim of the
WA Offsets Policy is to consolidate that approach. It will
be supported by the preparation of assessment guidelines and the development of a publicly accessible
offsets register.
The purpose of this article is to examine the WA
Offsets Policy and comment upon the manner in which
it is to be implemented, including the interaction between
the WA Offsets Policy and its federal counterpart.

Environmental offsets
The WA Offsets Policy describes environmental offsets as:
An offsite action or actions to address significant residual
environmental impacts of a development or activity.2

The key function of environmental offsets, also
referred to as biodiversity offsets, is to compensate for
losses of biodiversity or environmental value at the site
of environmental impact through the creation of ecologically equivalent gains or “credits”. Simply put, the goal
of an environmental offsets program is to achieve “no
net loss” or a net environmental gain as a consequence
of a development or activity.3
The history of the application of environmental
offsets extends back several decades.4 Research performed by Ecosystem Marketplace in 2011 suggests that
45 “compensatory mitigation programmes” exist around
the world. Within Australia, there are unconnected
state-level offset programs in most jurisdictions — as
well as the Commonwealth Environmental Offsets Policy
(Commonwealth Offsets Policy), which applies under
the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act).5
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Each of those programs will operate in a manner
appropriate for its jurisdiction, and as a consequence no
two will be identical. Fundamentally, however, they are
premised on the same core principle: net environmental
gain.

Features of the WA Offsets Policy
The WA Offsets Policy is no different and explains
that environmental offsets will most often be applied to
proposals subject to environmental impact assessment or
through conditions of permits required for the clearing
of native vegetation under the EP Act.6 Additionally,
within the WA context, relevant offsets may also be
considered in relation to other legislation, including the
Planning and Development Act 2005 (WA) and the
Mining Act 1978 (WA).
As a consequence, no single government agency in
Western Australia will assume sole responsibility for
oversight of the WA Offsets Policy. The policy itself
indicates that “nominated agencies” will have responsibility under the EP Act for monitoring, auditing and
compliance in relation to offset conditions.7 Although it
has yet to do so, it is anticipated that the WA Offsets
Policy will eventually consolidate and replace the policy
advices released in 20068 and 20089 respectively by the
WA Environmental Protection Authority (EPA).10
The WA Offsets Policy proposes the following two
categories of environmental offsets:
• direct offsets: These actions are designed to
provide on-ground improvement, rehabilitation and
conservation of habitat. They include acquisition,
restoration, revegetation and rehabilitation of natural areas outside of a project area; and
• indirect offsets: These actions are aimed at improving scientific or community understanding and
awareness of environmental values that are affected
by a development or activity. They may include
research to improve the management and protection of existing conservation estate or contributions to state government initiatives, policies or
strategic funds.
The guiding principles underpinning the WA Offsets
Policy are that environmental offsets:
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1 will only be considered after avoidance mitigation
options have been pursued;
2 are not appropriate for all projects;
3 will be cost-effective, as well as relevant and
proportionate to the significance of the environmental value being impacted;
4 will be based on sound environmental information
and knowledge;
5 will be applied within a framework of adaptive
management; and
6 will be focused on longer-term strategic outcomes.

the effective implementation of offsets into the future.
Considerations in that regard include:

While it is acknowledged that environmental offsets
will be used as a last resort after due consideration of
avoidance and mitigation measures, this mechanism will
allow offsets to be utilised in a more transparent manner
for the benefit of proponents and regulators alike.
The WA Offsets Policy also proposes the preparation
of Environmental Offset Guidelines to outline the roles
of nominated agencies, assessment and decision-making
processes, and requirements for auditing and monitoring
in due course. Further, the WA Offsets Policy also
envisages the preparation of an Environmental Offsets
Register to provide a public record of all offset arrangements in Western Australia in a centralised system. Both
of these documents have now been prepared in draft
form and are currently in the course of assessment
following public consultation.

The WA Offsets Policy proposed the creation of an
Environmental Offsets Register (Register) to provide a
public record of all offset agreements in Western Australia in a centralised form. The policy sets out the aims
of that Register as being to:

Draft Environmental Assessment Guideline
for Environmental Offsets

The information proposed to be recorded in the
Register will include:

The Draft Environmental Assessment Guideline for
Environmental Offsets dated October 2012 (Draft Guideline) has been prepared by the EPA. The Draft Guideline
was released for public consultation, expiring on 21 December 2012. The EPA is currently reviewing those comments and it is anticipated that the Draft Guideline will
be finalised and released later in 2013. Until that occurs,
the earlier EPA policy advices11 still apply.
The objective of the Draft Guideline is to outline the
EPA’s expectations for environmental offsets related to
development proposals subject to assessment under
Pt IV of the EP Act. The Draft Guideline states the EPA’s
overarching objective related to environmental offsets
as:
To counterbalance any significant residual environmental
impact and risks through the application of offset.12

The scope of the Draft Guideline is intended to
outline the principles that underpin the requirement for
offsets and to help proponents identify when those
offsets may be required and how to design them.
The Draft Guideline aims to assist proponents in
putting together an assessment package and advises on
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• the assessment of significance in order to determine whether or not the proposal needs an offset;
• what an appropriate offset is;
• what detail should be included in the environmental review document;
• who should be consulted regarding the offset; and
• overlap with the Commonwealth Offsets Policy.

Draft Environmental Offsets Register

• facilitate transparency and accountability of offsets;
• provide a single-cost government record for environmental offsets;
• monitor offset implementation and outcome;
• improve auditing and quality control of offsets;
and
• provide for efficient retrieval of offset information
in flexible ways to meet government, industry and
community needs.

•
•
•
•
•

the spatial location of the offset;
the type of offset and values being offset;
the compensatory value of the offset;
the timelines for implementation; and
the agency that is responsible for monitoring the
environmental offset.

At the time of writing, the scope and planning of the
Register have been finalised, with the design and build
of the Register believed to be underway. It is anticipated
that the project will be finalised and implemented in
July 2013.13

Overlap with the Commonwealth Offsets
Policy
While many environmental issues will remain exclusively within state jurisdiction, there is undoubtedly
significant potential for overlap between the Commonwealth and WA policies.
The Commonwealth Offsets Policy, released in October 2012, applies to “matters of national environmental
significance” (MNES) protected under the EPBC Act.14
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Commonwealth offset requirements may either be complementary or additional to WA government offsets for the
same proposal. This will occur because both governments have different responsibilities in relation to the
environment. Sometimes these overlap and sometimes
they are distinct. As an example, some conservationsignificant species are important for both the state and
the Commonwealth, while others may only be considered significant within a particular state.
The Draft Guideline recommends that a proponent
refer proposals to the Commonwealth government as
early as possible to provide the best opportunity for
complementary offset principles. It indicates that in
assessing proposals under the EP Act, it will endeavour
to rely on offset packages to meet the requirements of
both policies as far as possible.
The potential for overlap will be significantly minimised
where a proposal is able to be assessed in accordance
with the bilateral agreement relating to environmental
impact assessment made between WA and the Commonwealth under s 45 of the EPBC Act. Relevantly, the
current iteration of the bilateral agreement is limited to
the forms of assessment accredited by the Commonwealth (including Public Environmental Review) and
will not apply in every circumstance.
From this perspective, a particularly challenging
issue arises from the manner in which proposed development is assessed by the respective regimes. While
assessment of environmental impacts under WA legislation can commence early in the structure planning15 or
rezoning phase (requiring a scheme amendment)16 common for large development projects, it may not be
possible to refer at the same time under the Commonwealth regime because these processes are not contemplated within the definition of “action” under s 523 of
the EPBC Act.17

Comment
With the introduction in recent years of these broad
state and national offset policies and the interaction with
accompanying sophisticated approvals processes, it is
interesting to consider the idea that the concept of
“offsetting” has in fact been applied throughout Australian cities in a town planning context for some time. The
experience in Western Australia reflects that also noted
by Sarah Persijn in Queensland, where offsetting of new
towns and suburbs has traditionally been “achieved by
the government designating particular areas as national
park or some other type of publicly-owned land”.18
As an example, in metropolitan Western Australia
this principle is expressed through State Planning Policy 2.8
— Bushland Policy for the Perth Metropolitan Region
(Bush Forever), which seeks to “protect and manage
significant bushland … through a range of implementa-
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tion mechanisms”.19 In practice, the Bush Forever policy
has set a bushland retention target of 30% for new urban
and industrial development.20
It remains to be seen if these offsets, required for the
rezoning of large tracts of land in metropolitan Perth for
the purpose of urban development, will be acknowledged in the assessment of development proposals
(under the EP Act or the EPBC Act), or included in the
Register for that matter.
It has been the case historically that, despite the
introduction of the EPA’s initial policy advice on offsets
in 2006 and an overall endorsement of the principle of
offsets by the development industry, underlying concerns remain about their effectiveness over time and
regarding their implementation.21
The Commonwealth Offsets Policy is complemented
by an Offsets Assessment Guide, which includes tools
such as an MNES assessment box, an impact calculator
and an offset calculator. While there is some criticism
that such quantitative assessment tools lack sufficient
detail and rigour and provide only indicative information in their current developmental stage, on balance,
proponents appear to welcome this as a step towards
providing some level of clarity and certainty in relation
to anticipated offsets for projects. Within the WA development industry, some similar guidance to accompany
the WA Offsets Policy would be helpful.
As we see it, the Register will address concerns about
accountability and duplication of offsets required by
different state agencies. Whether or not the Register, in
conjunction with the WA Offsets Policy and the Draft
Guideline, will address the historical concerns, remains
to be seen. Nevertheless, from the perspective of practitioners in the development industry, the recent reforms
to the assessment of offsets represent a huge step
forward.
Craig Wallace
Partner
Lavan Legal
Tom Mouritz
Solicitor
Lavan Legal
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Groundwater, rivers and ecosystems:
comparative insights into law and policy for
making the links
Rebecca L Nelson STANFORD UNIVERSITY and UNITED STATES STUDIES CENTRE, UNVERSITY
OF SYDNEY
Amid the raging debates about environmental water
during the Millennium Drought, and the prelude to new
management arrangements for the Murray-Darling Basin
(MDB), a general silence fell on the subject of groundwater — eloquently communicating its perceived irrelevance to these debates. Yet groundwater can, and often
does, feed rivers,1 lakes, wetlands, springs, floodplains,
estuaries, aquifer-dwelling fauna and even terrestrial
vegetation (all groundwater-dependent ecosystems, or
GDEs).2 Some GDEs are iconic — take river red gums
along the Murray, millennia-old mound springs in the
Great Artesian Basin, and Coorong wetlands3 — others
are less well known, but can support astounding biodiversity.4
Pumping groundwater can “pull” water away from
connected rivers, and inadvertently damage or destroy
GDEs (adverse pumping impacts). As groundwater demand
increases, and coal-seam gas and shale gas industries
increase the incidental extraction of groundwater,5 laws
and policies need to recognise the potential for these
adverse pumping impacts. While they should not needlessly discourage groundwater use (indeed, sometimes
using groundwater is environmentally preferable to
using surface water), they must be alert to threats to
hard-fought environmental flows and valuable GDEs —
not to mention consumptive surface water entitlements.
This article briefly reviews the state of Australian
water law and policy mechanisms for preventing and
remedying adverse pumping impacts (linking mechanisms), with a focus on groundwater-dependent surface
waters and their associated ecosystems. Using legal
analysis and interviews with water agency staff across
22 states in Australia and the western United States
(US), it investigates key gaps and challenges that affect
these mechanisms and their implementation, and suggests ways to overcome those challenges based on
experiences across these states. These regions have
much in common: water scarcity, over-allocation, generally similar legal systems, levels of development, and
acknowledgement of the ecological value of water.
However, groundwater demand is higher in the western
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US, adverse pumping impacts have manifested themselves earlier and more severely, and underlying state
water allocation laws are more numerous and varied.6
The similarities are sufficient to make law and policy
experiences mutually relevant, but different enough to
produce a “living laboratory” of useful approaches to
similar problems.

Approaches to protecting rivers and
ecosystems from groundwater pumping
Focus on the level of an individual groundwater entitlement
Rather than the water planning focus of very useful
previous work,7 this article focuses at the level of
individual water entitlements or other statutory rights to
extract groundwater, while acknowledging the influence
and value of water plans and other higher-level arrangements relating to monitoring and water accounting.
There are four reasons for this alternative focus. First, an
individual bore can have very localised pumping impacts
on river reaches (particularly pools in unregulated river
systems) and other GDEs. Accordingly, it is important to
consider decision-making tools at that local level, in
light of specific local conditions (which may not appear
distinctly at the water plan level) and a specific predicted
impact. Second, this emphasis uncovers statutory linking mechanisms not previously discussed in the literature, and largely overlooked by national-level policy
work, which has focused on plans.8 Third, water plans
typically only take effect “on the ground” through
constraints or considerations that they apply to licensing
processes, alongside other statutory provisions.9 Fourth,
significant areas of Australia, in which groundwater use
is less intensive, lack water plans (or water plans that
cover groundwater), although extraction there can have
significant localised adverse impacts managed through
licences or other arrangements.10
Picture law and policy mechanisms for controlling
adverse pumping impacts as being grouped into two
toolboxes. Tools in the preventive toolbox can apply
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before pumping itself commences, when an agency
receives the application and considers its predicted
impacts against acceptable thresholds of impact. Tools
in the remedial toolbox can apply after pumping commences, when an agency can deal with any unacceptable
impacts that have manifested in practice, and that were
unanticipated earlier or were permitted before the introduction of a preventive licensing policy. A single jurisdiction may use multiple tools in these toolboxes, and
most do.
Each toolbox has compartments structured by the
method used to set a threshold of acceptable impact:
regulatory (mandatory), economic or voluntary. These
distinctions, along with comparisons with the western
US, serve to expose gaps in these toolboxes and potential for future development.

The preventive toolbox
Regulatory mechanisms for preventing unacceptable
impacts involve using water plans or statutory provisions to set either numerical or principle-based thresholds, beyond which groundwater pumping will not be
permitted.
Simple numerical thresholds are one option. They
can:
• prohibit or restrict new groundwater uses or bore
permits:
— completely, or for most types of uses, within a
water plan area, based on impacts on rivers;11
— within a set distance of a stream or other GDE
(for example, a spring);12 or
— above a certain prospective total volume of
groundwater extraction (cap), which is set considering adverse pumping impacts — for example,
reserving a proportion of recharge for environmental purposes;13 or
• much more rarely, apply a cap or allocate water to
surface water and groundwater users in a joint or
linked way.14
Once they are set, simple thresholds are easy to
administer: an agency simply compares a pumping
application to a cap figure, or a geographical “nogo zone”, to determine whether the pumping may
proceed. However, they are relatively imprecise. A
large-scale cap can translate into very different levels of
impact at a point, depending on the location of bores,
particularly in heterogeneous hydrogeological environments. In addition, a simple “no-go zone” that does not
follow hydrogeological conditions can allow bores just
outside its boundary, which have much the same effect
as bores just inside its boundary.15
More complex numerical thresholds, which are rare
in Australia, set impacts more precisely by requiring a
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modelled calculation of the pumping impacts of an
individual groundwater licence application. The tradeoff is that they are more expensive and time-consuming
to administer, and raise questions about the accuracy of
the technical models used to predict impacts. An example
is refusing a new licence that would result in exceeding
a maximum allowable decrease in water table level, or
pressure, at a set distance from a river or spring.16 A
related, but less onerous, approach is to set thresholds
that require calculating individual pumping impacts
using average local values of hydrogeological parameters.17 Western US states commonly use complex
thresholds, typically requiring an agency to refuse an
application for a well that would draw more than a
certain proportion of its water from a river within a
certain period of time.
Numerical thresholds in Australia tend to allow
comparatively large adverse pumping impacts. New
South Wales (NSW) has banned new groundwater licences
in certain areas where 70% of the water pumped from
bores is drawn from connected surface waters within a
single irrigation season (a “70% in 9 months policy”).18
In formulating sustainable diversion limits for the MDB,
the MDB Authority used a “50% in 50 years policy” as
a key threshold of risk related to setting groundwater
extraction caps.19
By contrast, numerical thresholds in western US
states are much stricter in areas with fully allocated
surface water, even in areas that would be considered to
have low connectivity between surface water and groundwater in Australia.20 Colorado adopts a 0.1% in 100
years policy; Washington and Montana prohibit groundwater pumping having any impact over the long term.21
Groundwater offset programs — conceptually similar to
carbon or habitat offsets — make these thresholds
politically possible. Pumping above these levels of
impact is not banned outright; rather, a groundwater
permit applicant can offset adverse pumping impacts to
ensure that there is no net exceedance of the threshold.
Methods of offsetting include replacing the water that
the bore would capture from the river, by buying and
retiring, or leasing and not using, a surface water right or
groundwater right that affects the same river;22 using
replacement water from another source;23 or, sometimes,
paying financial compensation24 or undertaking environmental projects to benefit the affected areas.25
Rather than being quantified, principle-based thresholds are expressed as:
• qualitative standards — for example, requiring
that granting a licence be in “the public interest”;26
or
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• a set of specific environmental issues to be considered — for example, the effects of extracting
water on ecosystems27 and the integrity of watercourses, lakes, springs or aquifers;28 ecological
sustainability;29 and similar matters.30
In practice, agencies frequently seem unable to specify
exactly how they consider these standards and issues,
though they appreciate the flexibility that they offer. In
addition, courts view the requirements as very broad31
and are unlikely to offer particularly specific guidance.
Policy guidelines setting out detailed deliberative criteria that clearly correspond to these statutory licensing
provisions seem very rare. The resulting high degree of
discretion afforded to decision makers considering principlebased thresholds means that they are unlikely to be used
consistently or systematically to protect rivers or other
GDEs. Sometimes these thresholds are assumed to be
satisfied if the applicable water plan has not identified
the potential for adverse impacts, or the pumping comes
within an applicable cap, and no public protest ensues,32
even though caps, for example, are not necessarily set
with regard to the same kinds of statutory considerations
as apply to the grant of individual licences.33 One
solution is to set out explicit locally tailored criteria that
define principle-based standards, like the public interest,
using water plans (as has occurred in New Mexico and
Idaho),34 regulations that are triggered if public comment raises the issue (as in Oregon),35 or formal
implementation guidelines.
The economic and voluntary compartments of the
Australian preventive toolbox are almost empty. Some
statutes explicitly allow for economic approaches,36
which could regulate effects on GDEs by, for example,
charging a pumping fee to constrain groundwater pumping to acceptable levels. These provisions are rarely used
for this purpose in practice.37 Voluntary tools are theoretically possible — for example, to allow groundwater
users to purchase voluntary groundwater offsets before
pumping commences, mirroring voluntary carbon offsets and voluntary surface water offsets that have emerged
in the Pacific Northwest.38 These types of formal arrangements to control groundwater pumping impacts have
appeared in practice in neither Australia nor the western
US in relation to groundwater.

The remedial toolbox
After pumping begins, and when it becomes obvious
that groundwater pumping impacts have become unacceptable, the remedial phase commences. Policy statements about entrenched overallocation suggest that remedial
tools are more necessary than one might hope.
The regulatory compartment of the remedial toolbox
bristles with possibility, but is rarely used. A water
minister often has wide discretion to curtail pumping to
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protect ecosystems.39 This rarely occurs in practice,
however, other than in fairly uncontroversial or emergency situations — for example, where there has been
illegal overuse, or dramatic increases in salinity caused
by pumping.40 Water plans can, and sometimes do,
reduce groundwater entitlements41 or allocations.42 Bitter experience and ongoing litigation over cutting groundwater entitlements suggest the political wisdom of
reducing groundwater allocations, which is perceived as
less threatening.43 Buying back water entitlements or
offering “structural adjustment” payments often soothes
the sting of regulatory reductions.
Economically determined thresholds of impact are
almost unknown. However, one could imagine at least
two possibilities that would serve as both preventive and
remedial tools. A simple approach could impose fees in
areas where GDEs are more “valuable” than average. A
more complex approach could impose locationdependent pumping fees that reflect the monetised
adverse impacts of groundwater pumping. One approach
to valuing these impacts would be to use ecosystem
services, which has assisted setting surface water diversion limits in the MDB.44 Either would encourage
groundwater pumpers to locate — or relocate — to areas
in which pumping is cheaper and has fewer adverse
impacts. Though this would doubtless strike challenges
in reflecting environmental costs that vary (probably
non-linearly) in time and space,45 the underlying concepts are very similar to voluntary trading zone tools,
discussed below, and recent NSW policy that requires a
large-scale project involving “aquifer interference” to
provide a security deposit that reflects “the level of risk
to the aquifer or its dependent ecosystems from the
proposed activity”.46
Voluntary tools (as defined here, which neither rely
on mandatory thresholds of acceptable impact nor compel a groundwater pumper to act in a particular way) are
rare. Existing voluntary tools include one-way water
trading rules, which ensure that groundwater entitlements may only be transferred out of a sensitive area, or
away from a river-side zone, or from one water source to
another, such that adverse pumping impacts diminish
over time;47 and engineering solutions — for example,
pumping water into high-value wetlands, caves or river
pools affected by groundwater use.48 Individuals may
also elect to reduce their groundwater pumping voluntarily, on a more informal basis.
In summary, then, Australia’s preventive toolbox
favours imprecise, relatively high-threshold, macroscale protections that are easy to administer; and little
else is widely used in practice. Our remedial toolbox
contains regulatory tools that are used even more rarely,
and are politically and (in practice) financially burdensome for governments.
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Implementation challenges and potential
solutions
Many cross-cutting challenges face laws and policies
for controlling adverse groundwater pumping impacts,
regardless of the particular tool used.
Groundwater information and burdens of proof:
The general paucity of information on the streamconnectedness of aquifers and other information required
to predict adverse pumping impacts49 poses a profound
challenge to decision makers. They can respond by
taking one or more of the following actions, most of
which are emerging slowly in Australia, but are more
common in the western US:50
• assume that groundwater and surface water are
connected, in the absence of evidence to the
contrary, at least in high-risk areas — a recommended approach that has largely not been adopted
in practice in Australia, though various statutory
and policy options are available to do this;51
• require applicants to prove that they will have
minimal impacts,52 which would require some
agencies to confront sensitivities about requiring
applicants to undertake potentially expensive investigations;53
• grant a licence, conditional on the holder collecting additional data during an initial pumping
term;54 and/or
• invest in studying groundwater-surface water interaction55 in a pragmatic way by systematically
prioritising investigations based on groundwater
demand, the ecological value of groundwater, and
hydrological complexity.56
Prioritising protections: There is often little existing
scientific knowledge about the locations or water needs
of GDEs, and determining their water requirements is an
emerging and time-consuming science.57 A slew of new
scientific tools and maps, released after a period of
substantial government investment into GDE research,
will help identify GDEs,58 but prioritising them for
protection is an ongoing challenge. A number of bases
for prioritising GDEs have emerged:
• community values, usually in conjunction with
another basis;59
• advice from special-purpose technical committees60 or regional natural resources agencies;61
• pre-existing lists of valuable species or ecosystems — for example, endangered species or Ramsar
wetlands, or GDEs within protected areas;62
• basic threat assessment (such as the surrounding
level of consumptive demand for groundwater); or
• sophisticated multi-criteria or multiple-input risk
assessment.63
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Impacts distributed in time: Long time lags can
separate pumping groundwater and impacting streamflow
or other GDEs — both because groundwater often
moves slowly, and because ecosystems take time to
respond to reduced water availability.64 Australian laws
and policies are frequently silent on the time horizons
within which impacts must be felt to be considered
material. Commonly adopted short-term views65 can
inadvertently “lock in” cumulatively significant future
impacts that are considered too distant (or too politically
difficult) to worry about. One groundwater expert has
suggested that in the MDB, groundwater pumping that
commenced in 1993 will deplete streamflow by at least
711 GL/yr by 2050.66 By comparison, this is over a
quarter of the volume of water required to be recovered
for the environment under the MDB plan. Failing to
consider a long enough time horizon could also mean
investing in expensive remedial measures that could
prove futile in changed future climatic conditions — a
current policy issue in Western Australia’s drying climate.67
Cumulative impacts of licence-exempt groundwater uses: Groundwater uses that do not require a licence
— typically domestic or stock bores, and sometimes
wells68 used by extractive industries, such as unconventional gas69 — fall outside the scope of many of the tools
discussed here, which generally operate only on licensed
uses. Several solutions to controlling their individually
small, but sometimes cumulatively significant, impacts
present themselves. Many are very recent:70
• provide for special regulatory controls that apply
to licence-exempt uses — for example, plan provisions, ministerial orders, or conditions on the
siting of bores,71 or monitoring and mitigation
requirements for coal-seam gas activities;72
• apply a cap73 or other threshold74 to all licensable
and licence-exempt extraction; or
• remove licence exemptions in areas of intensive
groundwater use;75 or require a special licence for
incidental extraction.76
Involving third parties: Water planning processes
generally provide for community comment and participation on committees formulating management plans,
and some water licensing processes (arguably not enough)
also provide for public comment.77 Western US states
almost universally require public comment processes in
licensing.78 Third-party input is particularly valuable in
the context of adverse pumping impacts because many
GDEs are highly localised and are therefore unlikely to
be described in water plans, and scientific data about
them are often scarce. However, gaining meaningful
third-party input in this context is a significant challenge: public awareness is low; time lags obscure
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connections between groundwater pumping and environmental change; Australian environmental nongovernment organisations (NGOs) are not generally
highly engaged with groundwater matters; and environmental water holders and managers seem generally
unengaged with groundwater licensing decision makers.
On the other hand, new accessible tools such as the
Australian National GDE Atlas79 could help inform
agencies and the public about the presence of GDEs near
proposed or existing bores. In addition, endangered
species issues, which have driven strong concerns for
certain GDEs in the western US,80 are emerging in
Australia,81 building on older movements to protect
wilderness caves.82

5. Encourage community and NGO involvement in
groundwater licensing and planning by emphasising places, benefits and species that people can
relate to — for example, use the freely available
National GDE Atlas, ecosystem services concepts,
and connections between groundwater and endangered species to raise awareness.
6. Consider developing economic tools using existing powers to impose environment-related pumping fees,85 and national policy support.86
7. Invest in methods and policies for prioritising the
protection of GDEs. They are vital to systematically implementing all of the tools discussed here.
Consider imposing a burden of proof on groundwater applicants to demonstrate that pumping will
not result in unacceptable adverse impacts in
high-priority areas.

Opportunities for Australia
Australian jurisdictions can improve both the range
of mechanisms available to control the adverse impacts
of pumping groundwater on rivers and other GDEs, and
the implementation of existing mechanisms. With an eye
to current economic concerns, and water reform fatigue,
the most pragmatic way to pursue these improvements is
by working within existing law and policy structures, as
far as possible. Based on the analysis above, I offer the
following seven recommendations for water agencies
and stakeholders:
1. Re-emphasise the importance of licence-level considerations, in addition to water plan-level mechanisms (such as caps), in controlling adverse pumping
impacts. The former can be more tailored to the
local situation than the latter.
2. Consider lowering numerical thresholds of pumping impacts deemed to be worth preventing, using
a long (or at least explicit) time horizon, and
encompassing all groundwater use, whether licensable or not. Focusing on prevention accords
with Australia’s forward-looking planning philosophy, and will avoid locking in undesirable future
impacts that are politically and financially difficult
to remedy.
3. Consider developing formal groundwater offset
programs, building on western US experience and
existing mentions in Australian groundwater policy,83
and current ad hoc and emerging use of them in
various groundwater contexts.84 Offset programs
can reduce the political risks of more robustly
protecting surface waters in fully allocated catchments, particularly in the context of large, economically significant extractive projects.
4. Increase the effectiveness of flexible, principlebased thresholds (such as the “public interest” test,
and statutory environmental considerations) by
detailing locally specific, compulsory deliberative
criteria in water plans or formal implementation
guidelines.
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Together, these measures would help to enhance the
Australian toolbox of mechanisms for preventing and
remedying the adverse impacts of pumping groundwater
on rivers and other GDEs, and increase the effectiveness
of our existing tools.
Rebecca Nelson
Program Leader, Comparative Groundwater Law & Policy
Program
and JSD candidate
Stanford University and United States Studies Centre at the
University of Sydney
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Exemptions from cease-to-pump rules in the
Hunter coal field: mines 1, aquifers 0
Emma Carmody EDO NSW
The Hunter coal field is the largest of five major coal
fields in New South Wales.1 It is home to 20 of the
largest coal mines in the world.2 Major mining operators
in the region include BHP Billiton, Xstrata, Rio Tinto,
Yancoal and Peabody Energy. Between them, these five
companies operate 19 open-cut and underground mines.3
These include Ashton Coal Mine,4 Wambo Mine,5
Ravensworth (open-cut), Ravensworth (underground),6
Mount Thorley Warkworth, Hunter Valley Operations,7
and the region’s largest open-cut operation, Mount
Arthur, which produces some 20 million tonnes of coal
per annum.8
These mines are located within a catchment characterised
by a high degree of connectivity between up-river
alluvial aquifers and surface water resources, as well as
numerous groundwater-dependent ecosystems (GDEs).9
By way of background, alluvial aquifers are in most
instances shallower than sedimentary and fractured rock
aquifers and therefore vulnerable to contamination,10
while changes to the quality and quantity of groundwater will have the greatest impact on highly dependent
ecosystems.11
The Hunter Unregulated Alluvial Water Sharing Plan
(Hunter WSP), which covers 39 water sources, is
described in the official background document as including “water sharing rules for the highly connected alluvial aquifers”.12 This document goes on to indicate that
“water sharing rules have been developed to protect
significant groundwater-dependent ecosystems (GDEs)
where they are known to occur in alluvial aquifers”.
These include highly dependent subterranean cave ecosystems rich in biodiversity and highly dependent coastal
wetlands, as well as a number of “potentially dependent”
endangered ecological communities (EECs) located on
alluvial floodplains, which “may be further investigated
during the term of the Plan”.13
Report cards for each water source within the Hunter
WSP also detail their respective “instream value” (based
on biodiversity, threatened species and so on), as well as
risks to those values. Report cards tend to highlight the
impact of extractions on the hydrological functioning of
groundwater and surface water in the catchment. For
example, cards for the Glennies water source and the

australian environment review June 2013

Upper Wollombi Brook water source both indicate that
they are under a “high” level of hydrological stress due
to demand for water exceeding availability during peak
periods.14
Emphasis has been placed on Glennies and Wollombi
Brook due to their proximity to a significant number of
coal mines. These include Ashton Coal Mine, Hunter
Valley Operations, Ravensworth (open-cut and underground), Mount Owen and Mount Thorley Warkworth.
Rules in the Hunter WSP should ideally seek to protect
and restore the hydrological functioning of these and
other highly stressed water sources, as well as maintain
connectivity between alluvial aquifers and surface water.
This necessarily involves imposing rules that regulate
where, when and how much water can be extracted from
aquifers by mining companies.

Amendments to the Hunter WSP —
exemptions for mining companies
On 22 February 2012, the Minister for Primary
Industries exercised her power under s 45(1)(a) of the
Water Management Act 2000 (NSW) (WM Act) and
made an order amending the Hunter WSP (Order),15
which came into effect on 8 March 2013.
While it is beyond the scope of this article to analyse
each amendment, of particular concern are changes to
rules originally intended to protect alluvial aquifers
during periods of low flow. Specifically, all water taken
under an aquifer access licence for the purposes of a
development approved under Pt 3A, Pt 4 (if it is State
Significant Development) or Pt 5.1 of the Environmental
Planning and Assessment Act 1979 (NSW) (EPA Act) is
now exempt from cease-to-pump rules.16 To clarify,
these three parts of the EPA Act cover almost all forms
of mining exploration and production. Consequently, all
large coal mining developments will be permitted to
continue extracting water from alluvial aquifers during
periods of “very low flow”, which necessarily includes
periods of drought.
As previously indicated, it is known that alluvial
aquifers in the Hunter are highly connected to one
another, as well as to rivers and their tributaries. Thus,
interfering with the hydrological functioning of one
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aquifer will in turn impact on other connected water
sources. It will also potentially undermine the health of
GDEs, such as wetlands and caves — both of which
support a range of flora and fauna.
In addition to compromising the environment, these
exemptions introduce a hierarchy among holders of
aquifer access licences. While it is not the intent of this
article to suggest that the exemptions should apply more
broadly (on the contrary, they should be repealed), it is
important to note that they have been made to the
detriment of other users — in particular, irrigators.

Lack of parliamentary and community
scrutiny
The Order included some 121 amendments to what is
a particularly labyrinthine set of rules governing water
use in the Hunter catchment. Despite the scale, complexity, and environmental and social impacts of these
amendments, the Minister was not required under the
WM Act to consult with the community before making
the Order.
Analysis of the Interpretation Act 1987 (NSW) also
revealed that the Minister did not have to table the Order
in Parliament. Specifically, the Interpretation Act only
provides for statutory rules (the definition of which
excludes orders of this nature) to be subject to disallowance.17 Indeed, it appears that WSPs do not satisfy the
definition of a statutory rule, which in turn means that
they are non-disallowable instruments.18
It is clearly undesirable for every piece of delegated
legislation — however minor — to be subject to
disallowance. However, instruments vested with significant regulatory power should be subject to parliamentary oversight and potential disallowance. WSPs fall
squarely within this category insofar as they govern how
water is allocated between users across an entire catchment. Consequently, they are one of the most important
components of natural resource law in New South
Wales.
The aforementioned analysis highlights the need for
reform in this area. Ideally, this would include amendments to the WM Act compelling the Minister to consult
with the community before making orders amending
certain categories of rules in WSPs — in particular,
cease-to-pump rules and rules designed to protect connectivity between water sources. The WM Act should
also be amended to ensure that WSPs meet the definition
of a statutory rule, and are therefore disallowable. This
would be as simple as requiring the Minister to obtain
the Governor’s approval before making a Plan.19

Activation of s 61I of the Water
Management Act
The Order amending the Hunter WSP cannot be
considered in isolation from another significant amendment to the WM Act that came into force one week prior.
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In short, s 61I of the WM Act was activated on 1 March
2013, thereby requiring mining companies to hold water
access licences for all extractions, including incidental
take. Incidental take, which occurs when a mine is
excavated beneath the water table, can result in significant quantities of water being diverted from aquifers.
Prior to the activation of s 61I, incidental take did not
need to be accounted for with an access licence, and so
on paper was “invisible”.
However, as incidental take is continuous, it will be
difficult for mining companies to comply with cease-topump rules. Thus, it is plausible that the aforementioned
amendments to the Hunter WSP were made to protect
mining companies from breaching rules limiting or
prohibiting take during periods of low flow. This being
the case, these amendments essentially cement in law a
special “right” to extract water in all circumstances,
including during periods of drought — as long as the
company is in possession of the requisite licence(s). This
is arguably tantamount to conceding that mining activities that excavate beneath the water table are incapable
— whether licensed or not — of maintaining a sustainable level of take. Put differently, it suggests that mines
in this category are more likely than not to compromise
the hydrological functioning of alluvial aquifers and
interconnected water sources.

Conclusion
Reform is needed to ensure that WSPs are disallowable instruments, and therefore subject to parliamentary
scrutiny. Similarly, orders amending certain rules in
WSPs should be exhibited for public comment. While
both of these recommendations will no doubt meet with
vigorous opposition from certain quarters, they are the
sorts of measures that build community confidence in
law making and political processes.
Developing legislation capable of effectively managing the ongoing impacts of large-scale mining activities
on water resources is considerably more complex. However, for a regulatory framework to have teeth, it must
fulfil two basic requirements. First, it must strive to
implement ecologically sustainable development (ESD).
If we concede that many mines in the Hunter cannot help
but continuously extract water from aquifers, this necessarily involves assessing cumulative impacts of mining and other activities at a catchment level, and
ensuring that overall development does not exceed the
capacity of ecosystems within the catchment.20 Second
(and in order to translate ESD into outcomes), it must be
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based on best-available science, which requires governments to fund specialised research units over the long
term.
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Case note: Secretary, Department of
Sustainability and Environment (Vic)
v Minister for Sustainability, Environment,
Water, Population and Communities (Cth)
Sarah Persijn and Tom Buckley HOPGOODGANIM
In Secretary, Dept of Sustainability and Environment
(Vic) v Minister for Sustainability, Environment, Water,
Population and Communities (Cth),1 the Federal Court
of Australia dismissed an application by the Victorian
Secretary to the Department of Sustainability and Environment (Victorian Secretary) against the refusal by the
Minister for Sustainability, Environment, Water, Population and Communities (Minister) of its proposed
strategic cattle grazing trial in Alpine National Park.
The decision is important as it provides an insight
into the information and matters that can be considered
by the Minister when a referral is made under the
Environment Protection and Biodiversity Conservation
Act 1999 (Cth) (EPBC Act). The decision is also
interesting in the context of the recent debate regarding
the federal government’s proposed devolution of federal
powers for environmental assessments and approvals to
state and territory governments.

Background
In December 2011, the Victorian Secretary made a
referral to the Minister under the EBPC Act for its
proposal to conduct a research trial in Alpine National
Park to determine whether strategic cattle grazing was
an effective tool for fuel and bushfire risk management
(the Referral). The research trial was intended to be
conducted over a period of five years and would involve
400 cattle across six research sites. Alpine National Park
is included in the National Heritage List and therefore
protected under the EPBC Act. In the Victorian Secretary’s view, the proposed action was a controlled action
under the EPBC Act requiring referral to the Minister, as
it was likely to have an impact on the national heritage
values and listed threatened species and communities of
Alpine National Park, both of which are matters of
national environmental significance (NES) under the
EPBC Act.2 The taking of action that will or is likely to
have a significant impact on any of these matters without
approval is prohibited under the EPBC Act.
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In January 2012, the Minister made a decision under
s 74B(1) of the EPBC Act that the proposed action
would have clearly unacceptable impacts on the national
heritage values of Alpine National Park. Relevantly, in
making his decision, the Minister had regard to information and material that was not submitted with the
Referral. The Victorian Secretary subsequently challenged the decision of the Minister by way of judicial
review.

Judgment
The Victorian Secretary raised four grounds of review.
First, it was alleged that in making the decision the
Minister had exceeded his power under the EPBC Act
by considering information that was not provided in the
Referral. A decision made under s 74B(1) of the EPBC
Act is done “on the basis of the information in the
referral”. When making his decision, the Minister had
regard to reports and material that were not submitted
with the Referral. However, and importantly, that material was already within his department’s possession and
knowledge. It was because of this that the Victorian
Secretary failed on this ground.
Justice Kenny noted that nothing in the text of s 74B
of the EPBC Act precluded the Minister from utilising
his own knowledge and his department’s knowledge.
His Honour identified that the fact that the Minister must
make his consideration “on the basis of the information
in the referral” does not mean that the Minister must
accept that information.
If the Minister was not permitted to draw on his own
knowledge and the knowledge of his departmental
officers, it would be difficult to imagine that there could
be any effective scrutiny or assessment of the information in a referral.
Second, it was submitted by the Victorian Secretary
that, in considering the recreational and aesthetic characteristic national heritage values of Alpine National
Park, the Minister had relied on matters that were not
protected under the EPBC Act, and thereby had exceeded
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his power under s 74B(1) of the EPBC Act. The
Victorian Secretary contended that the protection of
these national heritage values was not appropriate to
give effect to Australia’s obligations under Art 8 of the
Biodiversity Convention. In a lengthy discussion, Kenny J
also rejected this argument. When the Minister makes a
decision under s 74B(1) of the EPBC Act, he has to
consider whether it is clear that the action would have
unacceptable impacts on a matter protected by a provision of Pt 3 of the EPBC Act. The matters protected in
Pt 3 of the EPBC Act include, among other things, the
matters of NES. The national heritage values of a
national heritage place are a matter of NES under the
EPBC Act. Justice Kenny held that the Minister was
only required to consider whether it was clear that the
cattle grazing trial would have unacceptable impacts on
the matters protected by Pt 3 of the EPBC Act. Until and
unless an action is taken in contravention of Pt 3 of the
EPBC Act, the Minister did not have to consider whether
prohibiting the cattle grazing trial would be appropriate
to give effect to the Biodiversity Convention obligations.
Third, it was alleged that the Minister breached the
rules of natural justice by failing to give the Victorian
Secretary an opportunity to comment on the material
that the Minister considered, but that was not included in
the Referral. At common law, procedural fairness requires
that a person likely to be affected by a decision is given
an opportunity to comment on adverse information that
is credible, relevant and significant to the decision being
made.3 The Victorian Secretary contended that, even if
the Minister was entitled to consider information that
was not submitted in the Referral, the Victorian Secretary was entitled to an opportunity to comment on that
material.
This argument was also rejected. In the court’s view,
procedural fairness is afforded to anyone aggrieved by a
decision under s 74B(1) of the EPBC Act through the
rights to withdraw the referral and make a new referral,
or to request a reconsideration of the referral under
s 74C(3) of the EPBC Act. If the Victorian Secretary
sought reconsideration of the decision under ss 74C(3)
and 74D of the EPBC Act, he would have an opportunity
to comment on the material and the Minister would be
obliged to give the Victorian Secretary an opportunity to
address any new material that he had not previously had
an opportunity to address.
Finally, the Victorian Secretary also argued that the
Minister, in making his decision under s 74B(1) of the
EPBC Act, should have also separately considered
whether Div 1A of Pt 7 of the EPBC Act should have
applied. Essentially, the Victorian Secretary alleged that
where the Minister considered that it was clear that the
proposed action would have unacceptable impacts, he
then had to separately consider whether Div 1A (deci-
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sion that an action is clearly unacceptable) of Pt 7 of the
EPBC Act applied. The argument is novel and was
rejected by the court. Justice Kenny relevantly pointed
out that if the Minister considers that it is clear that a
proposed action would have unacceptable impacts on a
matter of NES, there is no choice that the Minister can
make other than to decide that Div 1A of Pt 7 of the
EPBC Act applies.
The court ultimately rejected the Victorian Secretary’s application for judicial review.

Practical implications
The decision is important for anyone making a
referral under the EPBC Act, as the information provided in the referral will not be the only information that
the Minister will consider when deciding whether or not
a proposed action will have unacceptable impacts on a
matter of NES. The Minister is able to have regard to his
own knowledge and the knowledge of his departmental
officers, which would include any information, reports
or other materials that are already within the possession
of the department. In this context, it would be difficult to
“hide” or “soften” any publicly available information
that may be damaging to a proposed action that is likely
to have a significant impact on a matter of NES.
The decision also clarifies that the legislative framework in the EPBC Act affords procedural fairness to
those who are aggrieved by a decision under Div 1A of
Pt 7 of the EPBC Act. A person aggrieved by a decision
made under s 74B(1) of the EPBC Act has a right to
withdraw the referral and make a new referral to take a
modified action, or request reconsideration of the referral by the Minister. Where a reconsideration of the
decision is sought, the EPBC Act affords any member of
the public the opportunity to comment (within 10
business days of receiving a request for reconsideration
of a decision) on the impacts that the proposed action
would have on a matter protected by Pt 3 of the EPBC
Act and the Minister’s proposal to refuse to approve the
taking of the action.4

Proposed environmental reforms in Australia
The decision is also interesting in the context of the
federal government’s proposed reforms of the EPBC
Act. Following the release of the government’s response
to the Hawke Review, in April 2012 the Council of
Australian Governments (COAG) reaffirmed its commitment to fast-track the development of bilateral arrangements for accreditation of state assessment and approval
processes and minimise duplication of the environmental processes of the states and territories.5 The proposed
reforms are aimed at facilitating a cooperative national
approach to the environment, including a reduction in
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the number of disputes between the Commonwealth and
the states and territories on environmental issues.
Under the proposed reforms, the states and territories
would be accredited with environmental approval and
related assessment arrangements. More specifically, a
bilateral agreement may declare that actions assessed in
a specified manner by a state or territory need not be
assessed under the EBPC Act, or that actions taken
under accredited state or territory management arrangements or authorisation processes do not need further
Commonwealth approval under the EPBC Act.6 In
November 2012, the Commonwealth put forward a
Draft Framework of Standards for Accreditation, which
forms the basis for the Commonwealth’s approach to
bilateral negotiations.
Critics of the proposal to devolve federal government
approval powers to the states and territories would
contend, in cases such as this one, that if the proposed
reforms are implemented, the same level of rigour and
scrutiny may not be applied to assessing the impacts of
a proposed action given that a state or territory government would effectively be assessing and approving its
own action without federal oversight.
Despite the early enthusiasm for fast-tracking the
development of bilateral agreements, reporting on the
most recent COAG meeting in December 2012 suggests
a “cooling of the heels”, with broad statements being
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made reaffirming a commitment to environmental reform
without any timeframes specified.7 Federal oversight of
state and territory actions therefore remains in place for
now.
Sarah Persijn
Partner
HopgoodGanim
Tom Buckley
Solicitor
HopgoodGanim
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