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PART 1: INTRODUCTION
In recent years, the range of environmental issues has continued to expand and
an increasingly complex operating context has developed. Australia’s
environmental health has also continued to decline in key areas, with time often
being of the essence in finding solutions.1
Changes have been seen in the response to these complexities - as Douglas
Fisher has noted:
The focus of environmental law in Australia has moved…from protection
to management of the environment and from reactive to proactive legal
mechanisms.2
Reflecting these developments, Australian environmental law has been
expanding rapidly. The environmental landscape was completely restructured
with the Environment Protection and Biodiversity Conservation Act 1999, which
radically recast Commonwealth, State and local government responsibilities in
relation to the environment and ushered in a new era of environmental
management.3 In many instances, a feature of the landscape is that strong
environmental laws are in place and the role of the public and the public interest
has been somewhat – if unevenly - entrenched.
In broader terms, it is now generally recognised that there is a need to shift the
focus from discussion of what sustainability means, to its application. This is
evident in many ways, including a greater emphasis on economic measures and
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new regulatory approaches, the emergence of triple bottom line accounting
(environmental, social and economic) and other reporting mechanisms and the
development of new relationships and partnerships between Government,
industry and the community.
These developments present complex challenges for public participation, public
interest environmental law and organizations such as the Environmental
Defender’s Office (EDO) in adapting to these changes. The EDO has been
seeking to engage differently in response to this changed operating environment
and faces changing community demands in terms of its services.
This paper focuses on two things. First, in Part Two it traces changes in the
development of public interest environmental law in NSW and Australia.
Second, Part Three highlights recent developments in public participation under
environmental law in Australia, drawing on wider implications for the EDO in
NSW.

PART TWO: THE DEVELOPMENT OF PUBLIC INTEREST
ENVIRONMENTAL LAW
Public interest environmental law in NSW and Australia can be seen as having
gone through three phases: procedural access to justice, substantive access to
justice and the quest for improved environmental outcomes.4 As the following
demonstrates these phases are not absolute, but uneven and continually
contested.
The first phase of public interest environmental law in NSW and Australia
began with the remodeling of NSW planning laws and the establishment of a
specialist Court in 1979. Indeed, the idea of a specialist advocacy group such as
the EDO in NSW sprang from the passage of the Environmental Planning and
Assessment Act 1979 (EP&A Act) and the Land and Environment Court Act
1979 (L&EC Act). This was manifested through the community involvement
objects under the new planning laws (s 5 of the EP&A Act) and
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institutionalisation of the public interest in Court decisions (s 39(4) of the LEC
Act).5
Procedural provisions conferring open standing rights in civil proceedings have
become commonplace in NSW legislation since that time.6 It has also since
become abundantly clear that the public interest embraces the notion of public
participation. As Street CJ said in Hannan Pty Ltd v The Electricity Commission
of NSW (No. 3) (1985) 66 LGRA 306 at p 313:
the task of the Court is to administer social justice in the enforcement of
the legislative scheme of the Act. It is a task that travels far beyond
administering justice inter partes.
This phase is characterized by not only a push for open standing rights7 but
also, importantly, the introduction of a suite of other participatory measures to be
included in NSW and Commonwealth environmental legislation. These include
right to information provisions (such as public registers and rights of inspection);
community consultation and notification requirements (including a duty to
consider and the giving of reasons); third party merit appeals; community
representation regarding natural resource management plans; joinder;8 and
reviews of Government legislation.9
The second phase of public interest environmental law in NSW is aptly
described by Justice Toohey:
Relaxing the traditional requirements for standing may be of little
significance unless other procedural reforms are made. Particularly is this
so in the area of funding of environmental litigation and the awarding of
costs. There is little point in opening the doors to the courts if litigants
cannot afford to come in.10
During this phase a number of procedural changes to complement, and give
substance to, the formal right to institute proceedings were realised.
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For instance, the case of Oshlack v Richmond River Council went to the High
Court on the issue of costs. In this “key case”,11 the High Court agreed with
Stein J at first instance in the Land and Environment Court (as he then was) and
affirmed the width of the discretion of that Court in awarding costs, including the
relevance of public interest litigation.12
Throughout this period, the EDO has also used public participation provisions to
good effect to ensure the lawful implementation of NSW environmental laws.
The Office has focused on ensuring formal compliance with planning and
development laws, as well as clarifying the intent and ambit of key provisions.
As an example, in another of the Oshlack cases (Oshlack v Iron Gates P/L) the
EDO sought to stop clearing for a subdivision on the controversial Iron Gates
site at Evans Head. The breaches of the development consent were found to be
so serious that the consent was rendered null and void. In a landmark
judgement, the Court ordered a full restoration of the site upon which substantial
works had been done (later upheld by the Court of Appeal).13 This supervisory
role – typified by the use of Class 4 proceedings in the Land and Environment
Court - has resulted in significant gains being made over the years regarding
public participation rights and the quality of decision-making.
A specific effect of this role is that the vigilance of the Office and the growing
experience of environmental decision-makers may well have served to reduce
the litigation opportunities for the EDO. As a former Director has argued:
Government and Local Government agencies are today more conscious
of and better-informed than in the past about their roles and
responsibilities under environmental legislation - something that,
according to some outside observers, is in part due to the EDO's earlier
casework in highlighting failures and breaches.14
So, the EDO has for some time been seeking to move public interest
environmental law in NSW towards a third phase of engagement – namely, a
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quest for improved environmental outcomes. As past EDO Chair Bruce Donald
argued in the 2000-01 Annual Report:
The last five years has seen environmental sustainability become
enshrined not only as a concept but also as a virtual legal commitment for
all governments and corporations; yet delivering on that promise is far from
guaranteed. As all indicators of environmental health are under challenge,
the EDO needs to identify the legal and policy methods for the new century
which will make our institutions and businesses accountable with reference
to sustainability goals and which will deliver real and positive outcomes in
the public interest. The way we have worked in the past is not necessarily
the way we must work from now on; an inventive and imaginative
approach is called for.15
This third phase has widespread implications for the practice of the EDO. These
issues are addressed below.

PART

THREE:

RECENT

DEVELOPMENTS

IN

PUBLIC

PARTICIPATION
This Part of the paper draws attention to some of the recent developments in
relation to the role of the public in the field of practice of environmental law. It is
not intended to be exhaustive and addresses these issues from an EDO
perspective.

1

Contextual issues

1.1

Government enforceability

The need for public participation throughout the development process is
highlighted by the fact that Governments of all types have often been reluctant
to enforce their own legislation. Recent practice bears this out. The Joint Select
Committee on Quality of Building in NSW heard evidence in 2002 about the
failure of Local Government to implement Local Environmental Plans. It was
also only recently that planningNSW first commenced proceedings to enforce
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planning laws. In the first two years of operation, the Commonwealth has also
only recently brought its first enforcement proceedings under the Environment
Protection and Biodiversity Conservation Act 1999,16 whilst the Queensland
EDO has brought two sets of proceedings on behalf of both a concerned
individual and a conservation group.17
1.2

Circumventing Environmental Impact Assessment

It has been argued that developers are becoming “politically skilled and powerful
project proponents” and have been adopting one of two approaches to obtain
project approval. On the one hand, they are saying to Government that their
project is too big and too important and thus requires enabling legislation or
Ministerial approval. On the other hand, some proponents have sought avoid
assessment procedures by claiming the project is too small or by allegedly
breaking up a proposal into smaller pieces.18
Special legislation has been passed in NSW on several occasions19 One
relevant example is the State Environmental Planning (Permissible Mining) Act
1996, which amongst other things validated a development consent granted by
the Minister (which was the subject of challenge) in relation to Bengalla Mining
Company Pty Limited in 1995.
It is, of course, true that the EDO has been involved in matters where
developers have sought to avoid their environmental impact assessment
obligations. Recent practice in relation to SEPP 71 – Coastal Protection have
borne this out, with several examples of development applications being
structured so as to avoid the strictures of this instrument.
1.4

Quality of public participation

The EDO and conservation groups have long been active in lobbying for
comprehensive public participation provisions to be adopted into environmental
legislation. These provisions must not be retreated from. At the same time,
consideration needs to be given to using such public participation effectively. As
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the EPA has recently recognised in the context of licence reviews, there is a
need to actively ensure proper public participation in environmental decisionmaking beyond simply meeting the formal requirements of the legislation. Such
an approach recognises the complexities of public participation in an
increasingly technical, difficult and time-consuming operating environment.
Recent practice has demonstrated that mechanisms for public participation need
to be managed to ensure the best possible environmental outcomes.
1.5

Degree of public participation

It is an arguable case that the Government is retreating from its historical
commitment to public participation and, more generally, strong environmental
laws. Conservation groups have been shut out of the planning and threatened
species reforms, while the natural resource management reforms – native
vegetation and water - seem to be increasingly skewed towards farmers.
Also, special legislation was recently passed to overturn the Court’s decision in
the Collex/Clyde Waste Transfer Station case (and flagged to overturn the Blue
Mountains Conservation Society v DG – the Grose Valley Wilderness/Stealth
case). Moreover, the Snowy Mountains Cloudseeding Trial Act 2004 contained
privative clauses ousting all environmental laws and, indeed, all other laws.
It is not an overstatement to see these developments as a threat to many of the
principles established, and perhaps taken for granted, since 1979 and the
passage of the Environmental Planning and Assessment Act.
1.6

External scrutiny

NGOs – both environmental and otherwise – have been active in monitoring
corporations generally and mining companies specifically.20 As part of this
endeavour, it is arguable that NGOs have developed their own version of “smart
regulation” (to use the parlance of Government and the bureaucracy) NGOs
have displayed an increased understanding of the drivers of corporate
behaviour – such as prestige, market niche and let it be said, goodwill - and
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have used this knowledge to influence the behaviour of corporations. As an
example, The Wilderness Society recently used provisions under the
Corporations Act (section 249P regarding the distribution of members’
statements) to draw shareholders’ attention to the logging of Tasmania’s forests.
The Commonwealth Bank subsequently withdrew its level of investment with the
company, although apparently it stated this was on financial grounds. Brerton
has also argued that this pressure from NGOs has had a flow on effect with
Governments and financial institutions also increasing their scrutiny of corporate
operations.21
1.7

Integrating environmental processes

Government continues to respond to environmental issues through redefining
the centre of the universe. Pollution laws have moved from being media-specific
– with discrete air, water and land pollution legislation – to integrated
environment protection laws across Australia.22 The next phase was to integrate
pollution and planning law, as evidenced in Queensland in 2002 by bringing
mining activities within the environmental licensing regime under the
Environment Protection Act 1994. The NSW Government has also promised to
“green” its mining laws.
Planning law – driven by sustainability considerations - is now undergoing the
same process. The focus now seems on moving towards a natural resource
management focus with Victoria establishing a Department of Sustainability and
Environment and NSW setting up a Department of Planning, Infrastructure and
Natural Resources. Media-specific laws have been put in place around these
issues.

2

Legal developments

2.1

Aarhus Convention

The starting point regarding public participation under International Law is
Principle 10 of the Rio Declaration. It states:
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Environmental issues are best handled with participation of all concerned
citizens, at the relevant level. At the national level, each individual shall
have appropriate access to information concerning the environment that
is held by public authorities, including information on hazardous materials
and activities in their communities, and the opportunity to participate in
decision-making processes. States shall facilitate and encourage public
awareness and participation by making information widely available.
Effective access to judicial and administrative proceedings, including
redress and remedy, shall be provided.
More recently, the fundamental importance of public participation as a means of
ensuring government accountability, transparency and responsiveness has
made its way upwards into International Conventions such as the Aarhus
Convention.
The Aarhus Convention, although regional, goes to the heart of the relationship
between people and governments. The Convention is perhaps not best
described as an environmental agreement, but as a Convention about
government accountability, transparency and responsiveness. The Aarhus
Convention grants the public rights and imposes on Parties and public
authorities obligations regarding access to information and public participation
and access to justice.
The Aarhus Convention links environmental rights and human rights and is
founded on the premise that sustainability can only be achieved through the
involvement of all stakeholders.
This Convention has been described by the Secretary-General of the United
Nations, Kofi Annan, as an impressive elaboration of Principle 10 of the Rio
Declaration (the ground-breaking provision dealing with public participation more
generally in 1992).
The Convention entered into force on 30 October 2001.
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2.2

Standing

NSW is often held up as having the most progressive and open provisions in
relation to standing to sue. However, it is arguable that, as a result of recent
amendments to the Coastal Protection Act 1979 and the current Filming
Approvals Bill 2004 before Parliament, public rights of standing are being
eroded. As a result of these amendments made in late 2002, coastal zone
management plans may be made, which must make provision for protecting and
preserving beaches, carrying out of emergency works and ensuring continued
public access to beaches, headlands and waterways. Provision is made for
public notification, exhibition and the consideration of submissions.
It is an offence to carry out work contrary to the relevant coastal zone
management plan.
However, only the Minister or a Council may bring proceedings in the Land and
Environment Court for an order to remedy or restrain a breach of a coastal zone
management plan. Additionally, if the Land and Environment Court is satisfied
that a breach of a coastal zone management plan has been, or will be,
committed, it may make such order as it thinks fit to remedy or restrain the
breach.
The Filming Approvals Bill 2004 was the Government’s response to the
uncertainty created by the recent Land and Environment Court decision in
relation to the filming of the Hollywood film Stealth in a wilderness area. Justice
Lloyd observed in passing that he did not believe that the National Parks and
Wildlife Act 1974 allowed filming in national parks. The subsequent Bill would not
allow a similar challenge to future films.
This instances represent a retreat from open standing provisions that have been
the norm under environmental law in New South Wales for some time (see the
discussion above).23
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By contrast, the Queensland Minister recently announced his intention to allow
open standing rights under the Environment Protection Act XXXXX
2.3

Security for Costs

In Melville v Craig Nolan & Associates Pty Ltd [2002] NSWCA 32, the Court of
Appeal considered the question of security for costs where a litigant was
impecunious. At first instance, the impecunious claimant had brought
proceedings under section 123 of the Environmental Planning and Assessment
Act 1979 for injunctive and declaratory relief regarding the invalidity of a
development consent. Security for costs were sought and granted in the Land
and Environment Court under s 69 of the Land and Environment Court Act 1979,
which dealt with the power of the Court to make orders regarding security for
costs.
The Court of Appeal held that whilst section 69 did confer a discretionary power,
it should not be read to maintain the “basic” or general” rule that an order for
security for costs would not be made against an impecunious person.
Accordingly, the majority of the Court re-exercised the discretion in favour of an
order for security for costs.
There are two points of particular interest arising from this decision. First, the
majority (Heydon JA and Young CJ in Equity) held that to make an order for
security for costs did not deprive the impecunious claimant of any right as it was
not personal to her (being brought under an open standing provision). 20 million
other people and numerous corporations could also bring the action. In a strong
dissent, Stein JA argued that open standing provisions actually support the
retention of the general rule as people need actual, as opposed to formal,
access to the courts.
Second, the judgment of Young CJ in Equity is also worth noting. Young CJ in
Equity refers to the floodgates argument against open standing as well as the
prospect of the straw litigants of the early 19th Century (penniless people [who]
hired themselves out as litigants by sitting on the steps of the Court with pieces
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of straw) being reincarnated as the penniless pensioner of 2002. Stein JA
responds to these remarks in his judgment, highlighting the fact that an order for
security may frustrate a claimants right to litigate his or her claim (which would
be contrary to the objectives of public interest environmental litigation).24 His
Honour’s judgment also seems to reflect a certain frustration that the floodgates
argument still has currency, noting that it has no basis, if recent experience is
any guide.25
This

case

was

most

recently

distinguished

in

Carriage

v

Stockland

(Constructors) Pty Ltd and Ors [No 5] [2003] NSWLEC 197. Justice Pain held, in
upholding earlier decision by herself on the issue, that:
I did not consider that I was bound by the majority decision in Melville as
the discretion I exercised under section 69(3) of the Court Act is broad
and the only limitation on me is that I exercise that discretion judicially.
In reaching this conclusion she made the following finding:
I consider the majority judgments are wrong on this issue because these
findings essentially undercut the open standing provisions which the New
South Wales Parliament has conferred in s 123 of the EP&A Act by
effectively imposing a requirement on those seeking to use that provision
to demonstrate, in order to resist a security for costs application, that they
have a special interest which would justify not awarding security for costs
because that may result in the litigation being barred. This ultimately
leads, in my view, to a narrowing of the right under s 123 of the EP&A Act
to take action regardless of the nature of the Applicant’s interest in the
subject matter of the proceedings because that right could be effectively
limited by interlocutory processes before a final hearing.
2.4

Costs in public interest litigation

In Donnelly v Delta Gold Pty Ltd & Ors [2002] NSWLEC 44 per Bignold J (27
March

2002),

the

applicant,

an
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authorised

representative

of

the

Wahlabul/Malerah Bandjalung Aboriginal Communities, claimed declaratory and
injunctive relief in the Land and Environment Court. He claimed that a variation
of a pollution control licence granted under the Protection of the Environment
Operations Act 1997 was null and void and all infrastructure installed in
accordance with that variation be removed and the land rehabilitated. The
applicant’s case wholly failed, and the respondents sought orders for costs in
their favour.
The applicant asked the Court to exercise its discretion to order that each party
bear its own costs, on the basis that the action was “public interest litigation” as
per the principles elucidated by the High Court in Oshlack v Richmond River
Council (1998) 193 CLR 72 and further outlined in Save the Showground for
Sydney Inc v The Minister for Urban Affairs and Planning (1998) 105 LGERA
354.
The Court accepted that the litigation was advancing the public interest insofar
as the applicant sought to stop an activity which he saw as detrimental to the
environment of the Timbarra Plateau and to the sacredness of this area to the
Bandjalung aboriginal community. The Court also accepted that the applicant
sought no personal gain from the litigation, which he conducted with a “deep
sense of responsibility for the Bandjalung community and their association with
Timbarra Plateau’. It was found that certain aspects of the Protection of the
Environment Operations Act 1997 were judicially explored and explained for the
first time and held that the applicant’s case was arguable and was induced by
the pre-litigation conduct of the respondents. The Court also noted that the
proceedings could have been shortened had the respondents, who, unlike the
applicant, were legally represented by experienced and senior practitioners,
appreciated the true nature of the proceedings, and that the respondents ‘to a
fairly significant degree [could have been] said to have brought the proceedings
upon themselves’.
The Court, having examined all the competing factors, concluded that the
special circumstances established ultimately outweighed the respondents’
legitimate expectation that they would benefit from a costs order, and justified a
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departure from the usual rule. Therefore, the Court ordered that each party bear
its own costs in the proceedings.
2.5

Joinder

The EDO, on behalf of the peak conservation groups, successfully argued for
the inclusion of a specific joinder provision under the Land and Environment
Court Amendment Act 2002. The basis for such an amendment was that there is
no automatic right for third parties to be joined to Class 1 proceedings as parties
where they seek to oppose a grant of development consent (except for objectors
to designated development).
In a number of decisions, the Court has permitted third parties to participate in
proceedings where the Court has considered that those third parties wished to
raise issues that would not otherwise be raised by the respondent council.26
However, that participation has not amounted to joinder; accordingly, those third
parties have no right of appeal against the Court’s decision. Third parties who
were not objectors to designated development have also not been permitted to
call expert evidence.27
As a result of the amendment accepted by the Government, the Court may, at
any time, on the application of a person or of its own motion order the joinder of
a person as a party to an appeal under section 97 or 98 of the Environmental
Planning and Assessment Act 1979, if the Court is of the opinion:
(a) that the person is able to raise an issue that should be considered in
relation to the appeal but would not be likely to be sufficiently addressed if
the person were not joined as a party, or
(b) that:
(i) it is in the interests of justice, or
(ii) it is in the public interest,
that the person be joined as a party to the appeal.
The Potts Point Action Group in NSW recently sought to use this provision, with
Justice Pain allowing the joinder. The developer has put in a holding appeal.
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Such a provision is entirely consistent with the public nature of environmental
law and further adds to the public’s right of access to the Courts.

3

Ongoing challenges

3.1

Operationalising sustainability

Sustainability requires, amongst other things, the integration of economic and
environmental considerations in decision-making processes and is becoming
enshrined as a “universal value” in laws and policies under NSW and Australian
law.28
This broadening or “mainstreaming” of sustainability is just beginning –
emerging notions of triple bottom line accounting (which seeks to balance social,
environmental and economic factors) and sustainable governance (which sees
sound governance as a prerequisite to sustainability) are testament to this.
Communities also continue to push governance issues – both public and private
– seeking improved environmental and social outcomes through encouraging
certain actions and exposing and punishing others. Such “community regulation”
uses a variety of mechanisms ranging from the Annual General Meeting to
consumer boycotts to “good reputation indexes” to investment in ethical funds.
As Mitchell H. Hooke, Chief Executive Of The Minerals Council Of Australia
noted in a recent address to the NSW Mining Industry Occupational Health and
Safety Conference:
we are…increasingly subject to community scrutiny of our operations,
arguably more so than any other Australian industry….Civil society is
increasingly complex, often inherently contradictory in its views, actions
and aspirations, and more inquiring and demanding of a pivotal role in
determining public policy – and particularly social policy. And they don’t
just want to be a commentator, they want to influence the nature and
operations of our businesses, particularly from a socio-economic and
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environmental perspective. This shift in social attitudes is manifest in the
community’s expectations of businesses’ environmental and social
stewardship responsibilities, standards of accountability and transparency
in operations. It is particularly acute in terms of social outcomes. In terms
of community expectations, the situation today, in social terms, is where
we were ten years ago in environmental terms.29
The mining industry has responded to this external environment by undertaking
a number of voluntary measures.3031
As Brereton has noted, these developments have partly been in response to a
fear about increasing government regulation. They have also been unevenly put
in place (a function of their voluntary nature).32
The increasing hold of sustainability as an abiding principle in modern life and
the widespread adoption of voluntary approaches has drastically affected the
nature of the EDO’s practice. No longer can we look solely at environmental
laws in place.
The EDO has for some time been active in providing advice outside the
traditional sphere of environmental law. Prior to the Olympics, the EDO provided
wide-ranging advice regarding dispenser machines and the issue of ozone
depleting substances and greenhouse gases emissions. The advice covered the
law regarding defamation, trade practices, tort (regarding economic relations),
intellectual property (such as trademarks) and criminal law.
More recently, the Office has provided advice on:
•

disclosure obligations regarding superannuation funds

•

the opportunities for the involvement of conservation groups in relation to
corporate restructures and Foreign Investments Review Board approvals

•

the legal position regarding schemes of arrangement under the Corporations
Law
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•

corporate law mechanisms to improve environmental reporting in relation to
greenhouse gas emissions

•

property rights and compensation

•

the Australia-US Free Trade Agreement

•

advice on how legislation could be used to subject Export Finance and
Insurance Corporation funding to legally binding environmental impact
assessment

•

the “greening” and general review of the Mining Act 1992

•

legal and policy implications for the regarding Public Passenger Transport

4.2

Improving outcomes

A fundamentally important implication for the EDO flowing from the third phase
of environmental law involves a move beyond a procedural focus towards the
merits or substantive issues underlying development. The EDO’s involvement in
Beemery exemplifies this approach, together with the operational difficulties
associated with adopting this model.
Through close liaison with Mr Bruce Wilson and other experts in the Beemery
case, the EDO was able to draft, and negotiate, conditions that ensured that the
development, despite going ahead, reflected “best practice”.33
The former Chief Judge of the Land and Environment Court, Justice Pearlman
highlighted this shift in the operation of environmental law in her Keynote
Address to the Australia New Zealand Planning Congress in 2002.
Her Honour identified five cases as developing environmental jurisprudence.
One of these was Beemery which Her Honour saw as being of particular
importance because it:
•

concerned a very serious development in terms of its potential
environmental impacts
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•

highlighted the important role that third party objectors can play in
protecting natural resources

•

demonstrated that the Court’s processes were effective in managing the
environment.

The central problem for the Office – and the development of public interest
environmental outcomes more broadly – is that cost recovery in such matters is
generally not available ((as set down in Practice Direction 10 of 7/5/99). For
instance, if Beemery had not been settled, the EDO would not have had
sufficient funds to continue and this beneficial outcome would not have been
achieved.
Nevertheless, EDO involvement in this matter highlights that one key way to
serve the community and continue to help the development of public interest
environmental law is to use the participatory framework as a means of focussing
on environmental outcomes.
The EDO has been seeking to move in this direction for some time and has
devised an integrated program based on outcomes (rather than procedural
review) to meet the challenges posed by environmental law today. This program
involves changes across all aspects of the work of the Office - litigation and
advice; policy and law reform; and community education – as well as an
additional “environmental advocacy” role.
In broad terms, the EDO is seeking to more truly become a "one-stop shop"
which offers a range of services (legal, policy and technical), with a commitment
on our part to get involved in advocacy work at an earlier stage across a range
of processes. An integral part of this case management model is an expansion
of services to rural and regional NSW and the need to continually update and
broaden the skill base of the Office to address the new rules of engagement
thrown up by sustainability.
(i)

Environmental advocacy
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Having helped to secure a strong public participation platform in NSW and
Australia, it is felt that the EDO can now better serve the community by
providing legal advice and assistance earlier in the environmental assessment
process for specific proposals. The EDO recently employed its first in-house
scientific advisor to marry the legal and technical aspects of environmental
disputes and allow for a broader case management approach.
As Bates has argued, there has been a “channelling” of public participation
opportunities to formal challenges towards such proposals in recent times.34 The
EDO is presently encouraging clients to approach it for assistance earlier in this
process, including for assistance in instructing experts.
EDO involvement would invariably centre on matters of national or state
significance and would be reflected in the strategic goals and objectives of the
Office.
The EDO is presently exploring the establishment of an assessment and referral
service for experts, complementing the Public Interest Law Clearing House
(PILCH) set up by the Public Interest Advisory Centre. The EDO would refer
requests for scientific and technical assistance to member institutions and
individuals, who would provide assistance on a pro bono or reduced fee basis. It
is anticipated that the experts will be postgraduate students, academics and
consultancy firms.35
The EDO’s scientific advisor will administer the scheme. The scientific advisor
will also liaise with, and provide advice to, community groups. Unlike
conservation groups, the focus of this role would be on the provision of practical
information to these groups to inform their legal rights (for example, information
about evidence gathering and meeting the legal tests regarding the need for a
Species Impact Statement).
Conservation groups - including the Australian Conservation Foundation, World
Wide Fund for Nature, Greenpeace, Humane Society International (Australia),
Nature Conservation Council, Total Environment Centre and regional groups
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such as the Orange Field Naturalist and Conservation Society - have provided
strong support for this new role.
A second element of the environmental advocacy role will see the Office act as
a clearing house for submissions on environmental laws, policies or plans on
behalf of clients, including submissions which require the assistance of experts.
The role for the Office here would be in an oversight capacity, with the EDO
becoming involved strategically. The EDO could analyse, for example, a
particular plan (such as a water sharing plan) or operational element (such as a
licence review), with this critique providing a model that could inform others.
A third element of this environmental advocacy role flows out of the challenges
of sustainability noted above, including the new relations between the
community, industry and Government. Specifically, the Office is seeking to
engage more directly with corporate entities, work with communities to make the
best use of public participation opportunities and help mediate positive
environmental outcomes, address corporate issues and to provide a broader
range of services beyond the remit of environmental law.
(ii)

Policy and law reform

The EDO will continue to take a lead role in the preparation of submissions
regarding reviews of government legislation. An emphasis on this sort of policy
work36 is consistent with the desire of the Office to focus on outcomes, such
reviews being necessarily concerned with operational issues and, more
particularly, the extent to which sustainability is being achieved.
(iii)

Education
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Changes to the education activities of the EDO also reflect an outcomesfocussed approach, with a particular emphasis on rural and regional NSW.
Specific initiatives include:
•

producing materials and workshops focussing on the practical aspects of
the development assessment process, such as submission writing, legal
rights and the structure of Government

•

running specialist workshops for communities engaged in a specific
dispute (such as for the charcoal factory in Mogo)

•

workshops which incorporate information about the civil rights of
campaigners and the laws regarding defamation, where community
groups are running a political campaign in conjunction with a legal
challenge

•

access to the EDO by rural stakeholders through a greater on-the-ground
advisory presence

(iv)

Litigation

The litigation focus of the Office also reflects an emphasis on pursuing
substantive, rather than procedural, remedies. For example, the Office is
actively seeking to use trade practices and corporate law to achieve better
environmental outcomes in the public interest.
A particular area of interest is with the misleading and deceptive provisions
under the Trade Practices Act, which potentially offer the opportunity to deliver
substantive, rather than procedural, environmental victories. The Office has
adopted an exemplar role in this area, liaising widely with major conservation
groups to identify opportunities under these laws. As Don Henry, Executive
Director of the Australian Conservation Foundation has said:
What strikes me as important, is the ability of the EDO to think broadly
and outside the realms of traditional areas of environmental law in its
advice work. For example, on a number of occasions the EDO has
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directed ACF to the Trade Practices Act and the Corporations Act as
useful tools in achieving conservation outcomes.37
Complementing this approach, the Office will continue to play its traditional,
supervisory role regarding the proper enforcement of environmental laws.
Recently, the EDO has been focussing more on “new” laws - such as the
Environment Protection and Biodiversity Conservation Act 1999, and State laws
regarding native vegetation and water management.38

PART FOUR: CONCLUSION
This paper has outlined changes in the development of public interest
environmental law in NSW and Australia. It has also sought to draw attention to
recent developments in public participation under environmental law in NSW
and Australia, with an emphasis on the implications for the EDO’s role.
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