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About EDO NSW 

● A community legal centre specialising in public interest environmental law. 

● We help people who want to protect the environment through law.  

● Our reputation is built on: 

– Successful environmental outcomes using the law 

With over 25 years’ experience in environmental law, EDO NSW has a 

proven track record in achieving positive environmental outcomes for 

the community. 

– Broad environmental expertise 

EDO NSW is the acknowledged expert when it comes to the law and 

how it applies to the environment.  

– Independent and accessible services 

As a non-government and not-for-profit legal centre, our services are 

provided without fear or favour. 

 



EDO NSW publication on mining law 

 

● Order your free copy today 

 

 

● You can also order bulk copies 

 

 

 



Presentation overview 

● Merits appeals 

 

● Judicial review 

 

● Civil enforcement 

 

● Other disputes 

 

● Nuisance and torts 
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Merits Appeals 



What is a merits appeal? 

● Challenge to a decision 

● Arguing that the decision-maker should not have made 

the decision that he or she did. 

● The Court stands in the shoes of the original decision-

make 

● the Court can make any decision which the original 

decision-maker could have made: 

– Refuse the development 

– Approve the development as is 

– Approve the development with conditions 

 



Merits appeals 

● Only available for certain types of developments – designated 

developments and SSD 

 

● Not available if a PAC held a public hearing into the project 

 

● Only objectors can bring a merits appeal 

 

● Must be commenced within 28 days of being notified of the 

decision 

 

● Each party usually bears their own costs 



Case study: Hunter Environment Lobby Inc v Minister for 

Planning and Ulan Coal Mines Ltd 
 ● Challenge approval of 

new & expanded coal 

mining activities at Ulan 

mine near Mudgee 

● Group concerned about 

mine’s impact on: 

– groundwater 

– biodiversity 

– greenhouse gas 

emissions 

● The Court overturned the 

original approval but then 

granted its own approval 

subject to new conditions. 
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Case study: Ironstone Community Action Group v 

Minister for Planning & Ors 

● Challenge to approval of an 

open cut coal mine between 

Stroud and Stratford 

● ICAG concerned about: 

– Impacts on water quality 

– Impacts on Giant Barred 

Frog 

– Dust impacts on human 

health 

– Impacts on biodiversity 

● Court upheld appeal but 

approved the mine subject to 

better conditions 
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Case study: Coastwatchers Association Inc. & SERCA v 

Minister for Planning & Anor 

● Challenge to decision to 

approve a gold mine near 

Majors Creek 

● Clients concerned about: 

– Design of tailings dam 

– Impacts on biodiversity 

– Impacts on water users 

downstream 

– Impacts on water quality 

● Case was mediated. 

Proponent agreed to a 

number of extra conditions to 

address client’s concerns 
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Case study: Bulga Milbrodale Progress Association Inc v 

Minister for Planning & Ors 

● Challenge to approval of 

extension of the 

Warkworth coal mine 

● Client is concerned that 

the approval allows the 

mining of a biodiversity 

offset that was required to 

be protected as a 

condition of a previous 

approval 

● No decision as yet 
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Judicial Review 



What is judicial review? 

● Challenge to a decision 

● Arguing that there was a legal error in the way the decision 
was made 

● Grounds include: 
– failure to consider all the relevant factors when granting 

consent; 
– taking into account something irrelevant when granting 

consent; 
– failure to notify and advertise a development application 

properly; and 
– failure to provide an environmental impact statement or a 

species impact statement when required. 

  

● The Court can void the decision but cannot remake the 
decision 

 



Judicial review 

● Can be commenced against any type of development 

 

● Any person can bring judicial review proceedings – no 

need to be an objector 

 

● Must be commenced within 3 months of being notified of 

the decision 

 

● The loser is usually ordered to pay the winner’s costs 

 



Case study: Barrington-Gloucester-Stroud Preservation 

Alliance Inc. v Planning Assessment Commission and 

AGL Upstream Infrastructure Investments Pty Ltd 

● Challenge to a decision to 

approve the Gloucester 

Gas Project 

● Grounds were that the PAC 

failed to properly apply the 

precautionary principle in 

approving the project on 

the basis of only 

preliminary groundwater 

studies 

● Court upheld the approval 
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Case study: Fullerton Cove Residents Action Group Inc. v 

Dart Energy Ltd & NSW Department of Trade and 

Investment, Regional Infrastructure and Services 

● Challenge to approval of a 

Pilot Appraisal Exploration 

Program at Fullerton Cove 

● Grounds: the project was not 

properly assessed, particularly 

in relation to potential impacts 

on groundwater and 

threatened species 

● No decision as yet but Court 

has awarded and injunction to 

prevent work while decision 

pending 
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Civil Enforcement 



What is civil enforcement? 

● Most environmental laws allow any person to bring an action 
to enforce the law 

 

● Enforcement is usually the responsibility of Government 

 

● If Government fails to act, a member of the public may be able 
to 

 

● Government departments publish their enforcement activity 

– Division of Resources and Energy 

http://www.resources.nsw.gov.au/environment/compliance-
and-enforcement/dres-register. 

– Department of Planning and Infrastructure 

http://www.planning.nsw.gov.au/compliance 
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Examples of Government enforcement 

● Minister for Planning brought a case against Coalpac for exceeding 
coal production limits of the development consent. Coalpac was 
fined $200,000  

● Minister for Planning prosecuted Moolarben Coal Mines for 
breaching its approval by clearing native vegetation, including an 
endangered ecological community, that it was not authorised to 
clear. Moorlaben pleaded guilty and was fined $70,000  

● Moolarben Coal Operations was also fined twice in 2012 ($105,000 
and $112,000 respectively) after pleading guilty to polluting water 
after discharging sediment-laden water from the Ulan Coal Mine into 
Bora Creek,   

● In 2012, Eastern Star Gas was fined $3000 by the Environment 
Protection Authority for discharging polluted water into Bohena 
Creek in the Pilliga, in North West NSW. 

 



Civil enforcement 

● Civil enforcement proceedings might involve: 
– a claim that the company is operating outside its development 

consent  (or conditions) or without development consent; 

– a claim that a company is polluting without a required licence or in 
excess of what the licence allows; or 

– a claim that the company has cleared native vegetation without a 
required permit, or in excess of what the permit allows. 

 

● The remedies available include:  
– a declaration - a legally binding statement that a law has been 

breached;  

– an injunction - an order to stop somebody from doing something, 
e.g. from carrying out further work on a site.  

– demolition or removal orders; and  
– a remediation order – an order directing a person to carry out 

remediation work on a site, such as replanting trees or cleaning up 
pollution.  

 



Case study: Illawarra Residents for Responsible Mining 

Inc. v Gujarat NRE Coking Coal Ltd 

● Client alleging that the 
mine does not have 
appropriate approval to 
undertake longwall mining 
operations 

 

● Carrying out mining 
without appropriate 
approval is an offence 

 

● No decision as yet 
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Case study: Macarthur Bushwalking and Cycling Club v 

Endeavour Coal and Illawarra Coal Holdings 

● Client alleging the mine is 

polluting the Georges River 

without authorisation 

 

● Water pollution is an 

offence unless it is licensed 

 

● No decision as yet 

Photo: http://www.georges-river-
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Case study: Blue Mountains Conservation Society v Delta 

Electricity 

 
● Client alleged Delta was 

breaching NSW pollution 
laws  by polluting the Coxs 
River without appropriate 
licence 

 

● Delta admitted to polluting 
Coxs river in breach of its 
pollution licence. 

 

● Case was settled by 
mediation 
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Other disputes 



Other disputes with mining and CSG companies 

● Court proceedings may also be necessary to settle a range of 
disputes with mining and CSG companies, including: 

 
– disputes surrounding access arrangements;  
– disputes about compensation; 
– disputes about exploration or mining activities coming too close 

to dwelling-houses, gardens and improvements; 
– boundary disputes; 
– disputes about a right of way, right of access to water or right of 

entry; 
– allegations of trespass or damage to land; and 
– disputes about the management of land subject to mining or 

CSG title. 
 
 

● It is always better to settle these disputes without resorting to  

      Court action where possible. 
 



Case study: Andrewartha & Ors v BHP Steel (AIS) Pty Ltd  

● Compensation case 

● Landholders alleged that 

mining activities had 

reduced the value of their 

properties by causing 

damage to the Cataract 

River and surrounds 

● Court awarded varying 

compensation for 

reduction in value due to 

loss of amenity 
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Nuisance and other Torts 



What is nuisance? 

● A nuisance occurs when someone substantially and 

unreasonably interferes with or disturbs someone else's 

ordinary and reasonable use and enjoyment of their 

land. 

● In order to establish a nuisance against a mine or CSG 

company you will need to prove:  

– the company knew or ought to have known of the 

nuisance;  

– the interference or damage to your property from the 

nuisance was reasonably foreseeable; and  

– the company did not take reasonable action or steps 

to end the nuisance. 



Nuisance claims 

● There are a number of defences to a claim of nuisance. 

● The remedies commonly granted by the Court include: 

 

– an injunction to prevent the nuisance from continuing; 

or 

– damages as compensation for the loss of the use or 

enjoyment of the land, as well as for annoyance, 

inconvenience and discomfort caused by the 

nuisance. Damages may also be granted for any 

personal injury suffered as a result of the nuisance. 

 



Case study: Andrewartha & Ors v BHP Steel (AIS) Pty Ltd  

● Landholders claimed damages 
for nuisance when mining 
operations caused: 

– cracks to appear in the 
Cataract River with the result 
that rock pools had drained; 

– gas to be released in a 
number of places, with 
associated foul odours; and 

– rock falls and an increase in 
the likelihood of rock falls in 
the future. 

 

● Court awarded $8000 per 
property for loss of enjoyment 
and use of land 
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Other torts 

● Claims may also be 

possible in: 

 

– Public nuisance 

– Trespass 

– negligence 
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Free legal advice, fact sheets and updates 

● EDO NSW runs a free Environmental Law Advice Line 

– Monday - Thursday 

– 2pm-5pm 

– 02 9262 6989 or 1800 626 239 

 

● Fact Sheets are available on our website: 

– www.edonsw.org.au 

 

● For updates on environmental law and policy, sign up to 

our weekly eBulletin 

 

http://www.edonsw.org.au/


Support our work 

● Your support for EDO NSW will help us to: 

 

– Provide legal advice and representation; 

– Promote changes to environmental laws; and 

– Provide community legal education. 

 

● Donations are tax deductible 

 

● http://www.givenow.com.au/edonsw 

http://www.edo.org.au/edonsw/site/donation.php
http://www.givenow.com.au/edonsw

