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This edition of IMPACT! marks the beginning of a new 
phase for the journal. Previously, IMPACT! has been 
thematic, with each edition containing articles relating 
to a topical environmental law issue. This is no longer 
the case – in this and future editions of IMPACT! there 
will be articles covering a range of current issues 
relating to national environmental law.

Another change is that IMPACT! has a new editor. 
I have inherited the role from previous editor Jemilah 
Hallinan, who will from now on be focussing on her 
many other responsibilities as Outreach Director at 
EDO NSW. I come to IMPACT! as a member of the 
EDO NSW Outreach team, and am looking forward 
to seeing the journal continue to evolve and provide a 
forum to discuss developments in environmental law 
and policy in Australia. The articles in this edition of 
IMPACT! certainly see us off on a good start.

Nicola Rivers’ article takes us to a much discussed 
topic, the Murray-Darling Basin Plan. Nicola looks at 
one of the key concerns about the proposed Plan – 
groundwater. The proposed Plan includes a signifi cant 
increase in the Basin-wide allowance for groundwater 
extraction, along with the much-discussed decrease in 
surface water returned to the environment. Nicola draws 
our attention to the legal issues relating to this proposal, 
including the obligations on the Murray-Darling Basin 
Authority to return extraction to sustainable levels as 
required by the Water Act 2007 (Cth), and also to act 
in accordance with the precautionary principle.

Closely associated with the issue of groundwater is 
the current mining boom in Australia. In this context, 
Natasha Hammond-Deakin and Elaine Johnson 
examine the importance of protecting the rights 
of objectors to bring merits appeals. Natasha and 
Elaine’s article looks at this issue in light of three 

recent decisions of the NSW Land and Environment 
Court in relation to proposed mining developments in 
the Hunter Valley and the Tableland Basalt Forest: the 
Duralie case, the Ulan case and the Coastwatchers 
case. The article concludes by noting the relevance of 
the current review of the NSW planning system, which 
has invited submissions on merits appeal rights.

Moving from merits appeal rights to consider the right 
of expression more broadly, Lisa Caripis discusses the 
critical infrastructure offences which were introduced 
in Victoria in 2009 following climate change protest 
activity. Despite having been in operation for some 
two years, Lisa notes the little attention these new 
offences have received, which is concerning given the 
implications they may have for freedom of expression 
and other rights under the Victorian Charter of Human 
Rights and Responsibilities.

Finally, it’s back to NSW with Elaine Johnson’s 
case note on the recent decision of the Land and 
Environment Court in Blue Mountains Conservation 
Society v Delta Electricity. This case was brought by 
the Blue Mountains Conservation Society in response 
to Delta Electricity polluting the Coxs River in the Blue 
Mountains, part of Sydney’s water catchment. Elaine 
takes us through the background to the case, the basis 
upon which orders were sought, and the signifi cance 
of the terms of settlement ultimately agreed between 
the parties. Elaine ends with a brief discussion of the 
need for legislative and regulatory reform in light of this 
decision.

I trust you will enjoy reading these articles as much as I 
did. If you would like to submit an article for publication 
in a future edition of IMPACT!, please contact 
the editor at emma.cocks@edonsw.org.au or call 
(02) 6621 1113.

From the editor

IMPACT! is a national journal of environmental 
law prepared by EDO NSW. 

Publisher
EDO NSW
Level 5, 263 Clarence St, Sydney NSW 2000
Tel: (02) 9262 6989  Fax: (02) 9262 6998
Freecall: 1800 626 239  Website: www.edonsw.org.au

ISSN
1030-3847

Copyright
This publication is copyright. It may be reproduced in part or in 
whole for educational purposes as long as the proper credit is 
given to EDO NSW and its contributors. © EDO NSW

Editor
Emma Cocks

IMPACT! has been printed on 100% recycled paper.

03  The Murray-Darling Basin and groundwater – selling the dog twice by Nicola Rivers

06  Merits appeal rights in New South Wales: Improving environmental outcomes by Natasha 
Hammond-Deakin & Elaine Johnson

11  The Victorian critical electricity infrastructure offences and climate change protest by Lisa Caripis

15  Blue Mountains Conservation Society v Delta Electricity by Elaine Johnson

Contents

10059_IMPACT_ISSUE_92_v5.indd   210059_IMPACT_ISSUE_92_v5.indd   2 13/05/12   2:06 PM13/05/12   2:06 PM



Ecologically Sustainable Development 3

Introduction

It has been impossible to ignore the furore around 
the development of the Murray-Darling Basin Plan, 
particularly the proposal to reduce surface water use 
by 2750GL through the new sustainable diversion 
limit (‘SDL’). However, until recently, the Basin Plan’s 
proposed treatment of groundwater has been less 
well known. Over the past few weeks, more and more 
experts have expressed concerns about the massive 
increases to groundwater extraction proposed under 
the Basin Plan. In particular, concerns have been 
expressed about the lack of consideration in the Basin 
Plan of groundwater and surface water interaction. 
As Dr John Williams of the Wentworth Group of 
Concerned Scientists stated recently in an ABC 
interview, ‘[i]t’s misleading to think you can increase 
the extraction from the groundwater system without 
having an impact on the surface water that has already 
been allocated – you can’t sell the dog twice’.

The draft Basin Plan

The Murray-Darling Basin Authority (‘MDBA’) released 
a draft Basin Plan for consultation in November 2011. 
The draft Plan stated that in order for surface water 
extraction to be sustainable, current extraction would 
need to be reduced by 2750GL across the Basin. This 
has been roundly criticised by scientists including the 
Wentworth Group, the CSIRO and the Goyder Institute 
as being totally inadequate for achieving sustainability 
in the Basin.

Equally concerning, though, is what the Authority 
is proposing for groundwater extraction. Average 
groundwater extraction in the Basin is currently about 
1744GL per annum. The draft Plan proposes to more 
than double the current extraction levels to more than 
4000GL. A signifi cant driver for this is the NSW 

Government which negotiated substantial increases to 
groundwater extraction with the MDBA in line with the 
increases they were proposing under their own water 
sharing plans. It is understood that a substantial part 
of this increase is to allow the expansion of mining, 
particularly coal seam gas mining, in NSW. 

“The uncertainties and potential 
for negative impacts as a result of 
increasing groundwater extraction 
in the Basin are signifi cant and 
should not be underestimated.” 

Concerns about the proposed increases centre on two 
issues:

 •  The lack of scientifi c evidence to demonstrate that 
the increases are sustainable and will not degrade 
groundwater dependent ecosystems – in fact the 
science currently says the opposite.

 •  The lack of consideration of the impacts of increased 
groundwater extraction on surface water. 

Sustainability of groundwater increases

According to the Wentworth Group of Concerned 
Scientists, there is no publicly available peer reviewed 
science to show the proposed groundwater increases 
are sustainable. They state that the publicly available 
science, including the previous work of the MDBA 
to develop the Guide to the Plan, supports the need 
for a decrease in groundwater extraction in order to 
reach sustainable levels.1 The MDBA has not released 
scientifi c evidence to support its proposed increases.

The Murray-Darling Basin and 
groundwater – Selling the dog twice
Nicola Rivers, Law Reform Director, EDO Victoria
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In the case of Victoria, the draft Plan proposes to 
increase extraction in seven of the 15 groundwater 
resource areas, and maintain current levels of extraction 
in seven resource areas. Only one resource area has 
a recommended decrease.2 The MDBA has therefore 
determined that the current levels of extraction set by 
the Victorian Government are sustainable in 14 of the 15 
resource areas. However the Victorian Auditor-General 
found in October 2010 that the Victorian Government 
did not know whether current groundwater extraction 
levels were sustainable as the Government did not 
have adequate information on stocks, extraction and 
recharge rates, or the interconnection between 
groundwater and surface water.3 The MDBA has not 
released any information to indicate that they have 
more data now to support this conclusion than when 
the audit was conducted.

Connectivity of surface and groundwater 
systems

The groundwater increase also has implications for the 
setting of surface water SDLs. In connected systems, 
when groundwater levels drop, river levels will also 
drop in systems where the groundwater is providing the 
basefl ow for the river. The National Water Commission 
has stated that groundwater and surface water systems 
should be treated as being connected, unless there is 
clear proof that they are not.4 Many of the surface and 
groundwater systems in the Basin are connected, and 
in some systems the level of connectivity is unknown.5 

Increasing groundwater extraction will therefore have 
a direct impact on surface water SDLs in many of the 
systems in the Basin. According to the Wentworth 
Group, the MDBA’s current modelling for surface 

water SDLs does not factor in groundwater.6 Therefore 
the MDBA has not considered what the impacts on 
surface water will be of increasing groundwater 
extraction. 

The Wentworth Group states that ‘surface water users 
and the environment will feel major effects as a result 
of this potential increase in groundwater extraction’.7 
A proposed increase in groundwater extraction must 
be taken into account when setting surface water 
SDLs, and in most cases would require more water 
being removed from consumptive use than would be 
required if groundwater extraction were to remain the 
same. 

Legal issues with the Basin Plan’s approach 
to groundwater

In the absence of scientifi c evidence to justify the 
increase to groundwater extraction across the Basin, 
the proposed substantial increase in groundwater 
extraction goes against the fundamental purpose 
of the Water Act 2007 (Cth) which is to ensure that 
extraction is set at long term sustainable levels. The 
Act and the Basin Plan are based on a recognition that 
current extraction levels are unsustainable and have 
been for a number of years, and that this is causing 
environmental degradation, impacting on human use 
of the water (e.g. through salinity), and affecting water 
security for all users. The purpose of the Basin Plan 
is to return extraction to sustainable levels to fi x those 
problems.

As a statutory authority bound by the Water Act, the 
MDBA has no power to make decisions outside this 
legal framework, regardless of any political, social or 
economic justifi cation. If there is no scientifi c basis for 

(2012) 92 IMPACT! 3
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Ecologically Sustainable Development 5

the groundwater increases then the MDBA’s approach 
breaches two key requirements of the Water Act - that 
SDLs be set at sustainable levels; and the requirement 
for the MDBA to act on the best available science.8 

A further important requirement is for the MDBA to 
act in accordance with the precautionary principle.9 
Case law has stated that the precautionary principle 
will apply in decision-making where there is a threat 
of serious or irreversible environmental damage 
and scientifi c uncertainty as to the environmental 
damage.10 For example, in 2010 the Victorian Civil 
and Administrative Tribunal relied on the precautionary 
principle to rule that a Victorian water authority should 
not issue a groundwater licence until there was greater 
scientifi c certainty as to the sustainability of extraction 
from the groundwater resource.11 If the MDBA does 
not have enough scientifi c evidence to determine 
whether groundwater extraction should increase or 
decrease, the precautionary principle requires it to 
take a conservative approach. 

In light of the above scientifi c and legal concerns with 
the draft Basin Plan’s treatment of groundwater, the 
MDBA needs to reassess its approach. In particular, 
the following should be a priority:

 •  Unless the MDBA can provide scientifi c evidence 
that establishes that increasing groundwater 
extraction by the amount set out in the draft Plan 
is sustainable according to the requirements of 
the Act, the Basin Plan should require a decrease 
in groundwater extraction in accordance with the 
currently available science. 

 •  The MDBA should ensure that proposed SDLs for 
all surface water systems take account of SDLs in 
relevant groundwater systems, unless the surface 
water system is defi nitively known to have no 
connection to groundwater. 

Beyond the potential environmental and surface water 
impacts, there is one further potential impact that the 
Commonwealth should be wary of if it is going to lock 
in substantial groundwater increases through the Basin 
Plan. The Water Act contains provisions that make the 
Commonwealth liable for compensation to water users 
if the Basin Plan requires a reduction in water use in 
the future. The requirement for compensation will kick 
in if the reduction is due to new knowledge about the 
need for a reduction (e.g. that extraction levels are no 
longer sustainable) or due to a change in government 
policy.12 The MDBA should therefore be wary of 
putting the Commonwealth in the situation of allowing 
signifi cant increases in groundwater extraction based 
on inadequate scientifi c information, only to require 
massive decreases in future years when full scientifi c 

evidence and effects of climate change become 
apparent. This could expose the Commonwealth 
to a huge future liability, and cause signifi cant and 
unnecessary impacts on water users who take up the 
offer of increased groundwater use only to lose their 
water rights under future Basin Plans.

Conclusion

The uncertainties and potential for negative impacts 
as a result of increasing groundwater extraction in the 
Basin are signifi cant and should not be underestimated. 
The Water Act requires sustainability, strong science 
and a precautionary approach to be at the heart of 
decision-making around groundwater use. These 
are not currently present in the MDBA’s proposed 
treatment of groundwater in the draft Basin Plan. The 
MDBA still has the opportunity to make those changes 
before it fi nalises the Plan.

In a more recent development, there have been 
promising signs from Federal Water Minister Tony 
Burke in relation to groundwater. He has recently stated 
that he is concerned about the level of groundwater 
increases proposed in the draft Basin Plan and has 
made it clear to the MDBA that this is an issue he 
will be looking at closely. If the MDBA does not make 
changes to the groundwater SDLs before it presents a 
fi nal Basin Plan to the Minister for approval, there are 
indications that he will use his powers under the Act to 
force the MDBA to change the Plan before he accepts 
it and tables it in Parliament. 

Either via the MDBA, or the Federal Water Minister, it is 
essential that this aspect of the Basin Plan be changed 
to ensure groundwater extraction is sustainable into 
the future.

1  Wentworth Group of Concerned Scientists, Statement on the 2011 draft 
Murray-Darling Basin Plan (2012), 13.

2  Murray-Darling Basin Authority, Plain English Summary of the proposed Basin 
Plan, (2011), 88.

3   Victorian Auditor-General’s Offi ce, Sustainable Management of Victoria’s 
Groundwater Resources, (2010), vii-viii.

4   National Water Commission, The National Water Initiative—securing Australia’s 
water future: 2011 assessment, (2011), 100. 

5   Wentworth Group of Concerned Scientists, above n 1, 13.

6   Ibid.

7   Wentworth Group of Concerned Scientists, Analysis of groundwater in the 
2011 draft Murray-Darling Basin Plan (2012).

8   Water Act 2007 (Cth) (‘Water Act’), s 21(4).

9   Water Act, s 21(4)(a).

10   See, eg, Telstra Corporation v Hornsby Shire Council (2006) 67 NSWLR 256.

11   Alanvale Pty Ltd & Anor v Southern Rural Water & Ors [2010] VCAT 480.

12   See the risk allocation provisions in Part 2, Division 5 of the Water Act.
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Introduction

With Australia experiencing a mining boom on a scale 
not seen before in this country,1 the ability for objectors 
to large scale developments to bring merits appeals 
has never been more important. Merits appeals allow 
a court to ‘stand in the shoes’ of the original decision 
maker, consider evidence afresh and make a new 
decision on the merits of the development proposal. 
Where a large development, with potentially very 
signifi cant environmental impacts, has been approved 
without adequate assessment of the impacts, or 
conditions to prevent or manage those impacts, merit 
appeals provide an invaluable opportunity for a court 
to reassess aspects of the development’s impacts that 
are of concern to the community. Merit appeals bought 
by objectors are few and far between, mainly because 
the ability to bring such appeals is limited, as discussed 
below. However, where they have been brought, these 
appeals have resulted in improved environmental 
outcomes that have benefi ted both the local community 
and the public at large.2 At a time when Australia has 
in the order of 361 mining complexes, and with the 
growing push for the development of coal seam gas 
(‘CSG’) mining in NSW, merits appeal rights are a vital 
stop gap.

This article will discuss the environmental outcomes 
of three recent merit appeals commenced in the Land 
and Environment Court of New South Wales by EDO 
NSW on behalf of three community environmental 
organisations with mines on their doorsteps. In the 
context of the current review of planning laws being 
undertaken by the State Government in NSW, this 
article argues that the retention and enhancement of 
merits appeal rights for objectors is critically important, 
especially when it comes to large-scale, high impact 
developments such as CSG and mining.

What is a ‘merits appeal’?

In a merits appeal the Court remakes the decision that 
is being challenged and considers existing and new 
evidence on the issues that are raised in the appeal. 
This is different from assessing the legal validity of a 
decision, as is the case with judicial review proceedings. 
Merits appeals challenging a development approval 
under the Environmental Planning and Assessment 
Act 1979 (NSW) (‘EPA Act’) are commenced in Class 
1 of the Land and Environment Court’s jurisdiction.3 
These appeals are lodged in only a small percentage 
of the development determinations made across New 
South Wales.4 Merits appeals were an important aspect 
of the EPA Act when it commenced in 1979, however, 
over the years the ability of third party objectors5 to 
bring merits appeals has been whittled down. This was 
particularly the case as a result of Part 3A of the EPA 
Act (now repealed), which introduced a new system 
for assessing major projects under the EPA Act and 
signifi cantly reduced the circumstances in which a 
merits appeal could be bought. Under Part 3A, merits 
appeals were available to objectors only where the 
project was not a critical infrastructure project under 
Part 3A, there had not been approval of a concept plan 
for the project, the project had not been the subject 
of a review by the Planning Assessment Commission, 
and would have been categorised as designated 
development under Part 4 of the Act but for Part 3A.6 
As many contentious Part 3A projects were reviewed 
by the Planning Assessment Commission, such as the 
Anvil Hill and Moolarben coal mine projects, objectors 
were not able to bring merits appeals against most of 
the developments approved under Part 3A. The three 
merits appeals that EDO NSW ran in 2011, discussed 
in this article, were some of the few merits appeals 
bought against major projects that had been assessed 
under Part 3A. 

Merits appeal rights in 
New South Wales: Improving 
environmental outcomes
Natasha Hammond-Deakin*, Senior Solicitor, EDO NSW
Elaine Johnson**, Solicitor, EDO NSW

(2012) 92 IMPACT! 6
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Ecologically Sustainable Development 7

Part 3A was repealed in May 2011 and has been 
replaced by two separate assessment pathways, 
State signifi cant development and State signifi cant 
infrastructure.7 Merits appeals are permitted for 
objectors in relation only to State signifi cant development 
that would have been designated development had it 
not been declared to be State signifi cant development, 
and where there was no public hearing held by the 
Planning Assessment Commission.8

The Duralie case 

In February 2011, the Ironstone Community Action 
Group Inc (‘ICAG’) fi led a Class 1 merits appeal in 
the Land and Environment Court against the Planning 
Minister’s approval of the Duralie Extension Project, a 
new open cut coal mine 10 kilometres north of Stroud 
in the Hunter Valley. ICAG’s main concerns were in 
relation to impacts on the Mammy Johnsons River, the 
Giant-Barred Frog (a critically endangered species), 
biodiversity, and human health. In particular, ICAG was 
concerned about the lack of adequate assessment of 
impacts contained in the environmental assessment 
conducted by Duralie. The matter was heard by the 
Chief Judge of the Land and Environment Court, 
Justice Preston, over eight days, during which time both 
Duralie and ICAG presented expert evidence on the 
key issues raised by ICAG, and the Court travelled to 
Gloucester to hear from residents on a range of issues, 
including the effects of noise and dust on communities 
from the trains that transport coal out of the mine. 

On 10 November 2011, Justice Preston handed 
down his judgment,10 upholding the appeal by ICAG 
by granting approval for the open cut coal mine with 
revised conditions. The conditions imposed by the 
Court are stricter, more precise, and more enforceable 
than those imposed by the Minister. Three of the four key 
issues raised by ICAG were addressed, being water, 
biodiversity and the Giant-Barred Frog. His Honour 
declined to impose any specifi c criteria with respect to 
fi ne particulate matter, PM2.5, on the basis that there 
are currently no government standards set for PM2.5. 
A number of other issues raised by residents during 
the Court’s visit to Gloucester were also addressed 
in the conditions, including in relation to noise, dust 
and transparency. Importantly, the Court also required 
all plans and studies prepared by Duralie under its 
conditions to be published on its website within one 
month of the approval, and this website must be kept 
up to date.

“...merit appeals provide an 
invaluable opportunity for a 
court to reassess aspects of the 
development’s impacts that are 
of concern to the community.” 

With respect to biodiversity, his Honour increased 
the areas that must be maintained and enhanced for 
conservation purposes, and required closer correlation 
between vegetation communities that will be cleared 
and those that are to be protected as offsets. Further, 
whereas under the Minister’s approval much of the 
detail of how the offsets are to be managed was left 
to be determined by Duralie and the Department of 
Planning at a later stage, the Court-made conditions 
provide much more detail as to how Duralie must 
compensate for lost habitat and maintain and improve 
the environmental values of the offset areas. Together 
with the requirement that Duralie publish its plans 
and studies on its website, this means the consent 
conditions are much more enforceable than under the 
Minister’s approval. 

Most importantly however, the Court included 
conditions which require Duralie to either enter into 
a conservation agreement11 for the offsets or register 
a public positive covenant in favour of the Director-
General of Planning over the offset area, to remain in 
force in perpetuity. Where the Minister’s approval had 
merely required payment of an unspecifi ed amount 
as a conservation bond (which is also included in the 
Court’s conditions), the new approval requires that 
the offsets are protected and managed in perpetuity. 
However, such a condition does not legally prevent the 
mine from seeking future approval to mine the offset, 
an issue which will be tested in upcoming litigation.12

Water pollution was another key issue considered 
during this case. The Court imposed a condition 
requiring that there be no direct discharge into Mammy 
Johnsons River. This means that there can be no runoff 
from the mine site, and the only points where water may 
enter the river are via controlled discharge at specifi ed 
trigger levels set in accordance with ANZECC 
guidelines (2000) for ecosystem protection.13 Further, 
any water leaving the mine site must not constitute 
water pollution within the meaning the Protection of 
the Environment Operations Act 1997 (NSW).14 
There are also a number of conditions that more 
strictly regulate how water quality and impacts on the 
Giant-Barred Frog are monitored during the operation, 
which is important for determining whether Duralie is 
complying with its consent conditions, remembering 
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that the results of all such studies must be published 
on Duralie’s website and kept up to date.

Noise and dust from mines, including in relation to train 
movements when the coal is transported out of the 
mine, were key issues raised by the residents during 
the hearing. Although the Court declined to impose 
specifi c limits for PM2.5, the approval requires Duralie 
to ensure that, where limits are set for particulate 
matter emissions, emissions do not exceed those limits. 
Accordingly, the Court has now set enforceable criteria 
for dust, where the original approval only required 
Duralie to take ‘reasonable and feasible avoidance and 
mitigation measures’. 

While ICAG was seeking fi rst and foremost a refusal, 
the Court-made approval is a signifi cant improvement 
in a number of important ways on the Minister’s 
approval, and demonstrates the value in ensuring 
that objectors’ appeal rights with respect to large-
scale developments are maintained. Arguably, one of 
the most signifi cant innovations in this case was the 
inclusion of a condition requiring publication of all plans 
and studies on Duralie’s website. This, combined with 
more specifi c and enforceable conditions, will assist 
communities to better monitor compliance. It is hoped 
that these kinds of conditions will be replicated and 
developed in the future. This case shows that merits 
appeals by objectors have the potential to not only 
create better environmental and community outcomes 
for a particular project, but also have a broader 
application in developing new and innovative ways to 
protect the environment, and increase transparency 
and community engagement in large-scale planning 
proposals such as mining and coal seam gas.

The Ulan decisions15

The Hunter Environment Lobby Inc (‘HEL’) brought a 
merits appeal challenging the Minister for Planning’s 
approval of Ulan Coal Mines Ltd’s major project which 
comprised the consolidation and expansion of the 
Ulan coal mine, doubling its production rate to 20 
million tonnes of coal per year, utilising underground 
and open cut mining methods. HEL’s case raised 
three key issues, by which it submitted that the project 
was in breach of certain principles of ecologically 
sustainable development. Firstly, the experts agreed 
that the reduction in aquifer pressures caused by 
longwall mining operations would impact groundwater 
basefl ows to nearby creeks and rivers and it would take 
up to 500 years for groundwater systems to recover. 
Secondly, they argued that the project would result in 
the clearing of 408 hectares of vegetation, including 69 
hectares of White Box Woodland EEC which is listed 
as an endangered ecological community under the 
Threatened Species Conservation Act 1995 (NSW) 
and as a critically endangered ecological community 
under the Environment Protection and Biodiversity 
Conservation Act 1999 (Cth). HEL considered the 
biodiversity offsets that Ulan was required to set aside 
as compensation for the clearing were inadequate. 
Thirdly, HEL submitted that the project would 
exacerbate global anthropogenic climate change due 
to the scope 1, 2 and 3 greenhouse gas emissions that 
would result from the mining activities and the burning 
of the coal. HEL sought conditions requiring Ulan to 
offset its scope 1 and 2 greenhouse gas emissions.

The Court handed down two judgments in the 
proceedings, the fi rst on 24 November 2011.16 Her 
Honour, Justice Pain, stated that approval should ‘in 
principle’ be granted, but requested further information 
from the parties in relation to some conditions. In 

(2012) 92 IMPACT! 6
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Ecologically Sustainable Development 9

relation to groundwater, Her Honour did not go so 
far as to impose HEL’s suggested condition requiring 
Ulan to remediate groundwater resources, taking 
into account the uncertainty around the feasibility of 
remediation methods. However, the Court did impose 
a more rigorous condition requiring the offsetting of 
any loss of basefl ows in two rivers. In relation to the 
biodiversity offsets, two distinct offset sites had been 
imposed by the State and Commonwealth governments 
respectively. HEL had sought that the area required 
as biodiversity offsets be extended to include the 
area between those two offset sites. The Court, while 
declining to impose the additional offset area preferred 
by HEL, considered that there was a clear opportunity 
to link the two distinct offset sites with a biodiversity 
corridor that was to incorporate an area of endangered 
ecological community which lay outside of the distinct 
offset sites. These conditions were fi nalised in March 
2012. 

In relation to the greenhouse gas conditions, Her Honour 
indicated an intention to impose HEL’s suggested 
conditions and sought comment on the implications for 
the wording of the conditions that HEL had proposed 
of recent Commonwealth legislation comprising the 
Clean Energy Act 2011 (Cth) and related legislation 
(‘Clean Energy regime’). The Court handed down 
a second judgment on 13 March 2012.17 The Court 
declined to impose HEL’s GHG conditions, fi nding   
mine’s activities which result in scope 1 emissions and 
therefore the purpose of the condition would be met 
by the legislation. The Court also found that the extent 
to which the Clean Energy regime would not cover all 
of the mine’s scope 1 emissions was de minimus and, 
therefore, the proposed condition was unnecessary. 
Finally, the Court found that there is an unsatisfactory 
level of uncertainty in relation to the offsets market 
sought to be utilised under the condition.

Ulan is a landmark case in that the greenhouse gas 
conditions sought by HEL were the fi rst of their kind 
to be considered by a Court in Australia. The Court’s 
original judgment in November 2011, in which it 
expressed an intention to impose the greenhouse gas 
conditions pending consideration of the implication of 
the Clean Energy regime, sets an important precedent 
which may prove useful in other contexts. Also 
signifi cant are the Court’s endorsement of offsets to 
address groundwater, biodiversity and greenhouse 
gas emissions impacts, and its statement about the 
scope of the relevant condition-making power, which 
was held to be wide.18 The biodiversity corridor 
imposed by the Court as part of the biodiversity offset 
package provides an essential link between the larger 
offset areas, securing a larger area of an endangered 

ecological community and habitat for a number of 
species. 

The Majors Creek Case

Coastwatchers Association Inc & South East Region 
Conservation Alliance (‘SERCA’) commenced merits 
proceedings against the Minister for Planning and Big 
Island Mining Pty Ltd in which they raised a number of 
issues relating to the impacts of a proposed underground 
gold mine. The mine planned to use vertical drilling 
methods and the objectors were concerned about the 
impacts this would have on groundwater and surface 
water quality and quantity. They were also concerned 
about the impacts of reduced water fl ows on an 
endangered ecological community and a biodiversity 
offset area which was required to compensate for 
the clearing of 27.3 hectares of the Tablelands Basalt 
Forest endangered ecological community. 

Following discussions between the parties, the 
proceedings were resolved by consent. The 
mediated outcome resulted in a number of signifi cant 
improvements and better environmental outcomes. 
The conditions of consent now incorporate an 
improved design for the tailings dam which addressed 
concerns that high rainfall events would cause the dam 
to overfl ow. The new design features incorporate the 
need to consider the Possible Maximum Flood level 
for the region. Biannual monitoring of stream health 
and channel stability in two creeks is required, and all 
monitoring, major incident reports and other relevant 
information must be made public within 28 days. 
All water users downstream of the project can now 
register to be informed of the results of monitoring, or 
of any major incidents on the site. New measures will 
prevent birds and animals from entering the tailings 
dam. 

Due to groundwater and surface water impacts, which 
put at risk the groundwater-dependent Tablelands 
Basalt Forest endangered ecological community 
within the biodiversity offset area, an additional offsite 
biodiversity offset area is now required. This will 
protect additional areas of the endangered ecological 
community. The consent now also includes safeguards 
to ensure that any water released from the old workings 
will not have a negative impact on the water quality of 
a nearby creek. Further consultation with Indigenous 
stakeholders is also required.

Review of the NSW Planning System

The NSW Government is currently undertaking a 
comprehensive review of the NSW planning system 
operating under the EPA Act.19 The review seeks to 
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establish a statutory framework which provides a 
clear and simple planning procedure and clarify the 
decision-making framework, the role of stakeholder 
and community participation, and the accountability of 
each consent authority.20

The review Issues Paper invited submissions on how 
objector rights to merits appeals should operate under 
the new planning system. EDO NSW’s submission 
to the review identifi ed merits appeal rights as an 
important feature of the planning system, as they not 
only expand opportunities for public participation but 
also increase the transparency and accountability of 
the decision-making process.21 The extent to which 
Part 3A and other reforms to the Act stifl ed public 
participation was also criticised, and it was further 
suggested that merits review and appeal rights for 
objectors should be reinstated and broadened for all 
major projects in line with ICAC recommendations.22

Conclusion

The three cases discussed in this article demonstrate 
the practical value of merits appeals, even where the 
proceedings don’t ultimately result in a refusal of the 
project. The State of Planning in NSW Report also 
documents several case studies to demonstrate the 
practical value of merits appeals. The conditions of 
consent imposed by the Court or as an outcome of 
mediated resolution can reap signifi cant benefi ts for 
the environment. Further, merits appeals contribute to 
the growing jurisprudence of the Land and Environment 
Court of NSW, often putting before the Court cutting 
edge evidence and legal arguments in relation to new 
problems arising from the major projects, such as 
climate change and social and economic impacts.

In his swearing in speech in August 2003, McLellan CJ 
stated the following in relation to merits appeals:

  [The] continuing legitimacy [of the merits review 
process] rests on the consistency of decision-
making in accordance with identifi ed principles. 
Merit appeals provide the opportunity for the court 
to address contemporary environmental problems 
and responses and through the reasons for decision 
articulate principles which can guide and inform 
decision-making at all levels of the process.

In its submission to the Planning Review EDO NSW 
pointed out that the provision of merits appeal rights 
for objectors has had neither a fl oodgates effect 
nor encouraged vexatious litigation under the Act. 
According to the Local Development Monitor, in 2008-
09 there were 15 Class 1 appeals brought by third 
parties or objectors, and 85% of these appeals were 
successful. These represented only 3% of total Class 
1 appeals, and there were 12 class 4 appeals brought 
by third parties or objectors.23

Currently, the community’s ability to appeal to the Land 
and Environment Court of NSW on either the merits 
or legality of an approval remains signifi cantly limited 
for State signifi cant development and infrastructure, as 
it was under Part 3A. Hopefully the Planning Review 
will result in an increase in merits appeal rights for 
objectors so that they can continue to seek greater 
rigour in environmental decision making in relation to 
mining and CSG and other major projects.
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Sydney.

** BEnvMgmt LLB(Hons), Macquarie University.

1  P Cleary, Too Much Luck (2011).

2  See also P Briggs and J Taberner,’Court imposes carbon offset condition on 
planning approval’ (2012) 50 (3) Law Society Journal 62, 62.

3  Land and Environment Court Act 1979 (NSW), s 17.

4  L Pearson, P Williams, ‘The New South Wales planning reforms: Undermining 
external merits review of land-use decision-making?’ (2009) 26 EPLJ 19, 25.

5  An objector is a person who has made a submission on a development 
application under the EPA Act within the statutory time period required under the 
Act.

6  Environmental Planning and Assessment Act 1979 (NSW) (‘EPA Act’), (former) 
s 75L(1).

7  Environmental Planning and Assessment Amendment (Part 3A Repeal) 
Act 2011 (NSW). See also: EDO NSW), Fact Sheet 2.3b State Signifi cant 
Development and State Signifi cant Infrastructure, available at: <http://www.
edonsw.org.au/edonsw/site/factsh/fs02_3_1b.php>.

8  EPA Act, ss 23F, 98, 98(5), 77A(2).

9  Ironstone Community Action Group Inc v NSW Minister for Planning and 
Duralie Coal Pty Ltd [2011] NSWLEC 195 

10  Ironstone Community Action Group Inc v NSW Minister for Planning and 
Duralie Coal Pty Ltd [2011] NSWLEC 195.

11  Under s. 69B of the National Parks and Wildlife Act 1974 (NSW)

12  Bulga Milbrodale Progress Association Inc v Minister for Planning. Land and 
Environment Court proceedings number 10224 of 2012.

13  The revised Australian and New Zealand Environment Conservation Council 
(ANZECC) Guidelines and Water Quality Objectives in NSW (2000).

14  See s. 120.

15  Hunter Environment Lobby Inc v Minister for Planning [2011] NSWLEC 221; 
Hunter Environment Lobby Inc v Minister for Planning [2012] NSWLEC 40.

16  Hunter Environment Lobby Inc v Minister for Planning [2011] NSWLEC 221.

17  Hunter Environment Lobby Inc v Minister for Planning [2012] NSWLEC 40

18  P Briggs and J Taberner, above n 2,62.

19  ‘A new planning system for NSW’ Fact sheet, available at: <http://www.planning.
nsw.gov.au/LinkClick.aspx?fi leticket=hWfB7khyhJw%3d&tabid=68&language=
en-AU>.

20  NSW Planning Systems Review Issues Paper December 2011 pg. 6, available 
at: <http://www.planningreview.nsw.gov.au/LinkClick.aspx?fi leticket=vdfmYCgvA
AE%3d&tabid=117>.

21  EDO NSW, Submission to NSW Planning Review Issues Paper (joint with 
NCC and TEC), available at: <http://www.edonsw.org.au/edonsw/site/pdf/
subs/120314ncc_edo_tec_joint_sub_planning_system_review_issues.pdf>. 

22  In 2007 the ICAC recommended that several new categories of merits appeals 
should be introduced, including developments where a council is the applicant 
and the consent authority; major and controversial developments (such as 
large residential fl at developments); and developments which are the subject of 
planning agreements. See Independent Commission Against Corruption (2007), 
Corruption Risks in NSW Development Processes. 

23  McClellan, The Hon Justice Peter, ‘Access To Justice In Environmental Law: 
An Australian Perspective’ Commonwealth Law Conference 2005, London, 11-15 
September 2005.

(2012) 92 IMPACT! 6

10059_IMPACT_ISSUE_92_v5.indd   1010059_IMPACT_ISSUE_92_v5.indd   10 13/05/12   2:07 PM13/05/12   2:07 PM



Ecologically Sustainable Development 11

Introduction

Protest has been a prominent and constant feature 
of the Australian environment movement. Some 
recent climate change protest activity has involved 
the disruption of mining and electricity generating 
operations, aiming to draw attention to the contribution 
of these sectors to global warming, and has caused 
operators to incur commercial losses as a result. 
Industry concerns about such protest activity have 
prompted governments to review the adequacy of 
applicable federal and State offences and penalty 
regimes. This article outlines the background to, and 
the operation and implications of the Electricity Industry 
Amendment (Critical Infrastructure) Act 2009 (Vic) 
(‘Critical Infrastructure Act’), which was introduced in 
response to protest activity at coal-fi red power stations 
in Victoria.1 The Act creates two new summary offences 
which criminalise ‘unauthorised presence’ on premises 
of critical electricity infrastructure and ‘unauthorised 
interference’ with critical electricity infrastructure.2 
These new offences operate alongside existing 
trespass and property damage offences and attract 
more severe penalties than those applicable under 
existing law. After highlighting the key aspects of these 
offences, this article examines their compatibility with 
the Charter of Human Rights and Responsibilities Act 
2006 (Vic), particularly in regard to the right to freedom 
of expression and the rights of peaceful assembly and 
freedom of association. It will also examine the extent 
to which the introduction of these offences is in the 
public interest.

Background

In mid-October 2009, the Electricity Industry 
Amendment (Critical Infrastructure) Bill 2009 
(Vic) (‘Critical Infrastructure Bill‘) was introduced 

into the Victorian Parliament. The Bill proposed to 
create new offences and signifi cantly increase the 
penalties applicable to unlawful protest activity at 
sites of electricity generation. The introduction of the 
legislation occurred one month after a large, peaceful 
community protest at Hazelwood Power Station at 
which around 20 people were charged with trespass 
for climbing over a fence in an attempt to affi x a 
community decommission notice to one of the plant’s 
administrative offi ces. The Minister for Energy and 
Resources, Peter Batchelor, indicated in his second 
reading speech that the legislation was intended to 
deter protest activity that has ‘the potential to disrupt 
[electricity] production and threaten supply’.3 The 
introduction of the legislation also followed a review 
of the applicable penalty regimes by the Standing 
Committee of Attorneys-General (‘SCAG’), which, at 
the request of the Ministerial Council on Energy (‘MCE’), 
was asked to review the penalty regimes applicable 
to protest activity at energy infrastructure sites.4 This 
request followed correspondence from the Energy 
Infrastructure Assurance Advisory Group conveying 
energy industry concerns about the inadequacy of the 
existing penalty regimes to ‘dissuade issues-motivated 
activists from illegal activity at energy infrastructure 
sites’.5 The SCAG undertook to ‘assess whether any 
new offences specifi cally targeting the disruption of 
essential services provided by critical infrastructure 
should be developed’.6

The critical electricity infrastructure 
offences: a brief outline

The Critical Infrastructure Bill amended the Electricity 
Industry Act 2000 to create two new summary 
offences which specifi cally apply to critical electricity 
infrastructure. Section 79 criminalises unauthorised 
presence on relevant critical infrastructure sites and 

The Victorian critical electricity 
infrastructure offences and 
climate change protest
Lisa Caripis, Research Assistant, Centre for Resources, Energy and Environmental Law, 
Melbourne Law School
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s 80 criminalises unauthorised interference with 
critical electricity infrastructure plant and equipment or 
vehicles. The legislation is broad in scope and appears 
intended to cover the fi eld. For example, critical 
electricity infrastructure is defi ned as an electricity 
generation facility with a capacity of 1000 kVA or 
greater, a related coal mine or water storage facility, 
or a substation, terminal station or distribution system 
or transmission system switchyard.7 Moreover, the 
offences apply in areas beyond the immediate vicinity 
of the infrastructure itself, including land or premises on 
which, or in an enclosure in which, critical infrastructure 
is situated.8 The new laws seem to capture almost 
every kind of conduct that could constitute protest 
activity. The new offences also operate in addition to 
the existing trespass and property damage offences. 

“The new laws seem to capture 
almost every kind of conduct that 
could constitute protest activity” 

Section 79: Unauthorised Presence 

A person may be charged under s 79 if they are 
present on premises on which critical infrastructure is 
situated and know that they do not have the authority 
to be there. There is no requirement that their presence 
poses a risk of disruption to electricity generation or 
supply. By comparison, the standard trespass offence9 
is subject to a number of qualifi cations; to be guilty, a 
person must wilfully enter a private place or Scheduled 
public place without express or implied authority. 
Furthermore, it is a defence if the person entered the 
property with a lawful excuse or for a legitimate purpose 
or if they acted under a fair and reasonable supposition 
that they had a right to enter the property.10

As such, s 79 removes the statutory defences available 
to people whose conduct would normally be dealt with 
under trespass. More signifi cantly, the maximum penalty 
applicable is a term of imprisonment of one year or a 
penalty of 120 penalty units (approximately $14000)11 
compared with the 6-month term of imprisonment or 
25 penalty units (approximately $3000) under the 
Summary Offences Act 1966.12

The Scrutiny of Acts and Regulations Committee 
(‘SARC’) concluded in its review of the amendment that 
the absence of statutory defences in combination with 
the more severe penalties makes s 79 more onerous 
than the standard trespass offence.13 Moreover, the 
broad scope of the offence creates ambiguity as to 

where it applies and therefore as to what is and what is 
not lawful. This in turn may deter lawful protest.

Section 80: Unauthorised Interference 

The offence in s 80 has a higher threshold than the 
s 79 offence; a person is guilty of the offence if the 
person damages, interferes with, tampers with or 
attaches a thing to plant or equipment, or to a relevant 
infrastructure vehicle without authority (‘the prohibited 
act’), and the person was reckless as to whether their 
conduct would disrupt the generation, transmission or 
distribution of electricity. 

Insofar as it applies to damage, s 80 may be 
understood as a midpoint between the summary 
offence of wilful damage causing injury under $500014 
and the equivalent indictable offence for injury over 
$5000.15 Unlike those offences, however, the person 
does not need to have done the prohibited act with 
the intention to cause damage. Similarly, an act is still 
caught by s 80 even where it does not cause damage 
but involves interfering or tampering with, or attaching 
a thing to plant, equipment or a relevant vehicle. The 
focus of the provision then is not so much on the 
act or immediate property damage caused, but its 
potential consequences for the electricity supply. It 
does not appear necessary, however, to prove that the 
prohibited act actually caused a disruption to electricity 
generation, transmission or distribution. Furthermore, 
a person does not need to interfere with the plant 
and equipment or relevant vehicle with the purpose 
or intention of causing disruption; the recklessness 
requirement means that it could suffi ce that the person 
knew it was probable that disruption could occur as a 
result of their acts.

Again, the penalties under s 80 are signifi cantly more 
severe than for the equivalent summary offence for 
criminal damage; a term of imprisonment of 2 years, 
or equivalent statutory fi ne of 240 penalty units 
(approximately $28 000), compared to a 6 month term 
of imprisonment or 25 penalty units (approximately 
$3000). It is worth noting that s 80 prescribes the 
maximum penalty that can be ordered for a summary 
offence.16 This has the effect of increasing the penalties 
for summary offences as well. 

The intended operation of the new 
offences: addressing threats to 
electricity supply?

In the second reading speech and Parliamentary 
debate prior to the passage of the Critical Infrastructure 
Bill, various members of Parliament characterised 
the legislation as a measure necessary to protect 
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the public from the ‘threat’ posed by climate change 
protesters to the electricity supply. Parliamentarians 
described protesters variously as ‘intruders’17 who 
‘invade’ power plants and ‘break down’ fences, engage 
in ‘lawless behaviour’18 and ‘recklessly [endanger] the 
wellbeing of other persons’,19 with descriptions also 
including ‘vandals’20, ‘extremists’,21 ‘eco-terrorists’22, 
and a ‘discrete minority group that is almost bordering 
on anarchy… [attempting to] shut down the electricity 
grid and shut down the industry’.23

It is arguable that the threat posed by climate change 
protesters was somewhat overstated. It would be 
extremely diffi cult to cause a noticeable disruption 
to the electricity supply as to do so would require all 
other generators feeding into the grid to be operating 
at capacity. This is a rare occurrence, restricted to 
only a few days in the peak of summer.24 Indeed in 
2007, when protesters locked on to conveyer belts, 
shutting one of three generators at the Loy Yang power 
station for fi ve hours, Victoria’s power supply was not 
affected.25 Les Hosking, the General Manager of the 
National Electricity Market Management Company 
(‘NEMMCO’), the predecessor to the Australian 
Energy Market Operator, explained at the time that 
when power generation from one plant is down:

  [NEMMCO] just allow[s] other generators to ramp 
up their generation slightly to meet the demand that 
would have been met by Loy Yang (the affected 
power station). So it’s a matter of which generators 
are willing to sell at the price from another source.26

In the National Electricity Market, generators bid their 
supply of electricity into the electricity grid. In the event 
that a generator’s capacity is temporarily curbed, it 
loses a volume of sales to a competing generator. The 
operators of the Loy Yang power station estimate that 
the 2007 incident cost them between $200,000 and 
$400,000. While protecting commercial interests is 
a legitimate concern for power plant operators, in the 
absence of a genuine threat to the electricity supply, do 
they warrant the special protection of the law through 
the creation of new, specifi c offences with harsher 
penalties? 

Even if protesters intended to and were capable of mass 
disruption by interfering with one plant’s generation 
capacity, it is unclear why s 79 does not require proof 
of a potential disruption. Unless it could be argued that 
deterring the mere presence of protesters is necessary 
to prevent an act that could lead to a disruption in 
generation, the scope of s 79 seems disproportionate 
to the aims of seeking to protect energy supply, as 
discussed above. Indeed, in its submission in relation 
to the offences, the Law Institute of Victoria (‘LIV’) 
concluded that the Critical Infrastructure Act ‘appears 

to protect private interests connected with power 
generation facilities by criminalising nuisance behaviour 
of protesters’.27 The LIV proposed amendments to the 
Bill to make the offences proportionate to the aim 
of protecting the electricity supply. These included 
limiting the penalty for an offence under s 79 to a fi ne 
only and introducing an element of intention to cause 
disruption. With regard to the offences under s 80, the 
LIV submitted that the government add a requirement 
that the acts result in actual or potential disruption of 
electricity generation, transmission or distribution.28 
These amendments were not adopted by Parliament.

Implications for civil and political rights

While there is no distinct legal right to protest,29 there 
is a recognised right to freedom of expression as 
well as the right to peaceful assembly and freedom 
of association. It is from these rights that a right to 
protest is said to derive.30 Both rights are protected 
under the Victorian Charter of Human Rights and 
Responsibilities 2006 (‘the Charter’).31 The Charter 
draws heavily on the rights and freedoms contained 
in the International Covenant on Civil and Political 
Rights.32 It was enacted in recognition of the importance 
of protecting and strengthening the principles and 
values that underlie Victoria’s democratic institutions 
by ‘requiring government laws, policies and decisions 
to take into account civil and political rights’.33 Under 
the Charter, the Member of Parliament introducing a 
Bill must table with it a statement of compatibility.34 If 
the Member believes the Bill limits or is incompatible 
with any Charter rights, the statement must also 
detail the nature and extent of the incompatibility.35 
The statement must explain how the incompatibility is 
reasonable and ‘demonstrably justifi ed in a free and 
democratic society.’ The ability to limit certain rights 
recognised in the Charter recognises that these rights 
are non-absolute, that is, they exist subject to other 
rights and interests. Nevertheless, the obligation to 
prepare a statement of compatibility demands some 
weighing up and balancing of the different rights and 
interests in question in any given instance. In the case 
of the Critical Infrastructure Bill, the Minister issued a 
brief statement of compatibility: 

  The Bill does not raise any human rights issues 
because it simply creates new criminal offences and 
makes technical amendments.36

This somewhat meagre assessment prompted the 
SARC, which is tasked with reviewing the compatibility 
of legislation with the Charter, to express concerns 
about the adequacy of the statement and request 
elaboration.37 The SARC explained that it considered 
that the new s 79 (the ‘unauthorised presence’ offence) 

10059_IMPACT_ISSUE_92_v5.indd   1310059_IMPACT_ISSUE_92_v5.indd   13 13/05/12   2:07 PM13/05/12   2:07 PM



14

would unduly limit protesters’ right to freedom of 
expression because of its targeted application to sites 
of critical electricity infrastructure and because of its 
more onerous nature when compared with applicable 
existing offences.38

As the Law Institute of Victoria pointed out in its 
submission to the Minister,39 the Critical Infrastructure 
Act also arguably limits the right to peaceful assembly 
by deterring people from gathering for the purpose of 
protest. With regard to the right to peaceful assembly, 
the Charter Guidelines for legislation and policy 
offi cers identify that legislation that limits the ability 
of a person or group of people to peacefully protest 
for a non-violent purpose may trigger a limitation of 
the right to peaceful assembly protected under the 
Charter.40 Nevertheless, the legislation was passed 
unamended, raising questions about whether suffi cient 
legal, societal and institutional safeguards are in place 
to protect the space for public protest.

Conclusion

Despite its implications for human rights, the Critical 
Infrastructure Bill was passed in Parliament with barely 
any coverage or commentary in the media. It is likely to 
escape attention outside of legal circles until it forms 
the basis of a prosecution. At the time of writing, no 
one had been charged under the critical electricity 
infrastructure laws and other jurisdictions in Australia 
were yet to introduce similar offences. The question of 
whether environment and climate change protest is or 
is not in the public interest and conversely, in whose 
interest the laws seeking to prevent such protest 
are made, continues to be a matter of democratic 
signifi cance. As we enter increasingly critical times to 
prevent the worst impacts of climate change, the law’s 
ability to recognise the role of protest in facilitating a 
timely and appropriate response to this challenge is 
more important than ever.
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Introduction

The issue of pollution control in New South Wales 
became a matter of widespread public concern during 
late 2011, when a number of incidents at the Orica 
chemical plant on Kooragang Island resulted in the 
release of hazardous chemicals, including hexavalent 
chromium, into the atmosphere. As communities 
directly surrounding the Orica plant inhaled the toxic 
fumes, an inquiry and prosecution were launched, and 
amendments to the Protection of the Environment 
Operations Act 1997 (‘POEO Act’) followed.1

Regrettably, the pollution incidents at the Orica 
plant were not isolated. Pollution from heavy industry 
occurs on an ongoing basis throughout NSW, and it 
is this issue which was the subject of over two years 
of litigation in Blue Mountains Conservation Society 
v Delta Electricity,2 before the case fi nally settled in 
October 2011. In this case, the Blue Mountains 
Conservation Society (‘BMCS’) took State-owned 
operator Delta Electricity (‘Delta’) to court seeking 
orders to stop Delta polluting the Coxs River. The Coxs 
River is located in the Blue Mountains region, and is 
part of Sydney’s drinking water catchment, supplying 
water to Sydney’s major water supply reservoir, 
Warragamba Dam. This case note details the basis 
on which the Conservation Society sought those 
orders, and discusses the signifi cance of the terms 
of settlement ultimately agreed between the parties, 
including the need for legislative and regulatory reform.

Background

In 2007, through a series of tests conducted as part of 
the community-based Streamwatch program, BMCS 
and other local environment groups became aware 
that a range of potentially harmful substances were 
being discharged into the Coxs River from Delta’s 

Wallerawang power plant. The groups commissioned 
an independent study from water quality expert, Dr 
Ian Wright, which confi rmed what preliminary testing 
had shown – that waste water being released from 
the Wallerawang power plant into the Coxs River 
contained a number of harmful chemical toxicants 
and other substances, including salt, copper, zinc, 
aluminium, boron, fl uoride and arsenic. None of these 
substances were permitted for discharge under Delta’s 
environment protection licence.

Following these preliminary investigations, BMCS 
brought the matter to the attention of the relevant 
authorities, including the (then) Department of 
Environment and Climate Change (now the Offi ce 
of Environment and Heritage), requesting action be 
taken in respect of the ongoing pollution. However, 
the Department declined to take any enforcement 
action, and in June 2009 BMCS fi led civil enforcement 
proceedings in the Land and Environment Court for 
water pollution offences under the POEO Act.3

Under s 120 of the POEO Act, it is an offence to 
pollute waters, except as authorised by an environment 
protection licence. BMCS argued that Delta was not 
explicitly authorised by its licence to discharge any of 
the named substances, and that therefore Delta was 
polluting waters in breach of s 120 of the Act. BMCS 
fi led its case under the open standing provisions 
of the POEO Act, which allows any person to bring 
proceedings in the Land and Environment Court for an 
order to remedy or restrain a breach of the POEO Act 
and its regulations.4 In this case, BMCS was seeking 
a declaration from the Court that Delta had in fact 
polluted waters within the meaning of the Act since 
2007, and orders to require Delta to immediately cease 
polluting the Coxs River and to mitigate the damage 
caused.

Blue Mountains Conservation 
Society v Delta Electricity
Elaine Johnson,* Solicitor, EDO NSW
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The litigation

Over the next two years, the parties were engaged in 
a series of interlocutory matters in both the Land and 
Environment Court, and the NSW Court of Appeal. 
BMCS was successful in obtaining a maximum costs 
order in its favour (in the amount of $20,000) which 
was also successfully defended on appeal.5 The order 
meant that in the event that BMCS was unsuccessful, 
the maximum costs it would be liable to pay would be 
$20,000. This was an important step for BMCS, who 
could not have continued the litigation without having 
their costs capped. This maximum costs order was 
the fi rst such order granted by the Court in a public 
interest environmental matter. On application by Delta, 
BMCS was also required to provide $20,000 security 
for costs.6

Signifi cantly, during this time BMCS also successfully 
defended an application by Delta to have the case 
struck out of Court. In late 2010, Delta sought orders 
that the whole, or parts, of the case be struck out on 
the basis that either BMCS’s claim did not disclose 
a reasonable cause of action, or it was not within 
the Court’s jurisdiction to determine it. In particular, 
Delta alleged that a breach of s 120 of the POEO 
Act was not one which could be remedied under the 
open standing provisions of the Act. Essentially, Delta 
argued that s 120 only provides that it is an offence 
to pollute waters, and does not impose a duty not to 
pollute that can be remedied or restrained using the 
open standing provisions.

Delta’s arguments were rejected by the Court in a 
judgment delivered by Justice Pepper in 2011.7 In 
particular, her Honour held that Delta’s submissions 
constituted neither a proper textual analysis of the 
relevant sections of the Act, nor or a purposive 
construction of the Act. The practical signifi cance 
of this fi nding is that third parties can stop polluters 
from breaching the Act. Justice Pepper also found that 
stopping the continuing discharge of the pollutants 
would be a practical remedy that could be imposed in 
respect of the past breaches, which meant that there 
was value in bringing the case.

The outcome at mediation

After over two years in Court with no hearing on the 
matters of substance in this case, on 11 October 
2011 the parties agreed to settle the litigation on the 
following terms:8

 •  Delta admits that it has discharged waste waters 
containing the pollutants between May 2007 and 
August 2011, and that it has polluted waters within 
the meaning of s 120 of the POEO Act, without 

authorisation under its licence, except in relation to 
salt;9

 •  Delta submits an application to the Environment 
Protection Authority (‘EPA’) to vary its licence to 
specify maximum concentration levels for copper, 
zinc, aluminium, boron, fl uoride, arsenic, salt and 
nickel; and

 •  Delta submits an application to the EPA to include a 
condition in its licence requiring the implementation 
of a program of works for the full treatment of 
cooling tower blow down water from Wallerawang 
power station pursuant to a pollution reduction 
program.

Accordingly, Delta has now agreed that it will do the 
works necessary to stop the pollution, and that in 
the interim, it will apply for limits to be set on those 
pollutants. Those limits are to be determined by the 
EPA, in consultation with the community and public 
comment has in fact been sought on Delta’s variation 
applications. At the time of writing, it remains to be 
seen what limits the EPA determines are acceptable 
for the range of pollutants the Conservation Society is 
concerned about.

Conclusion

The decision in Blue Mountains Conservation Society 
v Delta Electricity is important for a number of reasons. 
First and foremost, it shows the value of community 
engagement in the regulation and decision-making 
processes where pollution is concerned. As publicly 
highlighted by the Orica incidents, when it comes to 
pollution, it is the people who live in and around the 
area who will be the most affected. And it is these same 
people who have the local knowledge of what impacts 
pollution is having on the environment and on human 
health. Therefore, it is important that communities are 
actively engaged in all aspects of pollution regulation, 
and that it is not just a matter left up to regulators and 
polluters to determine amongst themselves. This is 
a matter dealt with at length in EDO NSW’s recent 
discussion paper Clearing the Air: Opportunities for 
improved regulation of pollution in New South Wales.10

Another illustration of the case’s signifi cance is the 
fact that it was left to the community to take civil 
enforcement action against Delta, even after the 
matter was raised with the appropriate authorities. This 
demonstrates a clear need for a more robust regulatory 
system in this State. Too often, decisions concerning 
concentration limits, monitoring and licence variations 
are left up to negotiations between the polluter and 
the regulator. This can tend to promote a “wait and 
see” approach to regulation of pollution, even over 

(2012) 92 IMPACT! 15
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many years of known pollution offences, often at the 
expense of the environment. This process needs to be 
opened up to include consultation with, and oversight 
by, the communities affected by the pollution. The EPA 
also needs to be better resourced to take enforcement 
action where pollution offences are identifi ed.

Finally, the admission by Delta in this case that it was 
polluting in breach of its licence conditions is signifi cant. 
Delta has agreed with the Conservation Society that 
unless a polluter is explicitly authorised to discharge 
substances into water through its environment 
protection licence, such a discharge will constitute a 
water pollution offence under the POEO Act. It was 
accepted by Delta that this is the case even where the 
polluter is required to monitor for those pollutants. It 
now rests with the appropriate regulatory authorities to 
ensure that industry is properly monitored, and where 
pollution is known to be occurring, that enforcement 
action is taken without delay.

* BEnvMgmt LLB(Hons), Macquarie University.

1  See Kooragang Island Orica chemical leak Committee, NSW Legislative Council, 
Inquiry into the Kooragang Island Orica chemical leak (2011), available at: 
<www.parliament.nsw.gov.au>.

2  Land and Environment Court Proceedings No. 40358 of 2009.

3  Land and Environment Court Proceedings No. 40358 of 2009.

4  Protection of the Environment Operations Act 1997 (NSW), s 252.

5  Blue Mountains Conservation Society Inc v Delta Electricity (2009) 170 LGERA 
1; Delta Electricity v Blue Mountains Conservation Society Inc (2010) 176 
LGERA 424.

6  Blue Mountains Conservation Society Inc v Delta Electricity (No 2) [2009] 
NSWLEC 193; Delta Electricity v Blue Mountains Conservation Society Inc 
(security for costs) [2010] NSWCA 264.

7  Blue Mountains Conservation Society Inc v Delta Electricity (No 3) [2011] 
NSWLEC 145.

8  Delta Electricity and Blue Mountains Conservation Society, Media Statement: 
Positive steps in protecting the Coxs River (17 October 2011), available at 
<http://www.edonsw.org.au/edonsw/site/pdf/casesum/111017delta_mediation_
media_release.pdf>.

9  Under its licence, Delta pays a load-based fee for the discharge of salt.

10  EDO NSW, Clearing the air: Opportunities for improved regulation of pollution in 
New South Wales (2012).
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