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“If you were hoping that things might be different in 2013 — you know, that bankers would 
be held responsible for bad behavior or that the government might actually assist troubled 
homeowners — you can forget it.”
       Gretchen Morgenson1



At the beginning of his second term in office President Obama has been 
dogged by persistent criticism that his Administration has gone far too 
easy on Wall Street: that the big banks have yet to be held accountable 
for their role in precipitating the financial crisis – in effect let off the 
hook while reaping the benefits of enormous bailouts paid for by a 
public that has yet to see any substantial benefit from a recovery that 
seems largely limited to Wall Street. Specifically:

The Administration has yet to prosecute a single major bank or •	
top level executive for the widespread fraud leading to the system’s 
collapse.

Civil penalties have similarly failed to be imposed on top executives, •	
and fines levied against the banks have been so small as to amount to a 
minor cost of doing business.

Settlements have left the banks themselves in control of providing •	
relief and restitution to homeowners, giving them credit for cleaning up 
their balance sheets more than preventing foreclosures.

Far from showing any signs of having been chastened, the biggest •	
banks are now even bigger, and have successfully slowed down or 
weakened key elements of the financial reform bills passed in the wake 
of the collapse.

And signs even early on in the second Obama Administration are not 
encouraging:

With no mention of Wall Street and the banks anywhere in either •	
his second inaugural speech or the 2013 State of the Union address, 
the President appears to be wishing the crisis behind him more than 
addressing its still festering wounds.

Statements by new appointees like Treasury Secretary Jacob Lew have •	
suggested that they view the “too big to fail” problem as having been 
largely solved, even as new studies confirm how much the systemically 

1. Morgenson, Gretchen, “Surprise, Surprise: The Banks Win,” The New York Times, January 5, 2013,
http://www.nytimes.com/2013/01/06/business/bank-settlement-may-leave-tiny-slices-of-a-smaller-pie.html.
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risky banks still benefit from market assumptions that they retain that 
status.

Despite having faced withering rebukes for their handling of key •	
cases and settlements, agencies like the Office of the Comptroller 
of the Currency have reignited that criticism in their attempts to 
amend the disastrous Independent Foreclosure Review settlement, 
yet again constructing terms far more favorable to the banks than to 
homeowners and borrowers.

Finally, on the ground, while reports tell of the recovery of “the housing 
market,” the racial wealth gap stands at an all-time high, while the 
“recovery” appears to be driven to a good degree by mass purchases of 
REO properties by hedge fund and private equity speculators, together 
with a rise in construction of ultra-luxury condos for sale to foreign 
high rollers.2 Unless he changes course, the President will leave a legacy 
not of equal opportunity for all and a rising middle class, but an ever 
widening gap between rich and poor. 
 
This report details the ways in which the Obama Administration to 
date has fallen short in its promises to hold Wall Street to account, and 
challenges the President to change direction while he still has time.

A new beginning?
With the departure of several high level officials most responsible 
for Wall Street oversight and accountability, President Obama has an 
opportunity to re-examine his approach to the financial industry at 
a time when that approach is facing renewed and frequently sharp 
criticism.

While these officials – including Treasury Secretary Timothy Geithner, 
Assistant Attorney General Lanny Breuer, and Securities and Exchange 

2. Allen, Greg, “In Miami, A New Condo Boom Revives Hopes Of Housing Recovery,” National Public Radio, 
February 22, 2013, http://www.npr.org/2013/02/22/172602696/in-miami-a-new-condo-boom-revives-
hopes-of-housing-recovery.
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Commission Enforcement Director Robert Khuzami – saw themselves 
as having acted appropriately and strongly to rein in the financial 
industry in the wake of the Great Recession,3 the Administration’s record 
of investigation, enforcement and prosecutions has fallen far short 
of what a wide range of lawmakers, economists, former prosecutors 
and regulators, consumer advocates and community groups view as 
necessary accountability.

The Administration has not been without successes. Passage of the 
Dodd–Frank Wall Street Reform and Consumer Protection Act in 
July of 2010 was a strong achievement, and the establishment of 
the Consumer Financial Protection Bureau was a true milestone. But 
Wall Street lobbyists have kept many key provisions of Dodd-Frank 
tied up and delayed in the rulemaking process,4 while programs and 
settlements designed to force the banks and mortgage servicers to 
provide relief and restitution to defrauded borrowers and homeowners 
have fallen short.5

In the view of many critics, the Obama Administration has been far 
more successful in restoring the financial industry’s profitability than it 
has been either in resolving the systemic issues that led to the crisis or 
in restoring the national economy for American workers and families. 
That sentiment has surfaced in public opinion polls, helped fuel Occupy 
Wall Street, and is shared by many in the Washington establishment, 
included former members of the Obama Administration. As former FDIC 
chair Sheila Bair put it:

3. Wessel, David, “In Exit Interview, Geithner Muses on Crisis Era,” Wall Street Journal, January 17, 2013, 
http://online.wsj.com/article/SB10001424127887323783704578247981375751520.html. Robert 
Khuzami interview with Bloomberg TV, “Khuzami on SEC Leadership, Oversight: Capitol Gains,” January 
27, 2013, http://www.bloomberg.com/video/khuzami-on-sec-leadership-oversight-capitol-gains-
YRDEmWsHREqjzZSxuhLBJQ.html. Lanny Breuer interview with PBS, “Lanny Breuer: Financial Fraud Has 
Not Gone Unpunished,” January 22, 2013, http://www.pbs.org/wgbh/pages/frontline/business-economy-
financial-crisis/untouchables/lanny-breuer-financial-fraud-has-not-gone-unpunished.
4. The Volcker Rule is a case in point: Senators have repeatedly expressed dismay at the delays, and 
now Occupy the SEC has filed suit against a raft of federal agencies for failing to meet deadlines for its 
implementation. Douglas, Danielle and Dina ElBoghdady, “Senators call for an end to Volcker rule delay,” 
Washington Post, October 25, 2012,
http://articles.washingtonpost.com/2012-10-25/business/35501272_1_volcker-rule-largest-banks-
regulators.  
Patterson, Scott, “Volcker Rule Could Be Delayed—Again,” Wall Street Journal, February 27, 2013,  
http://professional.wsj.com/article/SB10001424127887324662404578330563892792982.html. 
“Occupy the SEC Sues Federal Reserve, SEC, CFTC, OCC, FDIC and U.S. Treasury Over Volcker Rule Delays,” 
February 27, 2013,  
http://occupythesec.nycga.net/2013/02/27/occupy-the-sec-sues-federal-reserve-sec-cftc-occ-fdic-and-u-s-
treasury-over-volcker-rule-delays.
5. Murguía, Janet, Marc H. Morial, and Lisa Hasegawa, “Have Mortgage Settlements Left Communities of 
Color Behind?” National Journal, February 27, 2013, 
http://www.nationaljournal.com/thenextamerica/perspectives/opinion-have-mortgage-settlements-left-
communities-of-color-behind-20130227.
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President Obama, who has rightly made income inequality 
a signature issue, cannot be pleased that the über-rich have 
gained under the policies pursued by his administration, while 
the bottom 99 percent have not. Unfortunately, his economic 
team, populated by acolytes of the former Treasury secretary 
Robert E. Rubin, has relied on the same “growth” policies 
that got us into trouble precrisis: generous treatment of the 
financial sector and easy money from the Federal Reserve. 
These strategies have done little to encourage sustainable 
economic growth, but they have worked wonders to increase 
Wall Street profits and inflate the value of stocks and bonds — 
which are disproportionately owned by the rich.6

The Federal Reserve itself has echoed such concerns. Noting that the 
banks able to borrow funds from the Fed at next to 0% interest are 
keeping their lending spreads artificially high, The Economist observed, 
“The Federal Reserve’s campaign to push down interest rates has fuelled 
a wave of home-buying and loan refinancing. And to the frustration of 
the Fed, those lower rates are not being fully passed on to customers by 
the banks.”7

While the President’s overall popularity has risen following his 
reelection, the public continues to disapprove of his handling of the 
economy by a 52% to 43% margin,8 threatening his legacy.

Four years after President Obama took office, the largest Wall Street 
banks are bigger than they were before the crisis.9 Top industry 
executives retain their perquisites, and not one has faced either criminal 
charges from federal prosecutors or personal liability in civil suits 
brought by federal regulators. Yet while the markets have soared to near 

6. Bair, Sheila, “Grand Old Parity, The New York Times, February 26, 2013.  http://www.nytimes.
com/2013/02/27/opinion/republicans-must-bridge-the-income-gap.html.
7. “To the Fed’s frustration, mortgage profits have been soaring,” Economist, March 2, 2013, 
http://www.economist.com/news/finance-and-economics/21572796-feds-frustration-mortgage-profits-
have-been-soaring-spread-besting.
8. PollTracker, March 1, 2013, http://polltracker.talkingpointsmemo.com/.
9. As Senator Sherrod Brown has noted, “Two decades ago, the six largest Wall Street banks held assets 
worth just 16 percent of the American economy. They now hold assets worth more than 60 percent of the 
total economy.” Waldron, Travis, “Democratic Senator Renews Call To Break Up Banks That Are ‘Surely Still 
Too Big To Fail,’” ThinkProgress, February 28, 2013, http://thinkprogress.org/economy/2013/02/28/1655351/
sherrod-brown-break-up-banks/.  And according to Bloomberg those numbers may actually be too 
low. See:  “U.S. banks bigger than GDP as rift over accounting masks risks,” Bloomberg News, Wednesday, 
February 20, 2013, http://www.ctpost.com/news/article/U-S-banks-bigger-than-GDP-as-rift-over-4295570.
php#ixzz2MPv6hwxD. Secretary Geithner himself said that “It is true that there’s been a decades long trend 
to greater concentration in the U.S. financial system. It’s also true that that tendency was somewhat—not 
dramatically, somewhat—accentuated by the consolidation that happened in the crisis, and it was good 
that it happened in the crisis because it protected the taxpayer from having to absorb much more loss and it 
protected the economy from much more damage...” Wall Street Journal interview, January 17, 2013, op. cit.
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record highs,10 income inequality also stands at record levels,11 and the 
racial wealth gap is again widening.12

Bigger than “Too Big to Fail”
Led by the banks, financial “industry earnings totaled $141.3 billion in 
2012,” as reported by the FDIC, “a 19.3 percent improvement over 2011. 
That’s the second-highest earnings ever reported by the industry after 
the $145.2 billion earned in 2006.”13

Wall Street bonuses are on the rise again as well: the New York State 
Comptroller reports that bonuses rose 8% overall in 2012,14 with the 
bonus pool rising to $20 billion. Meanwhile, “the average securities 
industry salary, including bonuses, rose slightly to almost $362,900 in 
2011, higher than before the crisis and more than five times higher than 
the $68,000 average in the rest of the city’s private sector.”15

The markets also continue to award the very largest banks with implicit 
subsidies based on the  assumption that they remain “too big to fail.” 
Recently calculated at $83 billion,16  this subsidy provides them an 
enormous advantage over smaller competitors.

10. Rao, Sam, “The Stock Market Is Just A Few Points From An All-Time High,” BusinesInsider.com, Feb. 28, 
2013, http://www.businessinsider.com/stock-market-all-time-high-2013-2#ixzz2MKvqi7jr.
11. Thompson, Derek, “A Giant Statistical Round-Up of the Income Inequality Crisis in 16 Charts,” The Atlantic, 
December 12, 2012,
http://www.theatlantic.com/business/archive/2012/12/a-giant-statistical-round-up-of-the-income-
inequality-crisis-in-16-charts/266074. Schwartz, Nelson D., “Recovery in U.S. Is Lifting Profits, but Not 
Adding Jobs,” The New York Times, March 3, 2013, http://www.nytimes.com/2013/03/04/business/economy/
corporate-profits-soar-as-worker-income-limps.html.
12. Kochhar, Rakesh, Richard Fry and Paul Taylor, “Wealth Gaps Rise to Record Highs Between Whites, Blacks, 
Hispanics: Twenty-to-One,” Pew Social Trends, July 26, 2011,  
http://www.pewsocialtrends.org/2011/07/26/wealth-gaps-rise-to-record-highs-between-whites-blacks-
hispanics/
 2012 data not yet available. Virtanen, Michael, “NY comptroller: Wall Street bonuses for 2012 expected to 
show 8 percent increase to $20B,” Associated Press, February 26, 2013,
 Bloomberg editorial, “Why Should Taxpayers Give Big Banks $83 Billion a Year?” February 20, 2013, http://
www.bloomberg.com/news/2013-02-20/why-should-taxpayers-give-big-banks-83-billion-a-year-.html.
13. Hines, Joe, “For the Banks It’s 2006 All Over Again,” Policy Shop, February 26, 2013, http://www.policyshop.
net/home/2013/2/26/for-the-banks-its-2006-all-over-again.html.
14. Gimein, Mark, “The Reason Wall Street Got So Rich, In Two Charts,” Bloomberg, February 27, 2013, http://
go.bloomberg.com/market-now/2013/02/27/the-reason-wall-street-got-so-rich-in-two-charts.
15. 2012 data not yet available. Virtanen, Michael, “NY comptroller: Wall Street bonuses for 2012 expected to 
show percent increase to $20B,” Associated Press, February 26, 2013, 
http://www.startribune.com/nation/193297111.html.
16. Bloomberg editorial, “Why Should Taxpayers Give Big Banks $83 Billion a Year?” February 20, 2013, http://
www.bloomberg.com/news/2013-02-20/why-should-taxpayers-give-big-banks-83-billion-a-year-.html. 
The  editorial suggests that without this subsidy the banks would barely be running a profit at all.
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From the outset, the Obama Administration faced criticism for 
protecting and boosting both the institutional profits of the banks as 
well as the personal compensation of their top executives at a time 
when they were receiving billions of dollars from the Treasury. The issue 
erupted early in 2009, for example, over $160 million in bonuses that 
AIG was paying to employees in the very division at the heart of its 
enormous losses17. 

Fragile banks?
While members of Congress and the public had called for putting 
at least some strings on the second $350 billion in TARP funds that 
were yet to be released, President-Elect Obama and his top economic 
advisers lobbied strongly for quick and full release of the funds18,  
despite a strongly critical report from Elizabeth Warren’s Congressional 
Oversight Panel19.  Instead, the arguments of lead economic adviser 
Larry Summers that the banks were too fragile for the imposition of any 
constraints held sway, and soon became Obama Administration policy 
under Treasury Secretary Tim Geithner.

Geithner, who as head of the New York Federal Reserve had played 
a central role in brokering deals with then-Treasury Secretary Henry 
Paulson and the banks under the Bush Administration, chose not to 
enforce stronger controls over funds for Wall Street. As former Senator 
Ted Kaufman put it, “Secretary of Treasury Geithner had a very distinct 
view that the banks were fragile and that we should not do anything to 
upset the banks and hurt the banks. And I think that President Obama 
obviously was sympathetic to that” 20

17. Phillips, MichaeI M. and Suddep Reddy , “Geithner Aides Worked With AIG for Months on Bonuses,” Wall 
Street Journal, March 23, 2009, http://online.wsj.com/article/SB123777083390610069.html. 
18. Jensen, Kristin and Brian Faler, “Obama Lobbies Senators on TARP Money, Stimulus Plan,” Bloomberg, 
January 13, 2009, http://www.bloomberg.com/apps/news?pid=newsarchive&sid=aDRI3F1soZ8M. 
19. The Second Report of the Congressional Oversight Panel, January 9, 2009, http://web.archive.org/
web/20101205043203/http://cop.senate.gov/documents/cop-010909-report.pdf. 
20. Interview with Ted Kaufman, “Ted Kaufman: Wall Street Prosecutions Never Made a Priority,” Frontline, 
January 22, 2013, http://www.pbs.org/wgbh/pages/frontline/business-economy-financial-crisis/
untouchables/ted-kaufman-wall-street-prosecutions-never-made-a-priority/.
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This general attitude of not pressing for wider and deeper changes 
in the big banks came to mark the administration’s early response 
to the crisis. It has been described and critiqued in numerous book-
length accounts, from Simon Johnson and James Kwak’s 13 Bankers 
to Ron Suskind’s Confidence Men to Sheila Bair’s Bull by the Horns21.  
But for all their differences in sources and approaches, these authors 
are consistent in describing the Obama economic team in the same 
terms New York Times columnist Joe Nocera used to describe Timothy 
Geithner: he had his heart “more with the bankers he was overseeing 
than the homeowners who needed help.”22 

Treasury and the Fed provided hundreds of billions of dollars to banks 
with few or no strings attached and seemingly little concern for “moral 
hazard.” 23 In contrast, the fraction of those amounts designated for 
borrower relief have been bogged down with hurdles and other serious 
implementation problems24  that have left most funds still on the table 
– from the unspent funds from the original TARP program  to the funds 
servicers were required to provide under the Independent Foreclosure 
Review process, not a dime of which had gone out to homeowners after 
more than a year, while close to $2 billion went to consultants hired by 
the banks.26 

21. Ron Suskind, Confidence Men: Wall Street, Washington and the Education of a President (HarperCollins, 
2011). Simon Johnson and James Kwak, 13 Bankers: The Wall Street Takeover and the Next Financial Meltdown 
(Random House, 2010). Neal Barofsky, Bailout: An Inside Account of How Washington Abandoned Main Street 
While Rescuing Wall Street (Free Press, 2012). 
22. Nocera, Joe, “Obama’s New Cabinet,” The New York Times, November 26, 2012, http://www.nytimes.
com/2012/11/27/opinion/nocera-obamas-new-cabinet.html.
23. “Total Wall Street Bailout Cost,” SourceWatch, http://www.sourcewatch.org/index.php?title=Total_Wall_
Street_Bailout_Cost. 
“The Bailout: By The Actual Numbers,” ProPublica, http://www.propublica.org/article/the-bailout-by-the-
actual-numbers. ProPublica does not account for the trillions of dollars provided through the Federal 
Reserve, only for TARP funds and the costs incurred from having taken over Fannie Mae and Freddie Mac.
24. Kiel, Paul, “As Foreclosure Crisis Drags On, So Does Flawed Government Response,” ProPublica, Dec. 31, 
2012, http://www.huffingtonpost.com/2013/01/14/foreclosure-review-failure-start_n_2468988.html. 
25.  Broc, Krista Franks, “Bulk of Mortgage-Related TARP Funds Remain Untouched,” DSNews.com, January 21, 
2013, http://www.dsnews.com/articles/bulk-of-mortgage-related-tarp-funds-remain-untouched-2013-01-
21. 
Full GAO report available at: http://www.gao.gov/assets/660/651179.pdf.
26. Silver-Greenberg, Jessica and Ben Protess, “Doubt Is Cast on Firms Hired to Help Banks,” New York Times, 
January 31, 2013, http://dealbook.nytimes.com/2013/01/31/doubt-is-cast-on-firms-hired-to-help-banks/.
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The Troubled Asset Relief Program (TARP) was sold to Congress as 
one that would help keep people in their homes. While we now think 
of TARP as “the bank bailout,” its original purpose when passed in 
October, 2008 stated that the funds were to be used “in a manner that 
(A) protects home values, college funds, retirement accounts, and 
life savings; (B) preserves homeownership and promotes jobs and 
economic growth; (C) maximizes overall returns to the taxpayers of the 
United States; and (D) provides public accountability for the exercise of 
such authority.”27

Most damningly, Neil Barofsky has written that Geithner saw a central 
program for homeowner relief as instead a way to “foam the runway” for 
the banks, allowing them to spread out foreclosures over an extended 
period rather than see their balance sheets blow up if they were forced 
to write off many millions of bad loans at once. 28

The Administration’s penchant for favoring the banks over struggling 
homeowners continued well into 2010, especially as a major foreclosure 
fraud scandal erupted that fall.29  The scandal broke open not through 
the efforts of federal or even state regulators or prosecutors, but thanks 
to the efforts of small firms and (pro bono) attorneys in private lawsuits 
in Florida and Maine. 30

27. Pub.L. 110–343, 122 Stat. 3765, enacted October 3, 2008, SEC. 2. <<NOTE: 12 USC 5201.>>  PURPOSES,
http://www.gpo.gov/fdsys/pkg/PLAW-110publ343/html/PLAW-110publ343.htm.  
28. Barofsky, Bailout, p. 156: “We estimate that they can handle ten million foreclosures, over time,” referring 
to the banks. “This program will help foam the runway for them.”
29.  Morgenson, Gretchen, “Flawed Paperwork Aggravates a Foreclosure Crisis,” The New York Times, October 
3, 2010, http://www.nytimes.com/2010/10/04/business/04mortgage.html.
30. Whelan, Robbie, “Niche Lawyers Spawned Housing Fracas,” The Wall Street Journal, October 20, 2010, 
http://online.wsj.com/article/SB10001424052702304410504575560072576527604.html.
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As evidence mounted that the very largest banks and their mortgage 
servicers had likely committed hundreds of thousands of cases of fraud 
through their “foreclosure mills,” 31  organizers and then members of 
Congress32  called for a nationwide moratorium on foreclosures until 
further investigations could uncover the scale of the abuses. The Obama 
Administration, however, resisted such calls, drawing strong and swift 
rebukes:

The swelling outcry over fast-and-loose foreclosures has 
thrust the Obama administration back into the uncomfortable 
position of sheltering the banking industry from the demands 
of an angry public. While senior Congressional Democrats join 
the calls for a national moratorium on foreclosures, the White 
House once again is arguing against punishing the industry, 
just as it did in 2009 amid the outcry over the unbreakable 
habit of paying large bonuses.33 

As the New York Times further editorialized, “Throughout this crisis, the 
Obama administration has been far more worried about protecting the 
banks than protecting homeowners.” 34

Eventually, all 50 state attorneys general joined in a nationwide 
effort to investigate the scandal. Rather than proceeding with a full-
scale investigation, however, the Administration worked to broker a 
settlement with the banks.

As details of the proposed agreement began to leak out, most 
advocates regarded the settlement amount as far too low given 
the scale of the abuses, and were especially appalled that the 
Administration was pressing for a blanket release for origination crimes. 
35 The releases were narrowed when the National Mortgage Settlement36  
was finally announced in early 2012, with promises of aggressive 

31. Brescia, Ray, “Enough: Rampant Fraud in Foreclosures Means It’s High Time for a National Foreclosure 
Moratorium,” Huffington Post, October 4, 2010, http://www.huffingtonpost.com/ray-brescia/enough-
rampant-fraud-in-f_b_749053.html.
32. E.g., letter from members of the California Congressional delegation to Attorney General Eric Holder, 
Federal Reserve Chairman Ben Bernanke and Comptroller of the Currency John Walsh, October 4, 2010, 
http://lofgren.house.gov/images/stories/pdf/letter_to_investigate_banks_-_final_10.4.10.pdf.
33. Applebaum, Binyamin,” A Foreclosure Tightrope for Democrats,” The New York Times, October 11, 2010,
http://www.nytimes.com/2010/10/12/business/economy/12foreclose.html.
34. Editorial, “The Foreclosure Crises,” The New York Times, October 14, 2010, http://www.nytimes.
com/2010/10/15/opinion/15fri1.html.
35. Calabresi, Massimo, “Details of Mortgage Servicing Settlement Between Banks and AGs Begin to 
Emerge,” Time, December 23, 2011, http://swampland.time.com/2011/12/23/a-few-details-of-the-ag-banks-
deal/#ixzz1hkWO5m6h.
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37. Dayen, David, “The Schneiderman Gambit: Financial Fraud Unit Appears Designed to Fail, and 
Grease Skids for Foreclosure Fraud Settlement,” Firedoglake, January 25, 2012, http://news.firedoglake.
com/2012/01/25/the-schneiderman-gambit-financial-fraud-unit-appears-designed-to-fail-and-grease-skids-
for-foreclosure-fraud-settlement/.
38. http://www.stopfraud.gov/about.html.
39. Interview with Ted Kaufman, op. cit.

investigations through the new Residential Mortgage Backed Securities 
(RMBS) Working Group, but many remained highly critical.37

Too Big To Jail
In May of 2009, well before it passed the Dodd-Frank act, Congress 
passed the Fraud Enforcement and Recovery Act, in large part to 
strengthen statutes and provide resources for investigating and 
prosecuting the kinds of mortgage lending and securities fraud that 
brought down the financial markets and led to the Great Recession.

That November, President Obama established the Financial Fraud 
Enforcement Task Force “to hold accountable those who helped bring 
about the last financial crisis as well as those who would attempt to take 
advantage of the efforts at economic recovery.”38  And yet, in the more 
than three years since creation of the Task Force, it has yet to bring a 
single criminal case against a major financial institution or executive for 
the type of fraud that brought about the crisis. 

This led former Senator Ted Kaufman, whose committee had oversight 
of the task force, to remark recently, “Why not a case? Not one?...[T]he 
fact that we brought none sends a clear message that there’s two levels 
of justice in this country. Clearly people can steal millions of dollars — 
which I think is what went on — and get away with it, and the rest of the 
folks have to pay for whatever crimes they commit.” 39 
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When the banks do it, that 
means it’s not illegal
In fact, the Obama Administration has sent consistently mixed signals 
on criminal accountability for Wall Street. Key Administration officials, 
from the President on down, have suggested that most of the actions 
leading to the economic meltdown were not in fact criminal.

President Obama himself said, in an October 2011 press conference, 
that “a lot of that stuff wasn’t necessarily illegal, it was just immoral or 
inappropriate or reckless.” 40 In February of 2012, responding to criticism 
of DOJ’s record, and describing that record as “nothing less than 
historic,” Attorney General Eric Holder said, “We found that much of the 
conduct that led to the financial crisis was unethical and irresponsible…
But we have also discovered that some of this behavior — while morally 
reprehensible — may not necessarily have been criminal.”41  

Given that the Attorney General’s speech came just several weeks 
after President Obama’s and his own announcement of the Residential 
Mortgage Backed Securities (RMBS) Working Group – which was 
charged specifically with investigating the type of fraud that led to the 
collapse of the financial markets – one might ask how Holder could 
have arrived at such a conclusion prior to the new investigations he and 
the President had just heralded.42 

What’s more, both outside critics and even the RMBS Working Group’s 
co-chair himself, New York Attorney General Eric Schneiderman, have 
accused DOJ of short-changing the investigations. According to Politico, 
“Schneiderman, one of the co-chairs, got so fed up with Justice that 

40. Transcript of President Obama’s press conference, October 6, 2011, http://www.marketwatch.com/story/
transcript-of-obamas-press-conference-2011-10-06.
41. Lattham, Peter, “Holder Defends Efforts to Fight Financial Fraud,” New York Times, February 23, 2012, 
http://dealbook.nytimes.com/2012/02/23/holder-defends-efforts-to-combat-financial-fraud/.
42.  “Attorney General Holder Speaks at the Announcement of the Financial Fraud Enforcement Task Force’s 
New Residential Mortgage-Backed Securities Working Group,” January 27, 2012, http://www.justice.gov/iso/
opa/ag/speeches/2012/ag-speech-120127.html. 
43. Prior, Jon and Jonathan Allen, “Stalled: Obama’s SOTU housing ‘stunt,” Politico, February 12, 2013, http://
www.politico.com/story/2013/02/a-year-later-fraud-task-force-is-mia-87491.html.
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he went directly to the White House last summer to plead for more 
investigators, according to two sources with knowledge of the matter.” 

43 And these resources remain far below those devoted to investigating 
previous systemic financial industry fraud – for example, the Savings 
and Loan crisis.44 

Treasury Secretary Geithner expressed similar sentiments – for example, 
in April of that year: “Most financial crises are caused by a mix of 
stupidity and greed and recklessness and risk-taking and hope,” said 
Geithner.45  While this paper cannot go into details on legal theories, it 
is worth noting that courts have found recklessness itself to constitute 
scienter (knowledge or intent) in criminal securities fraud cases, and is 
not separate from criminal intent per se.46

This stands in contrast to, for one, Senator Kaufman’s own statements 
as chair of the Judiciary subcommittee (emphasis added): “I’ve said 
from the beginning that much of that behavior, though terribly 
misguided, inexcusable, or morally bankrupt, was not criminal. But I 
remained convinced, by what we’ve learned through a host of sources, 
including hearings held by Senator Levin in the Permanent Subcommittee 
on Investigations, that it appears from the evidence that serious criminal 
behavior occurred as well.” 47

44.  “BEATING THE RAP: How Current Federal Investigation into Mortgage-Backed Securities Compares to 
other High Profile Federal Investigations,” Campaign for a Fair Settlement, July 12, 2012,
https://d3n8a8pro7vhmx.cloudfront.net/fairsettlement/pages/47/attachments/original/1342121289/
Beating_the_Rap.pdf?1342121289.
45.  “Timothy Geithner: ‘You Can’t Legislate Away Stupidity And Risk-Taking And Greed,’” Reuters, April 
25, 2012, http://www.huffingtonpost.com/2012/04/25/timothy-geithner-wheels-justice-turning-
now_n_1454235.html.
46. The Ninth Circuit, for example, has held reckless disregard for truth or falsity to be sufficient to sustain a 
conviction for securities fraud. See Ninth Circuit Model Criminal Jury Instructions, 9.9 SECURITIES FRAUD, (15 
U.S.C.
47. Kaufman comments as chairman of Senate Judiciary Committee hearing on Investigating and 
Prosecuting Financial Fraud after the Fraud Enforcement and Recovery Act, September 22, 2010,
http://www.huffingtonpost.com/sen-ted-kaufman/financial-fraudsters-bewa_b_735625.html. 
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Kaufman’s frustration came to a head in early 2013, just at the outset 
of the second Obama Administration, and he spoke amid a chorus 
of criticism that had reached a crescendo over several months. Clear 
patterns had emerged in the Administration’s efforts to hold Wall Street 
accountable for its actions:

Time after time, the Justice Department declined to bring criminal •	
charges in cases where there appeared to be prima facie evidence of 
fraud.48 

Along with other regulators, the SEC consistently settled major cases •	
for amounts that were slaps on the wrist for the major banks and that 
entailed no admission of wrongdoing, despite a history of repeated 
violations.49 

The most egregious of these cases came not in securities fraud but in 
a separate area: money laundering. Despite a decade-long record of 
having laundered money for embargoed countries like Iran and for 
drug cartels – and despite earlier pledges to address faulty internal 
controls – HSBC was let off the criminal hook. As the New York Times 
reported, “State and federal authorities decided against indicting HSBC 
in a money-laundering case over concerns that criminal charges could 
jeopardize one of the world’s largest banks and ultimately destabilize 
the global financial system…While the settlement with HSBC is a major 
victory for the government, the case raises questions about whether 
certain financial institutions, having grown so large and interconnected, 
are too big to indict.”50

48. “Justice Department will not prosecute Goldman Sachs, employees for Abacus deal,” Reuters, August 9, 
2012, http://www.reuters.com/article/2012/08/09/us-usa-goldman-no-charges-idUSBRE8781LA20120809. 
The Abacus deal had become notorious through exposure by Senator Carl Levin’s Permanent Subcommittee 
on Investigation’s highly detailed and damning report on “Wall Street and the Financial Crisis: Anatomy of 
a Financial Collapse,” along with much subsequent reporting, plus a $550 million fine from the SEC. Levin 
report available at: http://hsgac.senate.gov/public/_files/Financial_Crisis/FinancialCrisisReport.pdf. 
49. Wyatt, Edward, “Promises Made, and Remade, by Firms in S.E.C. Fraud Cases,” New York Times, November 
7, 2011, http://www.nytimes.com/2011/11/08/business/in-sec-fraud-cases-banks-make-and-break-
promises.html. 
50. Protess, Ben and Jessica Silver-Greenberg, “HSBC to Pay $1.92 Billion to Settle Charges of Money 
Laundering,” The New York Times, December 10, 2012, 
http://dealbook.nytimes.com/2012/12/10/hsbc-said-to-near-1-9-billion-settlement-over-money-laundering.
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This settlement, and especially DOJ’s statements, set off a firestorm 
of criticism from across the political spectrum51  – not to mention 
becoming the butt of numerous jokes by late-night comedians.52  In 
so many words, the Administration was saying that while the bank 
had knowingly and repeatedly broken the law, they would not bring 
criminal charges because they feared the consequences of revoking the 
bank’s license.

In defense of their enforcement record, Obama Administration officials, 
especially from the Justice Department and the SEC, have taken two 
general tacks: they have pointed to a series of “record fines” against 
offending financial institutions, and have boasted of “thousands” 
of prosecutions they have mounted for financial fraud. Both claims, 
however, are highly problematic.

Weak deterrents
The total fines the SEC has levied in the years since the financial crisis 
(up until Nov of 2012) equaled less than 2% of financial industry profits 
for just one year.53  The numbers are even less impressive weighed 
against overall bank revenues. Consider the $550 million fine the SEC 
levied in 2010 against Goldman Sachs for having misled investors in 
the infamous Abacus CDO deal (in which DOJ chose to file no criminal 
charges, despite urging by Carl Levin’s Senate subcommittee). This was 
the largest penalty relating to mortgage securities fraud in SEC history.  

51. “Grassley: Justice Department’s Failure to Prosecute Criminal Behavior in HSBC Scandal is Inexcusable,” 
December 13, 2012, http://www.grassley.senate.gov/news/Article.cfm?customel_dataPageID_1502=43551.
52. Stephen Colbert to Matt Taibbi: “Now Matt, is it really fair to rake HSBC over the coals for this one-time 
event that happened over a decade?” The Colbert Report, January 16, 2013,  http://www.colbertnation.com/
the-colbert-report-videos/422922/january-16-2013/hsbc-laundering-charges.
53. Berthelsen, Christian, Jean Eaglesham and Kristin Jones, “SEC, Two Banks Settle Over Loans,” Wall Street 
Journal,  November 16, 2012, http://online.wsj.com/article/SB1000142412788732473510457812324272730
7524.html.
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That $550 million fine represented just 1.4% of Goldman’s annual 2010 
net revenues of $39.16 billion.54  For comparison’s sake, that year the 
median household income in the U.S. was $51,144.55  So the largest 
SEC fine ever relating to mortgage securities fraud had about the same 
relative impact on a company Goldman’s size that a fine of $718 would 
have on the median U.S. household. 

The SEC’s second largest fine for RMBS fraud came this past November, 
against JP Morgan Chase, amounting to $296.9 million.56  JPM’s annual 
2012 revenue was $97 billion,57  so the fine affected JPM to the same 
degree that a $284 fine would sting a household making the median 
income of $50,054.58  Erik Gerding, a law professor at the University of 
Colorado, called the settlement just a “cost of doing business,” adding as 
well that “the fact that the enforcement action was against the firm only, 
and not executives, reduced its likely impact…The real question from a 
policy perspective is whether anyone’s going to be deterred by this type 
of settlement when the next bubble comes along?”59   

And the new record fine levied against HSBC for its money laundering? 
The $1.9 billion fine appears substantial but still left many, including 
consumer advocates and others feeling it was inadequate for the crime. 
Comedian Stephen Colbert said, “$1.9 BILLION dollars. Do you have any 
idea how long it would take HSBC to earn that back? Four weeks!” 60

54. Goldman Sachs 4th Quarter 2010 Earnings Report, http://www.goldmansachs.com/media-relations/
press-releases/current/pdfs/2010-q4-earnings.pdf.
55. U.S. Census Bureau, Household Income for States: 2010 and 2011, Issued September 2012, ACSBR/11-02, 
http://www.census.gov/prod/2012pubs/acsbr11-02.pdf. 
56. Berthelsen, Christian, Jean Eaglesham and Kristin Jones, “SEC, Two Banks Settle Over Loans,” Wall Street 
Journal, November 16, 2012, http://online.wsj.com/article/SB1000142412788732473510457812324272730
7524.html.
57.  “JP Morgan Q4 Profit Climbs 53% On Higher Revenue, Lower Loan Loss Provisions,” RTTNews, January 16, 
2013,
 http://www.rttnews.com/2038274/jp-morgan-q4-profit-climbs-53-on-higher-revenue-lower-loan-loss-
provisions.aspx. 
58. Luhby, Tami, “Median income falls, but so does poverty,” CNNMoney, September 12, 2012,   http://money.
cnn.com/2012/09/12/news/economy/median-income-poverty/index.html. 
59.  Berthelsen, Christian, et al., op. cit. 
60. The Colbert Report, op. cit.
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Going after small fry
Before he resigned in the wake of a hard-hitting Frontline 
documentary,61  Lanny Breuer, the head of DOJ’s Criminal Division, 
was confronted with a persistent question: despite formation of the 
Residential Mortgage Backed Securities Working Group in early 2012, 
and the Financial Fraud Enforcement Task Force several years before 
that, could he point to a single case where a major Wall Street bank or 
executive faced criminal charges for committing mortgage securities 
fraud?62 

Breuer and Attorney General Holder most often respond by 
enumerating the cases of “financial fraud” or “mortgage fraud” the 
Justice Department has won, most of which involve individual hucksters 
who have obtained loans under fraudulent circumstances, thereby 
cheating the lenders. That is, not major cases of mortgage securitization 
fraud. Here is a sample of those cases – ones that were publicized in the 
days immediately following the Frontline documentary: 

“An attorney who once practiced in Massachusetts was sentenced •	
for his participation in a mortgage fraud scheme involving a 24-unit 
building in Boston’s Dorchester neighborhood. Sean Robbins, 39, faces 
eight months in home confinement, three years of probation and 
ordered [sic] to pay $300,000 in restitution.” 63

61. Frontline: “The Untouchables,” PBS, January 22, 2013, http://www.pbs.org/wgbh/pages/frontline/
untouchables. 
62.  In her very first hearing as a member of the Senate Banking Committee, Senator Elizabeth Warren 
similarly asked a panel of federal regulators, including new OCC chief Thomas Curry, when the last time 
was that they took a bank to trial. None could answer, and a video of the hearing instantly went viral on 
YouTube. “Too Big to Fail has become Too Big for Trial,” posted February 15, 2013, https://www.youtube.com/
watch?v=mavB1lbtIow.  
63. Grillo, Thomas, “Former Needham lawyer sentenced for mortgage fraud,” Boston Business Journal, Jan 29, 
2013, http://www.bizjournals.com/boston/real_estate/2013/01/former-needham-lawyer-sentenced.html.
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“The U.S. Attorney’s office in Seattle says a former loan officer at Pierce •	
Commercial Bank was sentenced to 10 years in prison for mortgage 
fraud on Monday… Shawn Portmann… closed at least 300 loans with 
false information. More than half of this sample of loans have defaulted, 
resulting an [sic] estimated loss of more than $10 million to Pierce 
Commercial Bank.”64

“A south suburban attorney and national radio host who bills himself •	
as the ‘people’s attorney’ has been charged in a $10 million mortgage 
fraud scheme, federal officials announced today. Warren Ballentine 
was indicted last week by a federal grand jury for defrauding lenders 
by scheming with others to obtain nearly 30 bogus mortgage loans, 
according to the U.S. Attorney’s office in Chicago.”65

The failure of prosecutors to indict top level executives has led juries to 
acquit some lower-level bank employees, with jurors directing sharp 
criticism towards federal enforcers:

As Beau Brendler sat in the jury box listening to the 
government’s case against a former Citigroup midlevel 
executive, the same question kept entering his mind. “I wanted 
to know why the bank’s C.E.O. wasn’t on trial,” said Mr. Brendler, 
who served as the jury’s foreman. “Citigroup’s behavior was 
appalling.” Despite that sentiment, Mr. Brendler and his 
fellow jurors — a group that included a security guard, a lab 
technician and a full-time musician in a rock ’n’ roll band — 
cleared the former Citigroup executive, Brian Stoker.66

In the absence of strong and effective enforcement, the fraudulent 
behavior by the banks has continued apace, so much so that last 
summer ProPublica put out a scorecard so readers could keep track of

64.  “Former WA banker gets 10 years for mortgage fraud,” Associated Press, January 28, 2013, http://
seattletimes.com/html/localnews/2020236018_apwamortgagefraud.html.
65. Sweeney, Annie, “Radio host charged in $10 million mortgage fraud,” Chicago Tribune, January 28, 2013,
http://articles.chicagotribune.com/2013-01-28/news/chi-radio-host-charged-in-10-million-mortgage-fraud-
20130128_1_million-mortgage-fraud-radio-host-wvon-radio.
66. Lattman, Peter, “S.E.C. Gets Encouragement From Jury That Ruled Against It,” New York Times, August 3, 
2013, http://dealbook.nytimes.com/2012/08/03/s-e-c-gets-encouragement-from-jury-that-ruled-against-it. 
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the mounting series of scandals.67  And even as new evidence mounts 
of past crimes by Wall Street giants like JP Morgan Chase,68  fresh abuses 
come to light – for example, accusations that JP Morgan has aided 
predatory payday lenders, now banned from many states, in evading 
state laws and continuing to collect illegal fees from borrowers.69

A new way forward?
There have been several positive signs at the beginning of the second 
Obama Administration; for example, a genuinely tough stand by 
the Justice Department in a recent case it has filed against Standard 
and Poor’s for the agency’s role in giving AAA ratings to structured 
mortgage backed security products it knew to be highly flawed.70 

While still a civil rather than criminal filing, the S&P case stands out for 
its use of special (FIRREA) statutes that allow the Justice Department to 
file both criminal and civil cases under an extended 10-year statute of 
limitations.71  As well, the case ended up in court precisely because DOJ 
negotiators seeking a settlement were insistent that the firm (a) admit 
to their wrongdoing (a departure from what has become standard 
practice), and (b) pay a fine orders of magnitude higher given the size of 
the firm than has been the norm under this administration.72

67. Currier, Cora and Lena Groeger, “A Scorecard For This Summer’s Bank Scandals,” ProPublica, August 21, 
2012, http://www.propublica.org/special/a-scorecard-for-this-summers-bank-scandals#CC.
68.  Silver-Greenberg, Jessica, “E-Mails Imply JPMorgan Knew Some Mortgage Deals Were Bad,” The New York 
Times, February 6, 2013, 
http://dealbook.nytimes.com/2013/02/06/e-mails-imply-jpmorgan-knew-some-mortgage-deals-were-bad/.
69.  Silver-Greenberg, Jessica, “Major Banks Aid in Payday Loans Banned by States,” The New York Times, 
February 23, 2013,  
http://www.nytimes.com/2013/02/24/business/major-banks-aid-in-payday-loans-banned-by-states.html. 
70. Sorkin, Andrew Ross, and Mary Williams Walsh, “U.S. Accuses S. & P. of Fraud in Suit on Loan Bundles,” The 
New York Times, February 4, 2013, 
http://dealbook.nytimes.com/2013/02/04/u-s-and-states-prepare-to-sue-s-p-over-mortgage-ratings/. 
71. On the use of FIRREA, see Dzivi, Bart, “Prosecuting Lawless Bankers - Rhetoric Or Resources: It Is Time 
To Get Serious,” Institute for America’s Future, August 2009, http://www.ourfuture.org/report/prosecuting-
lawless-bankers. Even Yves Smith, generally among the Administration’s harshest critics for its failures in 
holding Wall Street accountable, saw the case as important: Smith, Yves, “Should We Take the Department 
of Justice’s Suit Against Standard & Poor’s Seriously?” Naked Capitalism, February 5, 2013,   http://www.
nakedcapitalism.com/2013/02/should-we-take-the-department-of-justices-suit-against-standard-poors-
seriously.html#Y2vTTK10pIJXypD9.99. 
72. Sorkin et al., op. cit.
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Others signs are less encouraging. With no mention of Wall Street, the 
financial sector, or the foreclosure crisis in either his second inaugural 
address or the 2013 State of the Union, the President appears to 
be relegating the financial crisis and its aftermath to issues already 
resolved. This did not go unnoticed on Wall Street, as noted by Politico:73

SOTU: HARD LEFT BUT NO WALL STREET BASHING —Some 
bankers were poised for a tougher hit — especially on carried 
interest — in the State of the Union. But while President 
Barack Obama renewed his call for closing tax loopholes 
in an aggressively liberal speech, he did not single out the 
favorable rate paid by private equity executives. Said one top 
Wall Streeter: “The fact he didn’t bash the financial sector is 
obviously notable and possibly suggests a more pragmatic 
second term approach from an administration that is perhaps 
interested in working with (or at least not trashing) a vital job-
creating sector of the economy. Time will tell.

This stands in marked contrast to the President’s 2012 State of the 
Union address, where, coming on the heels of the Occupy protests and 
mindful of the November elections, he stressed themes of Wall Street 
accountability heavily.

Equally important is the question of who will replace those who 
played such a strong role in developing and implementing the 
President’s financial industry policies during his first term. Thus far, 
his appointments of Jacob Lew at Treasury and Mary Jo White at the 
SEC have drawn mixed reviews. Both appointments have renewed 
critiques about the scale of the revolving door between the Obama 
Administration and both the too-big-to-fail-banks and the white shoe 
law firms that represent them (often in cases against the very agencies 
they will now lead). In this respect, Lew’s stint at Citigroup74  and White’s 
decade in private practice stand out. 

As ProPublica’s Jesse Eisinger notes, “[a]fter a widely praised stint as a 

73. http://www.politico.com/morningmoney/0213/morningmoney10023.html
74. Weil, Jonathan, “Citigroup’s Man Goes to the Treasury Department,” Bloomberg, February 21, 2013, http://
www.bloomberg.com/news/2013-02-21/citigroup-s-man-goes-to-the-treasury-department.html. 
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tough United States attorney, Ms. White spent the last decade serving 
so many large banks and investment houses that by the time she 
finishes recusing herself from regulatory matters, she may be down to 
overseeing First Wauwatosa Securities.”75  It also bears noting that while 
the President and others have focused on her decade as a prosecutor, 
she was picked to lead the SEC, not the Justice Department. And unless 
the culture of enforcement from the President on down changes, 
she could find her prosecutorial instincts frustrated by the Obama 
Administration in much the same way as Neil Barofsky, who was himself 
hired by White when she ran the U.S. Attorney’s Office for the Southern 
District of New York.76

Such concerns were only compounded by news that White was 
looking to hire as SEC’s head of enforcement someone with a very 
similar background, who had worked under her at both the federal 
prosecutor’s office and in her private practice. According to news 
accounts, Andrew Cereseny “defended JPMorgan from federal inquiries 
into wrongful foreclosure practices,” and “also worked side by side with 
clients under scrutiny for selling troubled mortgage securities at the 
height of the housing boom.”77

75. Eisinger, Jesse, “Friends in Low Places: Where The Real Lobbying Happens,” ProPublica, February 20, 2013,
http://www.propublica.org/thetrade/item/friends-in-low-places-where-the-real-lobbying-happens. 
76. Lynch, Sarah N. and Aruna Viswanatha, “Obama picks former federal prosecutor as SEC boss,” Reuters, 
January 24, 2013, http://www.reuters.com/article/2013/01/24/us-financial-regulation-nominations-
idUSBRE90N0M120130124.
77.  Lattman, Peter and Ben Protess, “Wall St. Ties in a Prospect for Deputy at the S.E.C.,” The New York Times, 
March 6, 2013, http://dealbook.nytimes.com/2013/03/06/insider-ties-in-a-prospect-for-deputy-at-the-s-e-c/.
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In Lew’s case, he has also made some potentially distressing statements 
during his confirmation hearings. First, he appeared not to understand 
and accept Senator Sherrod Brown’s points that the very largest, 
systemically important banks do in fact enjoy the kinds of implicit 
subsidies described above. Similarly, he appeared comfortable that 
legislation and regulations now enacted have largely solved the “too 
big to fail” issue: “Sen. Sherrod Brown (D-Ohio) asked Lew if it is fair that 
large banks have funding advantages unavailable to smaller banks. Lew 
said the Administration has proposed a financial responsibility fee for 
large banks, which he believes addresses some of these advantages, but 
said he is ‘hesitant’ to do any more to address ‘too big to fail’ beyond the 
provisions in Dodd-Frank.” 78

In Lew’s own words, “Taxpayer money that saved the financial system 
has been mostly repaid. Rules are in place so that the financial system 
is safer and taxpayers are not responsible if a big firm fails again. The 
housing market is recovering, and home values are stabilizing.”79  This 
echoes President Obama’s statements in the 2013 State of the Union 
address that the crisis is now mostly behind us, and reflects what many 
regard as a disturbing complacency – especially in view of increasing 
calls to break up the systemically risky banks from figures as widely far 
apart as Ohio Senator Sherrod Brown80  and former Citigroup chairman 
Sandy Weill81,  not to mention the Federal Reserve Bank of Dallas82.

Elsewhere on the agency front, consumer advocates had been pleased 
to have new leadership at the Office of the Comptroller of the Currency, 
which has generally been viewed as among the most sympathetic to 
the industry and hostile to consumer interests. 

78.  “Feb 13 - Senate Finance Committee Questions Treasury Secretary Nominee Jack Lew,” Securities 
Industry and Financial Markets Association, February 13, 2013, http://www.sifma.org/members/hearings.
aspx?id=8589942031.
79. United States Senate Committee on Finance, Hearing to Consider the Nomination of Jacob J. Lew, of 
New York, to be Secretary of the Treasury, February 13, 2013, http://www.finance.senate.gov/hearings/
hearing/?id=1083a871-5056-a032-52b5-b261283abdf2. Lew thus finds himself in the company of the Cato 
institute: Bennetts, Louise, “‘Too Big to Fail’ Is a Distraction,” American Banker, March 6, 2013, http://www.
americanbanker.com/bankthink/too-big-to-fail-is-a-distraction-1057258-1.html. 
80.   Waldron, Travis, “Democratic Senator Renews Call To Break Up Banks That Are ‘Surely Still Too Big To Fail,’” 
ThinkProgress, February 28, 2013, http://thinkprogress.org/economy/2013/02/28/1655351/sherrod-brown-
break-up-banks/.
81. Riley, Charles, “Sandy Weill: Break up the big banks,” CNNMoney, July 25, 2012,  http://money.cnn.
com/2012/07/25/news/economy/sandy-weill-banks/index.htm#sthash.GJb5eYPS.dpuf.
82.  Jean, Sheryl, “Dallas Fed proposes changes to rein in too-big-to-fail banks,” The Dallas Morning News, 
January 17, 2013, http://www.dallasnews.com/business/headlines/20130117-dallas-fed-proposes-changes-
to-rein-in-too-big-to-fail-banks.ece.
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However, in the wake of OCC head Tom Curry’s sharply defensive 
speech to the National Association of Attorneys General83  following his 
appearance before the Senate Banking Committee, the OCC stunned 
advocates when it published amended consent orders with mortgage 
servicers stemming from the disastrous Independent Foreclosure 
Review process.

While consumer and housing advocates had been highly critical of that 
process, they were alarmed at early reports of the revised settlement. 
New York Times financial writer Gretchen Morgenson, for example, had 
this to say: “If you were hoping that things might be different in 2013 
— you know, that bankers would be held responsible for bad behavior 
or that the government might actually assist troubled homeowners — 
you can forget it. A settlement reportedly in the works with big banks 
will soon end a review into foreclosure abuses, and it means more of 
the same: no accountability for financial institutions and little help for 
borrowers.”84

Advocates became even more dismayed when, with little or no input 
from those who had seen the flaws in the structure and implementation 
of the parallel National Mortgage Settlement,85  far from addressing 
those flaws the newly designed settlement actually compounded 
them, once again advantaging the banks at the expense of defrauded 
homeowners and borrowers.86  As one report put it, “When the 
settlement was first announced, consumer advocates said it included 
too little money. The new credit formula is ‘monumentally bad,’ says Ira 
Rheingold, executive director of the National Association of Consumer 
Advocates. ‘I’m absolutely stunned that they would do this.’”87

83. Viswanatha, Arun, “U.S. regulator says settlements with banks are appropriate,” Reuters, February 26, 
2013, http://www.reuters.com/article/2013/02/26/bank-regulators-occ-idUSL1N0BQ4X420130226. Curry’s 
full speech is available at: http://www.occ.gov/news-issuances/speeches/2013/pub-speech-2013-33.pdf. 
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“A settlement reportedly in 
the works with big banks 
will soon end a review into 
foreclosure abuses, and it 
means more of the same: no 
accountability for financial 
institutions and little help for 
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The New York Times



Most stunning of all, however, was Attorney General Holder’s testimony 
before the Senate Judiciary Committee on March 7th, where he 
doubled down on Lanny Breuer’s earlier comments and acknowledged 
that “too big to jail” has become Administration policy.88  Said Holder:

I am concerned that the size of some of these institutions 
becomes so large that it does become difficult for us to 
prosecute them when we are hit with indications that if we do 
prosecute — if we do bring a criminal charge — it will have a 
negative impact on the national economy, perhaps even the 
world economy. I think that is a function of the fact that some 
of these institutions have become too large.89

Response to the Attorney General’s statement was explosive, 
including among both Democratic and Republican Senators. Ranking 
Judiciary Committee member Senator Charles Grassley said, “After 
hearing today’s testimony, big bankers know that if they commit 
financial crimes, they can expect a passive response from the Justice 
Department.” 90

Criticism built the next day as a panel of regulators testified before the 
Senate Banking Committee, which was looking into DOJ’s handling 
of the HSBC money laundering case. Senator Jeff Merkley said that 
“we have a prosecution-free zone for large banks in America,” while 
Elizabeth Warren described what now appears to be a two-tiered 
system of justice: “If you’re caught with an ounce of cocaine,” she said, 
“the chances are good you’re going to jail. If it happens repeatedly, you 
may go to jail for the rest of your life.
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But evidently, if you launder nearly $1 billion for drug cartels and violate 
our international sanctions, your company pays a fine and you go home 
and sleep in your own bed at night.”91

Conclusion
The irony in all this is that the areas in which the Obama Administration 
has been found most wanting by critics for its handling of Wall Street 
Accountability are not the result of intractable differences with a 
Congress hamstrung in inaction. Instead, they are areas almost wholly 
under the sole control of the Administration through its executive 
powers, and carried out largely through cabinet agencies.

In that respect, there is hope for change in the second Obama 
Administration. But the Administration has to want to change, and 
unless we see much stronger leadership from the White House itself, it is 
not likely to be the change we need.

As the responses to Eric Holder’s testimony revealed, at this point the 
Obama Administration appears to be divided against itself:92  Treasury 
says that it has largely solved the “Too Big to Fail” problem, while 
Justice argues that it presents such a significant risk that we are now 
unable to enforce the law against the largest banks, even for the most 
severe criminal behavior. This is an untenable situation – one that only 
Presidential leadership can resolve.
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