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Are Subcontractors at Risk of Losing 
the Protection Afforded by the 
Municipal Mechanic’s Lien Law?
by Adrienne L. Isacoff

F
or the better part of a century, legislation has

been adopted to protect subcontractors, suppliers

and laborers who provide labor and materials on

public projects. The three-part system that seeks

to afford protections for public works subcontrac-

tors consists of the Municipal Mechanics’ Lien

Law (MMLL),1 the Bond Act,2 and the Trust Fund Act.3 As

noted by the Court in Key Agency v. Continental Cas. Co.,4 the

MMLL, Bond Act and Trust Fund Act are in pari materia, and

must be construed together.5

For the first time since those protections were enacted, sub-

contractors and suppliers providing work on municipal proj-

ects are at risk of having the lien rights afforded by the MMLL

eviscerated.

The MMLL defines “public agency” to include “any county,

city, town, township, public commission, public board or other

municipality in this state authorized by law to make contracts

for the making of any public improvement in any city, town,

township or other municipality.”6 The statute provides subcon-

tractors, suppliers and laborers (lien law beneficiaries) “a lien for

the value of the labor or materials, or both, upon the moneys due

or to grow due under the contract and in the control of the public

agency, to the full value of the claim or demand.”7 As the highlight-

ed text indicates, the extent of protection is limited to the

amount owed by the agency-owner to the prime contractor at

the time the notice of lien claim is filed, or thereafter becomes

due. Once the lien claim is filed, the lien claimant may file an

enforcement action against the public agency in superior court.8

The uncertainty about the ongoing viability of municipal

lien rights first arose in the unpublished Appellate Division

opinion determining Morris County Improvement Authority v.

Power Partners Mastec, LLC, et al.9 In that matter, the Morris

County Improvement Authority and Somerset County

Improvement Authority entered into a complex set of con-

tractual arrangements with SunLight General Capital, LLC,

which acted as the developer and financier of several solar



energy projects. SunLight entered into

turnkey engineering, procurement and

construction contracts with other com-

panies, including Power Partners Mas-

tec. To generate funds, the improvement

authorities issued taxable municipal

bonds, which were intended to be

repaid through a leasing arrangement

with SunLight.

Mastec asserted that it completed its

contractual obligations and was owed

millions of dollars on each of the solar

energy projects. In connection with its

claims, Mastec filed municipal mechan-

ics’ liens against the moneys owing to

SunLight by the respective improve-

ment authorities.

The Appellate Division overruled the

trial court decision that Mastec was not

a ‘subcontractor’ entitled to the benefits

of the MMLL.10 Nevertheless, the Appel-

late Division ultimately denied Mastec’s

municipal mechanics’ lien claim, ruling

that the MMLL conflicts with the Coun-

ty Improvement Authorities Law (CIAL)

“exempting [improvement authorities]

from judicial process, rendering the for-

mer statute inapplicable under the cir-

cumstances.”11 Herein lies the crux of

the problem.

All county improvement authorities

in New Jersey have the ability to sue and

be sued.12 However, the CIAL also

includes a judgment enforcement

exemption that provides the following,

in relevant part:

all property of the authority...shall be

exempt from levy and sale by virtue of an

execution and no execution or other judi-

cial process shall issue against the same

nor shall any judgment against the author-

ity be a charge or lien upon its property.13

In determining that subcontractors

are prohibited from enforcing municipal

mechanics’ lien claims against improve-

ment authorities, the Appellate Division

rested its opinion on that enforcement

exemption.

Following the issuance of the Appel-

late Division decision, Mastec filed a

petition for writ of certiorari, which was

granted by the Supreme Court.14 Howev-

er, the parties later settled the matter

and the appeal was withdrawn.

With no clear-cut disposition, like a

zombie movie, the same vexing issue

has arisen again, with close to the same

cast of characters. Mastec Renewable Con-

struction Company, Inc. v. Mercer County

Improvement Authority15 is currently

pending in the Appellate Division, and

the parties have advanced the same sets

of arguments as in the earlier Mastec16

matter. The trial court denied the

municipal mechanics’ lien claim filed by

Mastec against Mercer County Improve-

ment Authority, relying upon the rea-

soning set forth in the earlier Mastec

matter that the CIAL precludes enforce-

ment of lien claims against the property

of improvement authorities.

Mastec, as well as amicus Utility and

Transportation Utilities Authority of

New Jersey, Inc., assert that this conclu-

sion is based upon a flawed interpreta-

tion of both the MMLL and the CIAL.17

The appellant and amicus assert that the

claims filed under the MMLL do not

attach to the property of any improve-

ment authority, just as they do not

attach to any other municipal property.

Rather, they attach to the funds in the

possession of the improvement authori-

ty or municipality upon which the

claimant has a lien.18 Concomitantly,

“[a]ny claimant who has filed a

notice...may enforce his claim against

the fund....” (emphasis supplied).19 That

fund represents monies owing to the

general contractor that remain “in the

control of the public agency.”20

The MMLL further provides that the

superior court shall determine the valid-

ity and priorities of all liens and “the

amount due from the public agency to

the contractor under the contract and

from the contractor or subcontractor to

the respective claimants and shall enter

judgment directing the public agency,

out of moneys due from it to the con-

tractor, to pay to the several claimants

the sums found due to them respective-

ly, with interest and costs.”21 Again, the

MMLL makes plain that the funds

against which the lien claim is filed are

not ‘property’ of the municipality,

including any improvement authority,

which remains exempt from judicial

process.

Indeed, a review of N.J.S.A. 40:37A-

82, which is a parallel provision in the

CIAL to the one relied upon by the

Appellate Division in the first Mastec

decision—N.J.S.A. 40:37A-127—reflects

the distinction between property and

“funds due to the contractor” that repre-

sents the gravamen of Mastec’s position.

N.J.S.A. 40:37A-82 provides that “[a]ll

property of an authority shall be exempt

from levy and sale by virtue of an execu-

tion and no execution or other judicial

process shall issue against same nor shall

any judgment against an authority be a

charge or lien upon its property....”

The statutory provision that immedi-

ately follows that one, N.J.S.A. 40:37A-

83, provides context and insight into

the meaning of property as used in the

CIAL:

every authority and every municipality in

which any property of the authority is

located are hereby authorized and

empowered to enter into agreements with

respect to the payment by the authority to

such municipality of annual sums of

money in lieu of taxes on such property.

Clearly, the statute governing

improvement authorities uses the term

property to mean municipal real property

that is taxable. The term does not mean

personal property, such as funds due to

a contractor, whether or not the public

project is funded through a sale of

bonds. When read in this vein, unam-

biguously set forth in the CIAL, the

exemption of “property of an authority”
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from levy and sale or other judicial

process can only mean real property

and, therefore, it is not in conflict with

the protections of the MMLL that allow

liens to be filed against funds owed to

contractors by public entities. Any judg-

ment entered in a MMLL action simply

disperses the statutorily created lien

fund (the contractor’s moneys being

held by the public agency) to the sub-

contractor.

The Bond Act
The protections of the MMLL are par-

ticularly important when there is no

relief under the Bond Act or Trust Fund

Act. Because of the complexities of the

contractual arrangements in the solar

energy projects negotiated by the

improvement authorities, SunLight was

not required to furnish a performance

and payment bond, as is routinely

required of all general contractors under

the terms of the Bond Act.22

In Key Agency v. Cont’l Cas. Co.,23 the

Court noted that the Legislature deter-

mined to supplement the protections

afforded by the MMLL because “[t]he

burden on the owner, municipal or pri-

vate, in dealing with mechanics’ lien

claimants and the difficulties of laborers

and materialmen in collecting their

claims despite the various mechanics’

lien laws indicated a need for a require-

ment that the contractor furnish a pay-

ment bond guaranteeing the satisfaction

of the claims of laborers and material-

men.”24 By virtue of the bond, the prime

contractor “becomes a surety for the

subcontractor, albeit an involuntary and

uncompensated one.”25

Because the improvement authorities

in the solar energy projects did not

require such a bond to be furnished, the

need for the protection afforded by the

MMLL was heightened.

The Trust Fund Act
The last of the statutory triumvirate

protecting those who furnish labor and

materials to public works projects is the

Trust Fund Act, which provides that all

moneys paid by the state or local public

agencies pursuant to a public improve-

ment “shall constitute a trust fund in

the hands of such person as such con-

tractor, until all claims for labor, materi-

al and other charges incurred in connec-

tion with the performance of such

contract shall have been fully paid.”26

The statute only applies to funds that

have been paid to the contractor, not to

funds that remain in the possession of

the public body.27 However, the courts

have repeatedly found that the principles

underlying the Trust Fund Act may estab-

lish an equitable right to deem funds

remaining in the possession of the public

body a trust fund for materialmen and

laborers. In Barth,28 the Court ruled that

the materialmen and laborers on a proj-

ect to construct public housing improve-

ments had an equitable interest in the

funds earmarked for the purposes of

emergency housing derived from federal

and state government appropriations

and, as is the case in the Mastec projects,

moneys to be raised from a bond issue.

Similarly, after observing that those

receiving funds on a public project have

a duty to apply them only for purposes

of the contract, the Court, in Hiller &

Skoglund,29 emphasized the importance

of every participant in the contract

chain on a public project acting with the

utmost integrity:

While it cannot be said that the trust fund

act prescribes a full-blown trust relation-

ship all the way down the ladder with con-

sequent effect upon strangers to the con-

struction project, the underlying thought

is clear that all those directly involved

should do the right and honorable thing.

The Court further opined that:

the law ought to be based on people,

especially those regularly engaged in

business, doing the proper and con-

scionable thing. those acting properly and

in good faith should not be penalized

through technical considerations where

the party who urges the bar is guilty of

conscienceless conduct.30

It remains to be seen whether the

Appellate Division in the Mastec case

will adopt this reasoning and find that

the improvement authority was guilty

of “conscienceless conduct” in failing to

require SunLight to furnish statutorily

required performance and payment

bonds, and failing to safeguard the

statutory rights of the beneficiaries of

the MMLL to the amounts due and

owing to SunLight following the filing

of any municipal mechanics’ liens.

In Re: Linear Electric Company, Inc.
A recent decision of the Third Circuit

Court of Appeals, designated as prece-

dential, concerns the Construction Lien

Law,31 which applies to non-public con-

struction projects but has certain analo-

gous circumstances that may inform the

Appellate Division’s decision in Mastec.

In Re: Linear Electric Company, Inc.

involved a lien filed by a supplier

against a contractor who filed a petition

for bankruptcy.32 The Chapter 11 debtor-

contractor sought a determination that

the suppliers had violated the automatic

stay by filing their construction lien

claims after commencement of the

bankruptcy case. The suppliers contend-

ed that their liens were solely against

improved land of third-party property

owners, not against the contractor’s

interest in its accounts receivable.

The court affirmed that the suppliers

had violated the automatic stay, holding

that the Construction Lien Law provides

no reason to conclude that while the

liens attached to the development own-

ers’ real property interests, they were

also filed against the contractor’s

accounts receivable.33 The opinion

emphasized that numerous cases from

other jurisdictions dealing with enforce-
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ment of lien claims (rather than creation

or perfection) have either held or

assumed that the liens lie against the

bankruptcy estate’s property interests. In

the matter before it, the bankruptcy

estate included Linear Electric’s interest

in its accounts receivable.34

Notwithstanding the outcome of the

Linear Electric decision, the court’s pro-

nouncement that the liens also attach to

the owner’s property interest under the

Construction Lien Law could be cited by

the improvement authority in the Mas-

tec case as supporting its position that

municipal mechanic’s liens attach to the

authority’s property under the MMLL

and, therefore, cannot be enforced

under the CIAL prohibition. The Mastec

case will turn on whether the Appellate

Division concludes that under the

MMLL the lien is not against municipal

property. Rather, a municipal mechan-

ics’ lien lies against the funds that are

acknowledged as owing to the contrac-

tor, but remain under the control of the

municipal agency.

Conclusion
The overall industry concern in the

pending Mastec case is an appellate deci-

sion that could have a cascading effect

on contractors in the public sphere. The

judgment enforcement exemptions

found in the CIAL are not unique to

improvement authorities. Identical

exemption language can be found in

numerous other public agency statutory

schemes.35

Whether the Appellate Division

agrees that the position advanced by the

improvement authorities would eviscer-

ate the protections afforded by the

MMLL remains to be seen. No doubt,

whatever the outcome, the matter will

then proceed to the Supreme Court. Stay

tuned. �
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