
 

 

March 31st, 2014 

Governor Mark Dayton 

Office of the Governor  
130 State Capitol  

75 Rev. Dr. Martin Luther King Jr. Blvd.  

St. Paul, MN 55155 

 

Re:  Sandpiper Pipeline and Environmental protection 

 

Dear Governor Dayton: 

I am writing to express my extreme concern and dismay with the lack of environmental 

protections and considerations by agencies in Minnesota, with regard to Sandpiper pipeline 

Certificate of Need and Routing Permit process, currently under the Minnesota Public 

Utilities Commission. (13-474 and 13-473). 

Northern Minnesotans are very concerned about the lack of involvement by various state 

agencies to ensure there is a complete public due process with all stakeholders notified in 

advance and involved in the consideration. Right now, the process appears to be an Enbridge 

sham. 

Citizens are expected to comment on, and provide alternatives to, a 610 mile pipeline by 

April 4th. However, accurate maps have not been provided by Enbridge. Bob Merrit, a 

former Minnesota DNR hydrologist, requested the GIS Shape File for the proposed 

Sandpiper line. Merrit was refused on the basis that the information was declared a "trade 

secret," protected by federal regulations, covering sensitive public infrastructure vulnerable 

to terrorist attack.  The correspondence from the Public Utilities Commission (PUC) goes as 

follows:  

“Thank you for your e-mail to the Minnesota Public Utilities Commission. 

Enbridge will not provide GIS shape files, as it deems this information as 

Trade Secret (Minn. R. 7829.0500).  This information falls under Critical 

Energy Information (18 C.F.R. § 388.113) and is exempt from mandatory 

disclosure under the Freedom of Information Act. You may certainly contact 

Enbridge to request this information.” 
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The explanation Brian Swanson of the PUC provided Mr. Merrit is unacceptable for its lack 

of relevancy and exclusion of expert opinion.    

This is just the tip of the iceberg. 

The Mandatory Environmental Review Categories (MERC), dated January 2013, produced 

by the Environmental Quality Board (EQB), in cooperation with Department of 

Transportation, Department of Natural Resources, Pollution Control Agency, and with the 

assistance of the Department of Commerce and Department of Agriculture, demonstrates the 

tug-of-war in the title. 

Importantly, the document recognizes the history of environmental review in Minnesota and 

that its purpose was to:  

“Implement environmental protection as a matter of public policy and to 

utilize the environmental impact statement (EIS) as a planning tool in the 

decision-making process… [so that] environmentally sensitive decisions [will 

be made] in the best interest of the public.” (MERC p 2)   

The report suggests Big Oil is evading the very protection mechanisms the State and United 

States Constitutions’ protect against in the 5th Amendment, with regard to unjust takings. 

The report continues that "the agency that had the most approval authority over a project was 

required to prepare an environmental assessment worksheet to determine whether the project 

warranted environmental impact statement" (MERC p 3). 

By law, the EQB is designated as the Responsible Government Unit (RGU) for pipelines, but 

because the Department of Commerce administers the review and analysis of siding routing 

and certificate of need applications, it is left with the responsibility for environmental review 

under the PUC (MERC p 4). 

One of the problems is that local permits or approvals often do not consider the entire 

project, nor do they consider all potential effects on the community and the environment 

(MERC p 4).  This is how it seems to be happening from St. Paul, with regard to northern 

Minnesota, for this entire pipeline project of more than 600 miles, mostly across treaty 

protected lands, rivers, lakes and ecosystems. 
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I want to strongly echo the general input from a metro county planner with regard to the 

process as it stands now. That person also commented by saying, “without the knowledge 

gathered by the preparation of an [Environmental Assessment Worksheet] EAW it would be 

difficult to identify and justify many of the conditions that we need to place on such permits 

to protect the environment or public health and safety.”  The comments go on to say, “in the 

past, unrecognized impacts became costly for local officials to address.”  We all know, it will 

only become more expensive and more dangerous when the inevitable happens-. . . oil spills 

like Kalamazoo, Michigan or Mayflower, Arkansas, or Clearbrook and Cohasset, Minnesota 

come to mind . 

The metro county planner’s comments continue to note, the projects which seem to run into 

the biggest problems are those where the proponent’s consultants fail to communicate 

effectively with the proposer’s development team or to advise them of major obstacles they 

are likely to encounter, or even worse, downplay such obstacles, leaving the proponent with 

false expectations.   

The comments note that the environmental review process has been tinkered with for various 

reasons over the years. Some changes were beneficial to improving the process and some 

appeared to be politically motivated to satisfy powerful interests. For example, the 

environmental review process was significantly compromised in 2005 with passage of 
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legislation to transfer the environmental review process away from EQB to the PUC for 

things like crude oil pipelines.  

Crude oil is not even a PUC regulated commodity and crude oil pipelines are certainly not a 

public utility, but rather a private commodity conveyance system that has wrongfully been 

afforded the power of eminent domain.  

The failure of the environmental review process for the MinnCan pipeline suggests the need 

for a reversal of the politically inspired decision to short-circuit the environmental review 

process and to restore the responsibility of conducting environmental reviews for crude oil 

pipelines to the EQB, and for any other private transmission or conveyance systems for 

which rates are not regulated by the PUC. 

It is important to note that these comments are from a metro urban governmental planner’s 

perspective, with short distances to travel and staff.  Imagine being in rural Minnesota, at the 

Headwaters of the Mississippi, wondering who is looking out for our best interests.  It’s not 

St. Paul.  (See MERC p. A-3) 

There was a time when state agencies were genuinely required to consider all of the social, 

environmental, and economic impacts of any new, major ground breaking project. This 

would have included risks for hazards to water quality and the environment throughout the 

state of Minnesota. All stakeholders would be contacted, including tribal governments. This 

is not happening, nor are our federal rights to a clean environment being protected by the 

current state government process. 

As Governor, your agencies must meet and fulfill the trust responsibilities and obligations to 

the EPA as a representative of the United States (the other party to the treaties with the 

Chippewa). There is clear guidance given by the Environmental Protection Agency (EPA) as 

described in an inter-agency Memorandum, dated January 8, 2013, RE: Western Washington 

Tribal Treaty Rights, by Deputy Administrator Bob Perciasepe. 1  The EPA understands the 

requirement of good faith, government-to-government relationships with Indian Tribes and 

the need to respect and protect, as a matter of federal law, treaty reserved, usufructruary 

property rights to a safe and healthy ecosystem with clean water, from which to hunt, fish 

and gather and earn a modest living, in perpetuity.   

I have come to find that the Minnesota Department of Public Safety has two different stories 

in St. Paul. Public Safety seems quiet at the PUC, although it is a party to the case.  Yet, at 

the Legislature a couple of weeks ago, the Commissioner of Public Safety told the House 

                                                             
1
 See “Western Washington Tribal Treaty Right” by Bob Perciasepe, US/EPA memo to Region 10 

Administrator and Assistant Administrators, attached as Exhibit 1. 
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Transportation Finance Committee members that Public Safety officers across Minnesota 

lose sleep at night over the possibility of major crude oil transportation disasters, such as the 

ones last year in North Dakota and Quebec. They should also be concerned about disasters 

like Kalamazoo, Michigan where miles of river are contaminated, waiting to be fixed. 

Unfortunately, the ecosystem is like Humpty Dumpty, you can’t put it back together again, 

you can only contain and avoid for the unknown future. 

At the same transportation finance hearing, President Chris Parsons of the Minnesota 

Professional Firefighter said this threat puts Minnesotans and first responders alike at great 

risk. Firefighters simply do not have equipment and training needed to fight crude oil fires. 

Parsons went on to say that if an oil disaster occurred in Minnesota it is quite likely to result 

in loss of life and property on a massive scale.  This has happened. 

From a northern perspective, it seems the Minnesota Public Safety folks want to use 

pipelines to get “the money needed to prepare for derailments, pipeline leaks and other 

disasters,” like equipment, personnel and training to fight the damage, once it's already 

occurred, instead of spending the proper amount of consideration on whether or not where it 

is routed is even appropriate.  

Perhaps you haven't been up to northern Minnesota lately. A lot of our towns are 15-20 miles 

apart, with fire departments and rescue squads being even further apart. Response times are 

not quick, and sometimes oil spills go days before discovered. In fact, less than 20% of 

pipeline spills are found by the company, despite their equipment. Most pipeline spill first 

responders are local citizens, who are not equipped to stop spills. Should a spill occur (which 

is likely given the 800 plus spills from Enbridge Corporation pipelines in the past decade) the 

response will still be long. The Enbridge Kalamazoo Spill continued for 17 hours, cleanup 

has not been completed.   

The Commissioner of Commerce and proceedings under the PUC application by Enbridge 

are on a fast-track process that completely avoids true and meaningful public participation. 

Before government grants eminent domain there must be consideration of the fundamentally 

undemocratic nature of the process. The timing of the Enbridge application is calculated to 

avoid the summer property owners and vacationers who also might like to comment. Having 

a handful of scattered public meetings in March, after a long cold winter, in places people 

can hardly afford to travel, during the middle the day when many have jobs and kids, is 

unconscionable.  

There has been a sincere lack of consideration for tribal members throughout the Sandpiper 

project proceedings. Enbridge has an official Aboriginal and Native American Policy which 

suggests that they recognize the legal and constitutional rights possessed by Native American 
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people, with respective jurisdictions in which they reside, including heritage sites, and that 

they plan to “do sincere consultation with Native Americans which may have an impact on 

their legally and constitutionally protected rights.” That's what their words say on paper, but 

it’s not what Enbridge is doing with the Sandpiper pipeline project.  (See copy Enbridge 

Aboriginal and Native American Policy, updated 2009 attached as Exhibit 2) 

I have been asked whether the sudden urgency for transporting Bakken crude oil to eastern 

and southern markets through Minnesota, by railroad or pipeline, was anticipated in the 

EQB's biennial Energy and Environmental Strategy Report (EESR), which was due to the 

legislature in January of 2014, under Minn. Stat. 116D.10. We are concerned for the 

adequacy of environmental review for the routing and need determinations for the proposed 

Sandpiper Crude Oil Pipeline, and other similar pipelines in Minnesota. The information 

about the EESR could be of significant value as we review and comment on both the 

Certificate of Need and the Comparative Environmental Analysis (CEA) of the Sandpiper 

pipeline, being prepared for public review by the Department of Commerce.  Would you 

please forward an electronic copy of this report to us for our review and use in preparing our 

comments on the Department of Commerce's CEA for the Sandpiper project?   

Please, Governor Dayton, two 1854 Minnesota Chippewa Bands had to sue the EPA to 

reverse its variance on Iron Range mining and, some Legislators want to outlaw the EPA and 

its laws from Minnesota.  Minnesota agencies are not meeting statutorily mandated deadlines 

for essential information for the public and Legislature. Yet, the people are being held to 

Enbridge’s fast track PUC schedule under the Department of Commerce.   Who are the 

citizens to rely upon to correct an unfair process to protect their property and environment?  I 

find more people hoping our Chippewa treaties and federal rights will protect us all up here.  

I would rather see you step in and protect us all, throughout Minnesota. 

Please join us in the struggle to protect our environment, as you have an important voice.  

Thank you. 

Best wishes, 

 

 

Winona LaDuke  

 

Attachments Included 


