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EXECUTIVE SUMMARY
The sale of sexual services between consenting adults is legal
under Canadian law.
However, the “bawdy-house” provision (s. 210 & 211),
the “procuring” provision (s. 212) and the “communicating”
provision (s. 213) make it very difficult to engage in prostitution without breaking the law. The result is that many sex
workers face criminal consequences for engaging in what is
an otherwise legal activity. This punitive legal system exacerbates the unequal social and economic position of sex
workers in Canada.
Over the past several years, the public has become
increasingly aware of the issue of violence against sex
workers. With over sixty women missing from Vancouver’s
Downtown Eastside, the trial of William Pickton and the
charges against Donald Bakker, there is ample evidence to
conclude that sex workers live and work in conditions of
extreme violence and danger.
Many of the participants in this project confirmed this
conclusion by describing incidents in which they were sexually assaulted, beaten, robbed and held hostage, and some
described having narrowly escaped murder attempts.
Sex workers are in the best position to describe what it is
like to work and live under the current social and legal
framework and to recommend the ways in which their
circumstances should be improved. In the form of affidavits,
this report presents the expert opinions of sex workers and
their experiences working within the current legal framework. The affidavits highlight many ways in which Canada’s
sex trade laws worsen the already harmful conditions under
which sex workers live, add to the stigma of their employment and social position, and support the inference that sex
workers are less worthy of value than other members of
society.
Given this evidence, it is argued that the laws violate the
expression, liberty, security and equality provisions of the
Charter of Rights and Freedoms. It is found that these violations
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cannot be justified in a free and democratic society. This
report puts forward the following recommendations for law
reform:

• Section 210 of the Criminal Code (the bawdy-house provi-

sion) should be struck down in its entirety. By extension,
s. 211 (which prohibits the transportation of anyone to a
bawdy-house) should consequentially be repealed;
Section
213 of the Criminal Code (the communicating
•
provision) should be struck down in its entirety; and
• Section 212(1) and (3) of the Criminal Code (the procuring
provision) should be struck down, with the exception of
the international trafficking prohibitions found in s.
212(1)(f) and (g), which are not addressed in this analysis.
Ending the criminalization of the sex work is an essential
step toward reducing the harms experienced by sex workers.
However, the safety and well-being of sex workers will not be
secured through criminal law reform alone.
Affiants also proposed a number of important policy
changes. They emphasized that sex workers lack access to
fundamental benefits and services. Poverty, inadequate
housing, violence, poor health, addiction and law enforcement are major areas of concern. There is an urgent need
for policy change in each of these areas as part of a
comprehensive approach to improving the lives of sex
workers and ensuring alternatives for those who wish to
leave this occupation.
This report is unique in that the evidence and legal arguments are presented not to a court, but to the public and to
parliament. The relief sought here is not a judicial remedy,
but a strong call for systemic legal change. The affiants call
for a new approach to providing choice and safety for all sex
workers that recognizes their fundamental Charter rights and
prioritizes their opinions and experiences in future law and
policy reform.

PART 1: INTRODUCTION

Barry Calhoun photo.

The sale of sexual services between consenting adults is legal under
Canadian law. 1 However, the Canadian government uses the criminal law
to control specific aspects of sex work. The result is that many workers
face criminal consequences for engaging in what is an otherwise legal
activity.
The Criminal Code of Canada places a number of limitations
on sex work, including the prohibition of bawdy-houses (s.
210 and s. 211), procuring (s. 212), and communicating for
the purposes of prostitution (s. 213). In February 2003,
Parliament approved a motion to review these laws and
committed to holding parliamentary hearings where
witnesses would present information on the impact of the
laws.
Pivot Legal Society began looking into the legal issues
around sex work and developed a project that formed the
basis of this report. Pivot Legal Society is a non-profit
organization that works to advance the interests and
promote the human rights of marginalized persons in
Vancouver’s Downtown Eastside (DTES). The Pivot volunteers who produced this report include sex workers, lawyers,
law students, activists and researchers.
This report contains front-line accounts from individuals
who work under the highly regulated criminal law framework. It presents the expertise of sex workers to law and
policy makers in order to ensure that the views of those
most directly affected by the criminal law’s application are
taken into account. This report also advocates a position on
prostitution law reform that is consistent with the principles

of the Canadian Charter of Rights and Freedoms (Charter).2 The
following guiding principles for law reform are proposed:

• The opinions and experiences of sex workers must be

given the utmost consideration in the evaluation of these
laws;
Law
and policy makers must ensure that current and
•
future laws conform to the guarantees enshrined in the
Charter; and
Policy
analysis and law reform undertaken by the
•
Canadian government must be gender-based, racially
sensitive and conscious of socio-economic differences.3
The report is a summary of Pivot’s submission to the
federal government. It contains three major components:
1. Excerpts from 91 affidavits of sex workers. These
excerpts represent key findings on each criminal law that
affects sex work. The affidavits are “expert-opinion
evidence” and would be presented as such in a parliamentary hearing or a court of law. 4
2. A discussion of the key social themes raised in the affidavits. These themes indicate that measures other than
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law reform are needed in order to ensure safety and security for sex workers in the DTES.
3. A legal analysis of the unconstitutionality of the criminal
laws on the sex trade,5 founded on the expert evidence of
sex workers who live and/or work in the DTES.6

Background
The DTES has the lowest per capita income of any region
of the country. 7 It is a neighbourhood with a high concentration of social problems, including poverty, disease and
violence. Epidemics of drug overdose and HIV have developed among its population of approximately 4700 injection
drug users. 8 As a result, in 1997 health policy makers
declared the neighbourhood was in the midst of a public
health emergency. The emergency continues to this day.
Within this context of poverty, addiction and disease, the
DTES is also home to a sizeable population of street-level
sex workers. 9 The sex trade in the DTES is characterized by
disproportionate numbers of women, many of whom are
Aboriginal, who are at high risk of poverty, violence and
abuse. The severe reduction of B.C.’s social services and cuts
to social assistance income continues to aggravate this situation, leaving growing numbers of disadvantaged women with
the sex trade as one of their few options for income. 10
Under the current legal conditions, sex workers experience extraordinarily high levels of violence. At the time this
report was written, 63 women had been reported missing
from the Downtown Eastside, more than half of whom were
Aboriginal.11 This epidemic of “missing women” is taking
place across the country: large numbers of sex workers have
been reported missing or found dead in other major cities. 12
At time of writing, Robert Pickton faced charges for the
murders of over twenty sex workers from Vancouver’s
DTES. In January 2004, Donald Bakker was charged with
sixteen counts of sexual assault, and is being investigated for
sadistic sexual assaults against at least 50 sex workers. 13 These
publicized incidents represent the most visible manifestations
of a widespread culture of violence against sex workers. For
every woman who is missing or killed, many more have
survived extreme violence while working in the sex trade.
Pretty well every woman has a story of a guy who has
literally tried to kill them. [Affidavit 069 at para. 22]

The DTES is also the site of heavy policing and rigorous
enforcement of the prostitution laws. From 1997 to 2002,
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the number of prostitution-related incidents that the
Vancouver Police Department investigated (ss. 210 – 213 of
the Criminal Code) increased by almost 700 percent.14 Statistics
Canada reported that in 2002, the annual rate of prostitution
offences had increased 12 percent across the country. 15 In
comparison, Vancouver saw offences rise to 68 percent in
the same period.1 6
In total I have been charged 5 times with communicating
for the purposes of prostitution. I have been convicted 4
times and have an upcoming court date in September
2003. [Affidavit 001 at para. 11]

Given the active street-level sex trade, the rigorous enforcement of the prostitution laws, and the rates of violence
against sex workers, Vancouver is an appropriate city within
which to examine the effects of the current legal framework.

Focus on sex workers living in poverty
Although it is the most visible, the street-level sex trade is
only a small part of the complex and multi-faceted sex
industry in Canada.17 All aspects of the sex industry must be
taken into consideration when contemplating law reform.
Pivot has focused on sex workers who are also living in
poverty. This report's focus on sex workers living in poverty
is important for the following reasons:

• it provides an opportunity for some of the most marginalized sex workers to express their opinions on law
reform, and to counter the assumption that they are
invisible, voiceless or lacking personal agency; and
• street-level sex workers who live in poverty are extremely
vulnerable to criminalization and bear the brunt of the
current legal framework.

Low-income sex workers are particularly vulnerable to
economic exploitation. They lose the ability to demand fair
compensation for their services. While individuals working in
this segment of the trade earn only enough to survive, this
does not imply that the work that they do is of lesser value
than the work done in other segments of the trade. The
dramatically different social and economic conditions of
these sex workers from individuals working in other areas of
the sex trade are precisely the conditions that we argue can
and must be changed. While the scope of Pivot's work is
necessarily limited, the hope is that the views and experi-

ences of sex workers from all aspects of the industry are
represented in other submissions to the federal government.

common bawdy-house is guilty of an offence punishable on
summary conviction.

The Current Criminal Laws

Procuring

This project focuses on the criminal laws relating to adult
prostitution. This project was not designed to address the
legal issues of sexually exploited children and youth, or the
Criminal Code sections relating to international trafficking.
Specifically, this project considers the following sections of
the Criminal Code;

212. (1) Every one who
(a) procures, attempts to procure or solicits a person
to have illicit sexual intercourse with another
person, whether in or out of Canada,
(b) inveigles or entices a person who is not a prostitute to a common bawdy-house for the purpose
of illicit sexual intercourse or prostitution,
(c) knowingly conceals a person in a common
bawdy-house,
(d) procures or attempts to procure a person to
become, whether in or out of Canada, a prostitute,
(e) procures or attempts to procure a person to leave
the usual place of abode of that person in
Canada, if that place is not a common bawdyhouse, with intent that the person may become an
inmate or frequenter of a common bawdy-house,
whether in or out of Canada,
(h) for the purposes of gain, exercises control, direction or influence over the movements of a person
in such manner as to show that he is aiding, abetting or compelling that person to engage in or
carry on prostitution with any person or generally,
(i) applies or administers to a person or causes that
person to take any drug, intoxicating liquor,
matter or thing with intent to stupefy or overpower that person in order thereby to enable any
person to have illicit sexual intercourse with that
person, or
(j) lives wholly or in part on the avails of prostitution of another person, is guilty of an indictable
offence and liable to imprisonment for a term not
exceeding ten years. 18

Keeping common bawdy-house
210. (1) Everyone who keeps a common bawdy-house is
guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.
(2) Every one who
(a) is an inmate of a common bawdy-house,
(b) is found, without lawful excuse, in a common
bawdy-house, or
(c) as owner, landlord, lessor, tenant, occupier, agent
or otherwise having charge or control of any
place, knowingly permits the place or any part
thereof to be let or used for the purposes of a
common bawdy-house, is guilty of an offence
punishable on summary conviction.
(3) Where a person is convicted of an offence under
subsection (1), the court shall cause a notice of the
conviction to be served on the owner, landlord or
lessor of the place in respect of which the person is
convicted or his agent, and the notice shall contain a
statement to the effect that it is being served
pursuant to this section.
(4) Where a person on whom a notice is served under
subsection (3) fails forthwith to exercise any right he
may have to determine the tenancy or right of occupation of the person so convicted, and thereafter
any person is convicted of an offence under subsection (1) in respect of the same premises, the person
on whom the notice was served shall be deemed to
have committed an offence under subsection (1)
unless he proves that he has taken all reasonable
steps to prevent the recurrence of the offence.

Transporting person to bawdy-house
211. Every one who knowingly takes, transports, directs, or
offers to take, transport or direct, any other person to a

(3) Evidence that a person lives with or is habitually
in the company of a prostitute or lives in a
common bawdy-house is, in the absence of
evidence to the contrary, proof that the person
lives on the avails of prostitution, for the
purposes of paragraph (1)(j) and subsections (2)
and (2.1).
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Offence in relation to prostitution
213. (1) Every person who in a public place or in any place
open to public view
(a) stops or attempts to stop any motor vehicle,
(b) impedes the free flow of pedestrian or vehicular
traffic or ingress to or egress from premises adjacent to that place, or
(c) stops or attempts to stop any person or in any
manner communicates or attempts to communicate with any person for the purpose of engaging
in prostitution or of obtaining the sexual services
of a prostitute is guilty of an offence punishable
on summary conviction.
(2) In this section, “public place” includes any place to
which the public have access as of right or by invitation, express or implied, and any motor vehicle
located in a public place or in any place open to
public view.

Approach to Law Reform
1. Charter Principles

The legal analysis is based on the Canadian Charter of Rights
and Freedoms. The Charter is the highest law in Canada. Every
other Canadian law and all government action must comply
with its terms. Laws that are inconsistent with the Charter can
be declared unconstitutional, and can be struck down by a
court of law. Sections 210-213 of the Criminal Code will be
measured against the free expression rights, the right to life,
liberty and security of the person, and equality rights guaranteed in the Charter. Pivot argues that these criminal laws fail
to meet the required standards and are not justifiable in a
free and democratic society.

2. Principles of Consultation, Participation and
Affirmation of Choice
Pivot’s project has proceeded on the basic principle that all
people are worthy of dignity and respect, and that their
perspectives and experiences must form the cornerstone of
any law reform that will disproportionately affect them. The
dignity, empowerment and political participation of sex
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workers are central to Pivot’s work, and their opinions are
the foundation of the findings presented here. An underlying
premise of this project is that difficult choices made under
constrained conditions are still choices and, indeed, many of
the sex workers that worked on this project felt insulted by
the repeated accusation that they are not capable of making
“real” choices. 19 Furthermore, choosing to engage in sex
work does not nullify the right of sex workers to contest the
current conditions of their work, where they face violent
attack, stigmatization, inequality and are treated as criminals.
In fact, the voices of sex workers are essential to sex trade
law reform. The affiants expressed critical and analytical
opinions about the states of their lives and laws affecting
them. They are in the best position to describe what it is like
to work and live under the current social and legal framework. Legislators and the public must acknowledge this
expertise.

3. Harm Reduction Principle
This report’s conclusions reflect the principle of harm reduction. With respect to the criminal laws, affiants20 demanded
that immediate measures be undertaken to reduce harm to
sex workers. As well, broad questions about the prostitution
laws led many affiants to comment on parallel issues such as
housing, income and access to social services. A true harm
reduction approach requires that the underlying concerns of
poverty and social inequality be addressed as part of the
harm that sex workers experience. Pivot advocates harm
reduction principles as a key point of unity among people
who are concerned about the interests of sex workers.
Many sex workers have acted courageously in
contributing to this report and have trusted Pivot to deliver
their words to those who have the opportunity to create
change. These are the voices of a population that has been
systemically silenced, socially marginalized and physically
isolated. sex workers are robbed, harassed, abducted,
assaulted, sexually assaulted, and their work is unfairly criminalized and continuously policed. It is time for the government and the public to hear their words and respect their
wisdom, insight and courage.

PART 2: METHODS

Barry Calhoun photo.

This project was designed by a steering committee composed of women
with experience in the sex trade, and women from legal and activist
communities. The overall objective of the project was to gather the expert
opinions of sex workers on the current criminal laws and their experiences
living under those laws. Those opinions and experiences were then used
to formulate a constitutional analysis of the current criminal laws.
Project Objectives and Design
Sex workers were asked to give statements in affidavit form.
An affidavit is a legally sworn statement. This was chosen as
the way to record and present participants’ statements
because they are clear concise statements, and will be
accepted at parliamentary hearings as actual testimony. In
effect, all affiants will become official “witnesses” when their
affidavits are presented to parliamentary hearings.
Prior to drafting an affidavit, all affiants attended an
information session led by Pivot volunteers. The information
session involved a discussion of the following topics:
• the parliamentary hearings and the subcommittee’s
mandate;
• a basic review of the content of ss. 210, 211, 212, and
213 of the Criminal Code;
• details about the project and how the affidavits would be
used; and
• information about confidentiality, compensation and
consent.
Both information and affidavit sessions were held in loca-

tions that were intended to be safe and comfortable for participants. Sessions were typically conducted in women’s-only
spaces, with Pivot volunteers providing security at the entrance.
Additional sessions were held at Boys ‘R’ Us, a service organization for male and transgendered sex workers.
Participants received a $15 honorarium for contributing
their expertise to the project. They were told that their affidavit was their personal statement on the law, that participants could put forward any opinion they wished, and could
discuss whatever issues they felt were relevant to the law and
their work in the sex trade.
Each affiant was asked by a Pivot volunteer to respond to
the following questions:
1.If you were speaking to the people who are reviewing
the communicating law, what would you say to them
about this law? Can you describe an experience that you
have had that has made you feel that way about that law?
2.If you were speaking to the people who are reviewing
the bawdy-house law, what would you say to them about
this law? Can you describe an experience that you have
had that has made you feel that way about that law?
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3.If you were speaking to the people who are reviewing
the “procuring” or the “living off the avails” law, what
would you say to them about this law? Can you describe
an experience that you have had that has made you feel
that way about that law?
Volunteers recorded the statement in affidavit format. In
the final stage, all affidavits were made anonymous by
blacking out personal information.
In addition to the collection of affidavits, consultation
for this report included holding discussion groups on issues
such as poverty, dignity and choice, and the accessibility of
parliamentary hearings. 21

Demographics
Participants were self-selected and therefore are not representative of sex workers in general, or even of street-level
sex workers living in poverty. As a result, some demographic
information about the sample can be drawn from the affidavits but cannot be taken as statistically significant. All
participants were asked to give personal data about themselves in order to provide some background information and
describe the extent of their experience in the sex trade. All
information was voluntarily given and so the types of information disclosed vary across the sample. Ninety-one affidavits were gathered in total:22
• 68 affiants were current sex workers
• 23 affiants were former sex workers
• years the sex trade varied from a few weeks to 47 years.
• 81 female and 10 male sex workers participated in the
project. One affiant self-identified as transgendered
• the youngest participant was 22 years-old and the eldest
was 62 years-old. Participants were fairly evenly distributed across all age groups
• 38 participants self-identified as being Aboriginal or
Metis. 4 participants self-identified as being of AfricanCanadian heritage, and 16 described themselves as
Caucasian
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• all participants who disclosed their financial situation
described living in poverty and working in the sex trade
in order to meet basic subsistence needs
• all but seven participants currently lived or worked in the
Downtown Eastside
• 30 participants did not complete high school, whereas 16
participants had attended some post-secondary trade
school, college or university
• 52 participants described a history of drug use and 15
participants were currently on a prescription methadone
program
• 22 participants self-identified as having a criminal record
• 9 participants disclosed their HIV positive status and 28
were hepatitis C positive. Eight participants self-identified as struggling with depression or mental health issues.

Limitations
This project focuses on the opinions and experiences of a
self-selected sample of adult sex workers living in poverty
and for the most part living and/or working in the DTES
and should not be generalized to the sex worker population
overall.
Project information and affidavit sessions were in
English. Interpreters were not routinely available, although
training on drafting affidavits was taken by service providers
who serve non-English speaking sex workers. Interpretation
services would have been made available had a request been
made.
Affiants were not asked to state their gender and only
two participants disclosed a transgendered status. One transgendered affiant was unable to complete an affidavit for
health reasons. Therefore, it can only conclusively be said
there was one transgendered affiant within this sample. This
highlights a limitation of this research, since it is recognized
that there is a significant number of transgendered sex
workers in the DTES.
Time and budget constraints limited the number of affiants, and so we were unable to capture the voice of every
person who was interested in contributing to the project.

PART 3: KEY FINDINGS

Barry Calhoun photos.

Findings On the Bawdy-House Law: With one exception, all affiants who
addressed the bawdy-house law demanded it be repealed. Some affiants
also discussed how they would like bawdy-houses to be structured and
managed, providing various opinions on this point. Some affiants advocated community-based, peer-run facilities, whereas others spoke of
greater state involvement and regulation.
23

Build a house for us, so the girls can go to [sic]. Where the
John’s get screened. That’s all I can say. That’s my statement.
Build a house. Build a house. [Affidavit 062 at para. 17]
In my opinion, the ability to work indoors is much needed in
this community. If women could work indoors with each
others’ support, in a clean and organized environment, where
johns are screened, the health and safety benefits would [be]
great. It seems that the government does not want the sex trade
to be visible, and does not want to pay attention to the needs
of workers. [Affidavit 032 at para. 7]
I think that the bawdy-house law is bad. I have three regulars
that come to my place and that is illegal but it shouldn't be.
Working indoors is better than standing on the street. I have
felt that my life was in danger three times in the past year.
Each time that happened, I was standing on the street. I have
never felt that my life was in danger when I have had dates in
my own residence. [Affidavit 002 at paras. 7-8]
They should make a place for working girls to go. I would
like it to be clean, with clean bed sheets in each room after
each person used it. A place to clean up after. A place to

dispose of stuff. And a room that was totally private where
you could do whatever you wanted and nobody bothered you.
A place where you could spend as long as you needed. It
would be important to not have cameras and that kind of
heavy security. It would be good to have a front desk person
or two people to watch out in case something happened. There
could be a panic button in each room. A button that only the
girls knew about and the johns didn’t so that they could press
it and tell someone if something had gone wrong. In this kind
of hotel, I don’t think you need a lot of other kinds of services,
like health services and stuff, it would not feel the same. Your
johns wouldn’t want to go there because it would not be
private. It would be better if it were like a hotel, you could
check in and pay for your room time. It would be important
that it was not too expensive because if it were, girls and
johns could not afford to go there. [Affidavit 066 at paras. 810]
I think that the government should open legal brothels like in
some European countries. If there were legal brothels health
officials could keep track of girls who are working. I think
that sex workers would be safer and healthier if they could
work inside. [Affidavit 028 at para. 3]
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Findings on the Procuring Law: The affiants who addressed this issue
made two main points. They noted it was important to protect sex
workers from exploitation, violence and extortion by pimps.
On the other hand, many also observed that certain activities captured by the law, such as providing referrals, spotting and
providing a space for others to bring dates, should not be criminal. Affiants felt these parts of the procuring law limit their
ability to create safer working conditions. They also acknowledged that, if the bawdy-house law is repealed, the procuring law
would have to be amended since under s. 212 anyone who runs a bawdy-house can be arrested for procuring and living off
the avails.
Procuring is okay as long as it's done by a woman – chicks
before dicks. Sometimes I act as a pimp in my hotel. Men will
ask for four blonds for example, and I'll set it up for them for
money. I organized a girl for one man one night and a
different girl for the next night…Other women and I watch
and protect each other with payments of money and drugs.
Many girls come to my room crying, I clean them up and give
them medicine. Pimping should be done by women – a
woman should run the show. I would take a percentage to look
after their health (needles, band aids, etc.) and to provide
condoms and lubricants. A percentage of the money should go
into a health ‘fund’ – it should go back into the brothel.
[Affidavit 006 at para. 4]
I have a hard time saying whether or not the laws against
procuring and living off the avails are wrong. Some guys are
there to protect the working women, and some abuse them. I
think that no one should be charged with living off the avails
unless they are also abusing or assaulting the prostitute. I think
that procuring should still be illegal. There has to be a way to
punish the people who exploit women in the sex trade.
[Affidavit 010 at para. 6]
I believe that the procuring law is protective of sex workers. I
think that in the case where a pimp takes 100% of the proceeds
and then divides it up as he sees fit, it should be illegal. But in
the case where it is a friend who helps you by providing a
referral or letting you use their place, and in return you give
$20 to the friend when you made $100, that would be ok. I
have also met pimps who are really violent and take 100% of
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the proceeds of girls’ work and that is wrong. The law should
be worded so that it captures that aspect of pimping, the
violent and exploitive kind of pimping. The law should not
criminalize those people who are taking a small proportion of
the proceeds for providing a service, like letting her use their
house or providing a referral. [Affidavit 078 at para. 19-20]
In terms of the procuring law, it depends on what the person is
doing. If a person was there and actually providing a service,
for example a person who provides you with a clean room or a
person who spots for you, then its ok for those types of people
to get paid by sex workers. If that person was providing referrals and stuff, that could also be worth paying for. But if that
person is just exploiting women and not actually doing
anything to help the women, then I don’t think that it is right
for them to be getting any money off of the women who are
doing the work. I did not have a pimp when I worked and I
can’t understand why anyone would. [Affidavit 066 at paras.
14-15]
I think that the procuring law can be good. I think that people
who convince people to enter the sex trade or convince people
to see a sex worker should be charged with procuring. I think
that the aspect of the procuring law that says that a person
cannot make a referral is not very helpful. I prefer to be able
to make a referral to my friend if she is more a client's type
than I am, and if I make a referral to a friend, she usually will
give me a small cut of the money that she makes. Generally, I
think that besides the referral aspect of the law, the procuring
law is good. [Affidavit 051 at para. 9]

Findings on the Communicating Law: With one exception, affiants who
addressed the communicating law demanded it be repealed. They criticized the law in a number of ways, identifying both its ineffectiveness and
the dangerous conditions created by its enforcement.
24

I think that the communicating law is wrong. The decision to
communicate is a decision between two adults. It is my business and it is outrageous that the government thinks that they
can stick their noses into my business. The communicating law
needs to be axed, it needs to be eliminated from the Criminal
Code. They use the communicating law whenever they want to
get working girls out of an area. I have been arrested over 20
times and only convicted once. Most of those arrests were by
undercover officers. [Affidavit 065 at paras. 21-24]
I think that the communicating law is unfair. Girls have to
make money and it puts girls at greater risk. Because of police,
we end up moving to places that are darker and more secluded.
It’s more dangerous for girls. For example, we are forced to
work in the industrial area at the foot of Victoria. It's really
bad because it’s so dark down there. [Affidavit 043 at para. 3]

The communicating law makes me worried because I do not
have time to make sure that the car I get into is safe, and that
the person is not dangerous. Three years ago I was working
between Princess and the Raymur Projects. A car drove up to
me and asked me if I was working, and I said, “Yes.” He told
me that he had the money to pay and I got into a car. He
strangled me, threatened me, and sexually assaulted me, then
left me on a corner close to the waterfront. If I had had more
time, I may not have gotten into the car with him. [Affidavit
025 at para. 3]
I think that the communicating law is wrong. I think that you
should be able to negotiate prices and terms. In fact, I think
that people should be able to discuss whatever they want
whether they are in public or not as long as nobody’s actually
doing anything obscene in public. [Affidavit 077 at para. 3]
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A number of affiants specifically stated that they did not want their clients to be subject to prosecution for communicating for
the purpose of prostitution. While they expressed a need for a strong police response to men who abuse or exploit sex
workers, affiants stated that safe clients ought not be criminalized for purchasing services from sex workers.
I don’t think women who sell sex are criminals and they should
not be treated as such. Johns, or men who buy sex, should not
be treated as criminals either. I believe that what people do
behind closed doors is their own business. [Affidavit 016 at
para. 14]
If I could have changed anything over the 30 years of my
work, I would have provided all the women with a safe place
to work. That is the most important aspect. Also, I would not
have laws to embarrass the Johns, they are human too and they
and their families should not suffer for their indiscretions (as
long as nobody got hurt). Men who are bad dates are of course
a different story. These men should be charged with assault,
rape or kidnapping. [Affidavit 004 at para. 7]
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It is important for me to know that my clients feel safe and
that they are not going to be arrested. Clients are also fearful
for their families and the stigma of being arrested. They should
not suffer consequences for wanting to enjoy the company of
someone of the opposite sex for a little while. Why is it ok for a
man to walk into a doctor’s office and receive services but its
not ok to go and have an intimate and positive experience
with a girl? There is so much stigma attached which is wrong.
[Affidavit 082 at para. 18]
I don’t think that girls should be treated like criminals. Many
of them are just doing it for survival. I don’t think that johns
should get treated like criminals either. [Affidavit 002 at para.
14]

PART 4: KEY THEMES IN THE AFFIDAVITS

Beverley Ranger photos.

The safety and well-being of sex workers will not be secured through criminal law reform alone. Affiants emphasized that sex workers lack access to
fundamental benefits and services available to other members of our
society. Poverty, housing, violence, health, addiction and law enforcement
were major areas of concern. There is an urgent need for policy change in
each of these areas as part of a comprehensive approach to improving the
lives of sex workers.
Theme 1: Poverty
Poverty is overwhelmingly common among the affiants.
Most of our affiants struggle to survive in restricted financial
circumstances. For this group, sex work is a means of
economic survival. Numerous affiants stated they entered
the sex trade, or remained in it, as a matter of financial
necessity. 25

Inadequate Social Assistance
Many affiants stated that they worked in the sex trade
because of inadequate social assistance. In 2002, social
assistance rates in B.C. for a single employable person
without dependants amounted to only $6,461 annually
($538.42/month). This was 34 percent of the low-income
cut off (LICO) figure of $19,256 ($1604.67/month). The
LICO figures are Statistics Canada’s estimates of the
income levels below which people are forced to spend
almost all their income on food, shelter and clothing.26
Social assistance rates for other categories of recipients

ranged from 50 to 57 percent of the relevant LICO
amounts. For example, a single parent with one child is
expected to survive on $13,706 annually. 27 The Social
Planning and Research Council of British Columbia estimates that 2002 benefit levels were only enough to cover
45 percent of the minimum living costs of a single person
on social assistance.28
This work is really important to me financially. Those of
us getting cut off services are having a hard time. It’s
truly a financial need. We’re only getting a little to
survive on and we’re lucky to even get it, to pay bills or
to get food in the house. Sometimes I’m able to make
enough to meet my needs. Sometimes it’s good, but sometimes it isn't…. [Affidavit 046 at paras. 8-9]
I started working in the sex trade because I could not get
by on social assistance and I was always running out of
food. [Affidavit 002 at para. 2]
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The current reduced level of social assistance in British
Columbia means that even those in receipt of such payments
are compelled to find other means of earning money to
survive. Social assistance recipients usually cannot, without
other sources of income, afford to maintain a telephone or
pay for public transportation. This drastically limits their
opportunities to pursue alternatives.

Welfare Ineligibility and Elimination of Exemptions
Restricting social assistance eligibility affects the number of
people who will need to rely on sex work as their main source
of survival-level income. 29 Recent changes in B.C. include:
1. Terminating the benefits of people deemed “employable” when they have received benefits for a total of two
years out of a five-year period (the 2-of-5 rule). People in
other categories can experience reductions in their benefits after the two-year limit.
2. Elimination of earnings exemptions. Single recipients
without dependants were previously allowed to keep
earnings of up to $100/month, others were permitted to
retain $200/month, and certain categories of recipients
were permitted an additional 24 percent of earnings
above those amounts. Thus, most sources of income
from conventional employment will now be less attractive to social assistance recipients. sex work or other
cash-based means of getting money will be more attractive by comparison.
3. Elimination of child support exemptions. This change
will increase the economic disadvantages of single
parents in receipt of social assistance, the large majority
of whom are single mothers.
4. The three-week wait. The introduction of a three-week
waiting period for applicants means the need for emergency cash will increase the number of people who
engage in sex work to meet their basic needs.
5. The two-year work force history requirement. Those
over 19 who have not been out of the family home for
two years will be denied social assistance. The B.C.
Institute Against Family Violence anticipates increased
poverty and participation in prostitution for young
women trying to escape violence at home.3 0

Women’s Poverty
Welfare cutbacks are particularly harmful to women and
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members of disadvantaged groups. Women in British
Columbia have higher rates of poverty than men, and
Aboriginal women are particularly hard hit. As well, women
with children are far more likely than men to rely on social
assistance. Of the entire income assistance caseload, 33.6
percent are single parent families, of which 88.5 percent are
families led by women. For these single mothers, the new
reductions in rates combined with the cancellation of family
maintenance and earnings exemptions mean that some benefits will drop as much as $351 per month.31

Consequences of Poverty
Affiants described suffering depression and anxiety due to
lack of funds. 3 2
Parents who are impoverished are many times more likely
to have their children removed on the grounds of neglect,
because they simply cannot pay for the necessities of life.
Social assistance does not provide enough to pay for proper
shelter, clothing and food for children. 33 In a January 2002
interview, the Minister for Children and Family Development
said 65 percent of children apprehended by the Ministry are
from single-parent families on social assistance. 34
Apprehensions of Aboriginal children are disproportionately
high. While only 8 percent of B.C. children are Aboriginal,
Aboriginal children are 40 percent of children in care.35 Due
to the threat of removal, single parents on social assistance
face a difficult choice – if they don’t seek other income
sources, such as sex work, their children may be apprehended, but their participation in the sex trade itself
increases the risk of child apprehension. Parents in the sex
trade face stigmatization as criminals and unfit parents, or
permanent loss of social assistance entitlement due to a
conviction for social assistance fraud.3 6
As the number of sex workers in the DTES increases
and competition drives down the price for sexual services,
income from a single date with a client decreases: (as low as
$5-$20 in the DTES, according to a discussion group held
during the project). This increases pressure on sex workers
to work more often and to take dates with clients they might
otherwise refuse. The quasi-criminal status of prostitution
makes it virtually impossible for sex workers to negotiate
compensation for their services. If they are robbed of their
earnings, they may be unwilling to report the offence. To do
so would make them vulnerable to criminal prosecution and
investigations for social assistance fraud.

Conclusion on Poverty and Inadequate Social
Assistance
It is imperative that governments ensure all members of our
society have a basic, adequate standard of living. This means
providing income assistance that reflects actual needs,
including sufficient support for children. Both federal and
provincial governments must work to provide educational and
childcare programs to facilitate women’s participation in the
workforce and assist sex workers who want to exit the trade.

to risk our lives for the rest. Women are trying to get
money for food. The housing is really bad – we need
more of that. Look at the people living in tents. They
don’t want them at Victory Square, they don’t want them
at Woodward’s. But we really need it. It’s terrible.
[Affidavits 046 at para. 11]

“Suspect Tenants”
In the eyes of landlords who fear prosecution, the bawdyhouse law makes sex workers “suspect tenants”. The potential for legal problems means that, at times, landlords refuse
to rent to someone they think may be a sex worker. A lowincome sex worker is unlikely to have any real recourse
against a landlord who refuses them accommodation or
evicts them on this basis.

Guest Fees
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Theme 2: Housing
Sex workers who live in poverty, like all people with low
incomes, find it hard to secure safe, comfortable and affordable housing. Canadian laws applicable to the sex trade make
inadequate housing an even greater problem.

Inadequate Housing
Some sex workers are homeless. Many others live in single
room occupancy hotels (SROs) in the DTES and have reported
to researchers that they experience more victimization in such
living situations than they would elsewhere. Eighty-five percent
of the sex workers surveyed for the federal Department of
Justice did not believe they had adequate housing. 37

Paying Rent
In light of the poverty levels discussed above, paying for rent
in Vancouver, and specifically in the DTES, can present a
serious problem for a sex worker. This is particularly so
when a sex worker has children living with her and is in need
of more space and a safer environment than a single person
might require. As one affiant noted:
I would ask the government for more funding for housing
for us, and more money on the cheque so we don’t have

In many DTES hotels, the imposition of “guest fees” for visitors is an apparent attempt to limit prostitution from the hotels.
The effect is that women are forced to work at street level and
are denied the right to receive friends and family in their home
if the visitors cannot pay the $10-$20 fee. Police will sometimes
use an SRO’s guest registry to keep track of sex workers:
Police come to my door at all hours of the night. They
check the register at the front desk of my hotel to see how
many guests I have had during the day or at night. I have
to pay a ten-dollar guest fee to bring anyone into my
room. The police come to check if I still have company
who I have registered to bring into my room. They also
ask me what is happening if I have not had anyone registered in my room. [Affidavit 033 at para. 6]

Roommates and “Living Off the Avails”
The law with respect to living off the avails of prostitution
potentially exposes roommates to prosecution if a sex
worker’s earnings pay for rent and household expenses. Case
law has established that such an arrangement is only criminal
if “parasitic,”38 but the interpretation of that word depends
on the court’s view of the facts in each case.

Conclusion on Housing
Decent affordable housing is a prerequisite for safety, health,
and well-being. Sex workers living in poverty, who are struggling with multiple challenges every day, are especially in
need of adequate housing.

VOICES FOR DIGNITY | 15

workers has entered the public consciousness, mainly with
respect to the missing and murdered women in Vancouver
and other Canadian cities. Awareness of violence survived by
sex workers is also developing in light of the highly publicized arrest of a man alleged to have videotaped his sexual
assaults on sex workers.41
Surveys of sex workers in Vancouver and Victoria report
that up to two-thirds of respondents have been the victim of
a physical and/or sexual assault while working.42
Barry Calhoun photo.

Theme 3: Violence

On the street it is unsafe. People can be hurt. I was cut
across my stomach. I had a man and he took me into a
car and had his way with me. Then he beat me up and
slit me in the stomach and threw me out. I have a huge
scar now. I am lucky because I could have been really
hurt… [Affidavit 073 at para. 14]

Affiants were not asked directly whether they had been the
victims of violence in the course of their work and yet,
when discussing their experiences, a large number of participants volunteered details about at least one incident of physical violence. 39 Many described multiple violent incidents.4 0
Overall, the affiants reported that they had experienced
sexual assaults, beatings, being robbed or held hostage, and
murder attempts. In short, the affidavits document a pattern
of violence against sex workers perpetrated by strangers,
clients, acquaintances and police.

Consequences of Ongoing Violence
sex workers deal with the physical consequences of violence
and also with the psychological repercussions of knowing
their lives are at risk every time they go to work:
I walk in fear. I always walk in fear. [Affidavit 062 at
para. 16]
It is difficult to go out during the day. It is sometimes
scary to leave during the day because I feel like there is
someone watching me. I feel this is not any way to live.
[Affidavit 033 at para. 07]

Documenting Violence Against Sex workers
Over the past several years, the issue of violence against sex
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In or about the summer of 1999, I was having two beers
at the bar at about 1:00 p.m. with a potential date who
told me his name was Tom. At about 5:00 p.m., I woke
up in a hotel about one block away from the bar. My
pants were partly off and my pubic hair was shaved off. I
had no recollection of what happened in the intervening
four hours and presumed that I was a victim of a drug
rape. I went to the hospital and contacted the police. The
police refused to believe me at first and then they blamed
me for the incident. [Affidavit 061 at paras. 6-7]
One time, I was working and this … man picked me up.
We had our date and he said he didn't have any money
and so we went to the bank machine. He still said he had
no money. He wanted to have sex again in all sorts of
ways that I did not want to. He was aggressive and I was
not able to get away until after he did all sorts of nasty
things to me. That is why I think that working indoors
would be safer. I never reported it to the police. I never
thought to. I just wanted to get it out of my mind. I am
not sure if I would ever report a bad date. I am too
embarrassed and scared of the cops. I have heard too
many nasty things about the police. [Affidavit 002 at
paras. 9-10]
Four years ago, a man took me to Strathcona Park in a
car and made me take all my clothes off. He hit me. He
threw me out of the car with nothing on. I was
screaming, for about thirty minutes, but nobody heard
me. Someone eventually phoned the police and they
came. I went to the hospital and the police made a record
of what happened to me. The police gave me a business
card and told me to phone them. I didn’t phone them
right away. I was stopped on the street by police a long
time later and was told that one police officer wanted to
talk to me. They wrote down his name and his number.

When I did phone he told me to phone back because he
was busy. He told me to phone back in a week or two. I
didn't phone back. I feel like I wasn't important enough,
like they forgot about me or something. [Affidavit 018 at
paras. 9-13]

Violence is Increased by the Current Legal
Conditions of Sex Work
Violence against women is a problem of global significance
and concern, and sex workers experience this phenomenon
to an exceptional degree. However, it is commonly assumed
that violence perpetrated against sex workers is an inevitable
consequence of engaging in the sex trade. Many affiants
were quick to challenge this assumption. They believed the
existing legal structure contributes to and in some cases
creates the conditions that make violence a regular occurrence in their lives. Affiants explained how specific sections
of the Criminal Code create dangerous conditions for sex
workers.

Consequences of the Criminal Code
The law prohibiting “communicating” for the purposes of
selling sex was identified as being responsible for unsafe
working practices adopted by sex workers in their efforts to
avoid prosecution. For instance, many affiants reported
selling sex in dimly lit and isolated areas and many reported
getting into vehicles too quickly and without having the
opportunity to assess the potential for violence.43
Working girls end up going into hiding places just to stay
away from the harassment of the police. That’s
dangerous; girls are getting killed out there. A lot of girls
go with their dates down to beach areas and wooded
areas in order to keep away from police and it’s
dangerous because they don’t know if the john will bring
you back. There is nobody there to keep an eye out for
you. [Affidavit 037 paras. 13-14]

A number of affiants specified that they did not want
clients to be subject to prosecution for communicating for
the purposes of prostitution.44 Enforcing the communicating
law against clients could lead to the same result as criminalizing sex workers themselves. Whether police are targeting
sex workers or their clients, it is an obvious inference that
sex workers will have to engage in unsafe practices in order
to avoid law enforcement. Affiants were also clear that they

want violent clients to be rigorously prosecuted under the
assault and sexual assault provisions of the Criminal Code.
It bothers me that the women in the sex trade are always
harassed but the johns never get any trouble from the
police. There is a lack of concern for the women down
here. The Missing Women is an example of that. There is
a lack of protection for women in the sex trade and situations like the Missing Women are allowed to happen.
[Affidavit 060 at para. 10]

Many affiants also discussed the way the bawdy-house
law prohibits them from working indoors and forces them to
work in isolation:
There are numerous ways that being able to go to a
bawdy house to work would make sex work safer. Four
years ago, I was with a client, and we had to go to the
Track, which is at Alexander St. and Hawks St. The
client began to get forceful with me, grabbing me and
pushing me. I told him that I had had enough, and he did
not listen to me. He took the money that he had paid me
back, and refused to use a condom while having intercourse with me. If I had gone to a bawdy house instead,
where the environment may have been better monitored,
someone else could have been nearby, or I could have
alerted someone to the situation, and not have been
placed at such risk. [Affidavit 020 at para. 5]

Affiants also described the difficult relationship that
many sex workers have with the police. As will be discussed
in more depth in Theme 6: Law Enforcement, many affiants
made it clear that a general distrust of police exists among
sex workers. The following affiants described how they feel
about police forces in Vancouver and elsewhere in Canada:
I feel I cannot count on the police for protection. My
experience is that they believe that when you are a sex
worker, you are not deserving of protection. They don’t
seem to understand that it is very difficult to exit the sex
trade, especially when you are poor and living in the
Downtown Eastside. [Affidavit 016 at para. 12]
I was hitch hiking in the DTES a few weeks ago and a
police officer stopped me and asked me what I was
doing. I told him I was looking for a boyfriend. The
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police officer responded very rudely and was verbally
abusive to me. The police officer grabbed me roughly by
my breast and told me to go home. I felt emotionally and
sexually harassed by the police officer. After awhile [sic]
he let me go and I went directly to a bus stop and went
home. I was angry that there was not a safe environment
where I could work without being harassed by the police.
[Affidavit 012 at para. 3]
He told me I was under arrest. Then I was taken to the
police station, was put in cell and asked by the police
officer who arrested me to show him my chest. He said,
“lift up your top.” I told him no. When he [was] writing
up the arrest report he kept commenting and antagonizing me about the size of my chest. This made me feel
very uncomfortable. [Affidavit 026 at para. 4]

Unwillingness to report violent incidents to police or to
make complaints about police abuse renders sex workers
even more vulnerable to predatory violence.

Conclusion on Violence
The correlation between criminalization of sex work and the
violence experienced by sex workers is very strong.
Criminalization of prostitution-related activities devalues sex
workers and places them in unacceptably dangerous situations. Ending the criminalization of sex work is an important
first step in affirming that sex workers deserve safe working
conditions and the same right to public protection from
violence as other members of our society.

I had a cop say that I could give him a blow job instead
of being charged. I told him to “fuck off.” He didn’t
charge me. [Affidavit 084 at para. 9]
I spoke to a female police officer and she said I could file
a complaint [about another officer’s conduct]. She told
me that a lot of Vancouver police officers abuse their
power and authority. I never ended up filing a
complaint. I knew it would not make any difference if I
filed a complaint. [Affidavit 053 at para. 5]

Many sex workers are unwilling to report violent incidents to police for fear of being disbelieved or discounted
because of their occupation or even of being prosecuted for
prostitution-related offences.
I have never gone to the police for help. With all of
these prostitution laws, they would probably just look
down on me. They might even charge me. The law
impacts my relationship with the police. [Affidavit 037
at para. 11]
I have tried to report bad dates to the Vancouver Police
Department a few times. Each time, the response was
that it was likely my fault because I am a working girl.
One time they went and got my jacket from a client who
had held it, but other than that they have never really
helped me. [Affidavit 065 at para. 27]

Barry Calhoun photo.

Theme 4: Health
Low-income sex workers are a population whose health
status falls well below the Canadian average. 45 Many participants have complex medical histories, including struggles
with chronic illnesses. 4 6
I was originally put on the streets by my brother when I
was 15 years old, to support his drug habit. I soon
became addicted to drugs myself. I have been clean from
drugs and alcohol now for two and a half years. As a
result of my involvement in the sex trade, I have hepatitis C and post-traumatic stress and anxiety disorder. I
was diagnosed with bi-polar disorder and depression a
year ago. Over the past 20 years I have frequently been
suicidal. I avoid many of the areas I used to work in so
that I can stay clean and mentally healthy.
Unfortunately, I still need to work in the sex trade, and
can't avoid all the areas. [Affidavit 076 at para. 2]

Sex workers also experience barriers to accessing health
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services and maintaining an adequate standard of health.

Poverty and Health
Income level is arguably the primary determinant of
health. 4 7 People with low income, women and Aboriginal
people experience worse health than other Canadians.48 The
disproportionate number of impoverished women, and
specifically Aboriginal women, working in the street-level
sex trade is a crucial consideration for health policy makers
and service providers. A study that addressed the healthcare
needs and priorities of women living in the DTES
concluded their primary health concerns were basic survival
needs such as nutrition, housing, safety, drinking water and
sanitation.49

Communicable Diseases
According to some affiants, the sex trade laws affect the
spread of communicable diseases. 50 This is consistent with
the position of the Canadian HIV/AIDS Legal Network,
which identifies criminalization as contributing to the
oppression of sex workers and impeding the fight against
HIV/AIDS.51 Poverty, crowded housing, homelessness, poor
nutrition and hygiene, chronic illness and drug use also put
residents of the DTES at risk for communicable diseases,
including HIV/AIDS and hepatitis C. Communicable
diseases are acquired primarily through injection drug use,
unprotected sexual contact and childbirth.52 For female sex
workers who are also injection drug users (IDUs), these
factors are compounded.

Drug Use and Communicable Diseases
Injection drug use is a greater determining factor in
acquiring HIV than is sex work itself. Female sex workers
who inject drugs are more likely to acquire a disease such as
hepatitis C or HIV than those who do not.53 It appears the
majority of sex workers who have acquired HIV through
sexual contact contracted it through unprotected sex with
male IDUs who are mostly non-paying, intimate partners
rather than clients.54

Sex Work and Communicable Disease Prevention
While the exchange of money or drugs for sex does not
increase the risk of HIV infection, this does not mean sex
workers are not at risk of contracting sexually transmitted
diseases (STDs) from clients. The affiants indicated that the
availability of condoms was an integral part of their ability

to take care of their health. 55 Condoms, though vital, are not
a foolproof way to eliminate the risk of communicable
disease. Clients who do not wish to use condoms represent a
significant problem for sex workers.
Sometimes guys will pay more for a blow job if I let them
have it without a condom. In those cases, I make them
pay more and then I keep the condom in my mouth and
slip it on with my mouth. I pretend I am chewing gum
and then they never know the condom is on until I am
done. Sometimes they cum before I can get the condom
on. [Affidavit 001 at para. 15]

Many sex workers are not in a position to refuse clients’
requests to work without a condom due to financial need
and their vulnerability to violence and coercion, which are
worsened by current sex trade laws. Some affiants proposed
that working indoors would protect them from being
compelled to have sex without a condom.56
On the street, I am more likely to contract a sexually
transmitted disease. I am more likely to get raped or have
a date that is not willing to use a condom. You wouldn’t
believe how many guys try to go with no condoms, and at
such a low price, it’s disgusting. If I worked indoors, I
would be much safer. [Affidavit 082 at para. 6]

That perspective is supported by studies showing that in
countries where the sex trade is regulated through legal
brothels, women are able to take greater precautions against
the transmission of STDs by inspecting their clients before
sexual activity and enforcing the use of condoms or other
safe-sex paraphernalia.5 7
Many affiants expressed the belief that the availability of
regular check-ups and access to information about STDs
would benefit them and their clients, and that this would be
more viable in a brothel setting or in a specialized health
clinic. 58
I always go for regular checkups to make sure I am
healthy. All girls should be able to go for regular check
ups to make sure they are healthy. [Affidavit 014 at para.
11]

Some participants suggested testing clients as a way to
protect sex workers, since sex workers are more at risk of
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contracting disease than actually passing it on through sexual
contact.59 Notably, participants emphasized that privacy
considerations were paramount for testing of both sex
workers and clients.
The Canadian HIV/AIDS Legal Network highlights
some of the troubling aspects of compulsory state intervention in sex workers’ health. They argue that coercive measures against sex workers such as mandatory HIV testing are
discriminatory and counterproductive. 60

Mental Health Issues
Being treated with dignity is fundamental to mental health.
Dangers resulting from the criminal laws, stigma, poor living
conditions and depressed socio-economic status together
appear to have a deleterious effect on the mental health of
sex workers. 61 Affiants reported experiencing fear, stress, an
inability to let down their guard, and emotional and sexual
difficulty in maintaining intimate relationships.
Their reports are consistent with studies on sex workers’
mental health, which document high rates of psychological
problems such as depression, anxiety and eating disorders,
and post-traumatic stress disorder.62 Post-traumatic stress
disorder is the result of “extreme traumatic stressors
involving direct personal experience of an event that
involves actual or threatened death or serious injury; or other
threat to one’s personal integrity.”63 This makes sense in light
of affiants’ descriptions of violence experienced at the hands
of clients, other sex workers and the police, and in some
cases, in intimate or familial relationships.
One participant advised that sex workers with severe
mental illnesses face compounded vulnerability with respect
to their clients, other sex workers and police who see them
as lacking credibility. The prevalence of people with severe
mental illness in the survival sex trade has increased with the
ongoing release of patients from mental health institutions.64
Several affiants expressed the need for emotional support
and appropriate mental health services. 65 The need for
mental health care sensitive to the needs of current and
former sex workers is clear.
Nurses are needed who have experience with addiction
and empathy, and counselors too. A lot of girls are crying
and I find they talk to me. I don't mind it but after a while
it becomes too much, especially if you aren’t experienced. I
took a program and all but it’s still hard. There needs to be
people who want to be there. [Affidavit 070 at para. 9]
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Accessible Healthcare
Sex workers in need of healthcare may find it difficult to
access services. Many participants believed that health
service providers discriminate against sex workers. 66
Discussion group participants used words like “humiliated”
and “stigmatized” to describe their experience of the healthcare system. Some affiants have hidden the fact they are sex
workers from health service providers for fear of being
judged, treated rudely, or not having their health concerns
taken seriously, thus compromising their access to quality
healthcare.67
Society has always looked down on working women. You
can’t tell anybody about it. You can’t tell the doctor or
the police. You should be able to tell doctors so you are
medically safe and the police so you can be protected
physically. [Affidavit 069 at para. 23]

Often, the fact that an individual was a sex worker was
unrelated to the health issue for which she or he was seeking
care. However, many affiants felt their status as sex workers
resulted in substandard or inappropriate healthcare. 68
I once had endocarditis, an infection in the lining of the
heart. The doctor told my brother that I had a yeast
infection because I was promiscuous. He said I was probably having sex for drugs because I was a know drug
user. He said it in the waiting room in front of everyone
at the Burnaby General. They were looking in the wrong
area of my body and I almost died because I was misdiagnosed. [Affidavit 084 at para. 19]

Several participants described experiences with hospital
staff who assumed they were drug addicted because they
worked in the sex trade.69 In some cases this led to the
further assumption that their pain was due to drug withdrawal or they were falsifying pain to get drugs. As a result,
they were refused pain medication even when the need was
clearly indicated. 7 0
Another affiant described how discrimination is
compounded when sex workers are Aboriginal:
At the hospitals they always ask me if I am an alcoholic
or a drug addict because I am Native. They also ask if I
am a prostitute. At the clinics too when they see my
needle marks or when I say that I drink they right away

want me to go to detox and counseling. They put prostitutes, drug addicts and alcoholics all in one character.
They assume you do all of this. They want to do blood
tests, TB tests, syphilis and gonorrhea [sic] tests. I feel
really unhealthy and degraded. They didn’t even ask if I
was having sex without condoms. Sometimes they do
these tests without even asking or letting you know. They
make a lot of assumptions. When I complained about my
stomach they right away thought it was because of
alcohol, they don't know how much I drink. When they
smell alcohol, they automatically think you were
drinking all night. [Affidavit 19 at para. 18]

One discussion group participant felt that sex workers
are treated poorly in every medical facility with the exception
of the AIDS ward. She questioned why they must acquire
AIDS in order to receive adequate health services and
respectful treatment.
Many affiants suggested that they would be better able to
access healthcare services and conduct their work in a
healthy manner in a brothel setting. 71
The women can be taken care of better, both mentally
and physically. The women will also be better informed
about issues such as STDs and they will be in a
supportive environment. There will also be better
hygiene, for example when you’re finished one date, you
can take a shower before going to the next. [Affidavit
038 at para. 6]

Conclusion on Health
Affiants were clear about the requirements, in addition to law
reform, for achieving equitable health status. Social and
economic polices and programs must be aimed at the core
health determinants and needs of sex workers. These include
health services that are free of discrimination, sensitive to
the experiences of sex workers and respectful of measures
they take to make themselves healthier.
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Theme 5: Addiction
Many sex workers described being doubly criminalized: for
working in the sex trade and for illicit drug use. For many
sex workers, entry into the trade is a result of their addiction.
Over half of the participants disclosed a history of drug use
and made strong statements on the needs and rights of
people struggling with addictions. 72

Addressing Stereotypes about Addiction and Sex
Work
Despite common stereotypes, not all sex workers are drug
users. The project was conducted in the DTES, where there
is a large population of people with addictions. In 2000, it
was estimated that there were 4700 IDUs in this neighbourhood, which is a substantial proportion of the overall estimate of 12,000 IDUs for the Greater Vancouver region. 73
Eighty percent of female IDUs surveyed in Vancouver
reported being active in the sex trade at some point during
their lives.7 4 Therefore, the rate of addiction among the
participants in this project cannot be taken as representative
of the rate among sex workers overall.

Patterns of Drug Use
Alcohol, heroin and cocaine are the drugs used most often
by sex workers in the DTES. The latter two are most
frequently consumed via injection.75 However, there has been
an increasing trend toward cocaine and crack cocaine use,
which is associated with increased health risks. Whether
smoked or injected, cocaine and crack require more frequent
use than heroin and have therefore been associated with
entry into sex work as well as unsafe sex practices.76

Interaction Between Addiction and the Sex Trade
The high cost of a crack cocaine habit will affect how many
dates a sex worker must accept to meet the cost of her
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addiction.77 Fluctuations in supply and demand also play a
role in the level of violence experienced by sex workers. As
prices go up, some sex workers become more desperate to
earn income and competition for dates increases. 78 As a
result, sex workers are left at the mercy of customers, pimps
and drug dealers and are not always able to take precautionary measures to avoid violence and STDs.79 Research has
demonstrated that the elevated vulnerability associated with
this cycle of crack cocaine use is also associated with the
spread of HIV. 80

Approaches to Addiction
In 1997, in response to high rates of overdose and HIV
transmission, a public health emergency was declared in
Vancouver’s DTES. The emergency is particularly acute for
women and Aboriginal people. HIV incidence rates among
female IDUs in Vancouver are about 40 percent higher than
those of male IDUs.81 Aboriginal IDUs are becoming HIV
positive at twice the rate of non-Aboriginal IDUs.82
Despite the wealth of scientific and public health
evidence demonstrating the ineffectiveness of reliance on
enforcement, the primary response to the health and social
emergency has been to intensify law enforcement. A recent
Auditor General’s report estimated that 94 percent of the
$494 million spent on addressing illicit drug-use in Canada is
devoted to law enforcement efforts. 83 At the same time,
federal and provincial health policy-makers have have been
slow to respond 84 to the fact a range of health interventions
have proven to be effective through scientific evaluation.85
Some action has been taken in Vancouver, precipitated by
the “Four Pillar Approach” adopted by the previous city
council. On September 15, 2003, Vancouver became the first
North American city to open a sanctioned supervised injection facility. “Insite” is currently supervising between 400 –
500 injections per day. 86

floors of this nice high tower building as a treatment area
for the women, with female doctors there sometimes
during the week. The way I see it, the women would be
so comfortable and safe-feeling in this home, that they
would be determined to get into the seventh and eighth
floor to deal with their habits and get into other parts of
their life. That is what I would like to see in that
building. [Affidavit 042 at para. 11]

Another affiant described her need for access to treatment and professional support appropriate to sex workers
with major trauma issues and histories of abuse.
My life is wrecked by the memories that I carry with me
of my childhood sexual abuse. I carry it with me and it
will be with me for the rest of my life. I am hanging on
to my sanity – what’s left of it. I really want to get off
this merry-go-around [sic] but there are not enough
support or services available. There should be greater
access to treatment centers. There is no real encouragement from the community to leave the trade. I need to
feel that there’s hope. It needs to be recognized that most
sex-trade workers have been sexually abused, that they
are hurting, and that they most likely have addictions.
We are not in the sex trade for the fun of it. Therefore
there should be a lot more support services for us, such as
counselors and treatment centers. We need experts to help
us heal. [Affidavit 080 at para. 7]

Several affiants mentioned the need for women-only
spaces, including injection facilities and health services.
The women have to put the condoms and the rigs somewhere. And have somewhere safe for them to fix and feel
a little better about themselves. [Affidavit 067 at para. 7]

Voices of Experience

Conclusion on Addiction

Sex workers with addictions have needs that are distinct
from the broader population of people with addictions.
Affiants made a number of concrete recommendations for
changes to Vancouver’s current approach to assisting persons
with addictions. Several participants discussed their need for
accessible drug treatment programs that were sensitive to
their particular needs as female sex workers.

Many parallels can be drawn between the criminalization of
prostitution and drug use. Both have been treated as social
vices and in both cases, criminal laws have been used as the
primary mechanism of social control. As a result, both sex
workers and drug users have been the victims of punitive
systems that do not, in fact, address their needs. In reality,
criminalization does nothing more than drive sex workers
and drug users into more harmful, dangerous and marginalized circumstances. For this reason, harm reduction princi-

In the safe house, I would put in one or two of those
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ples are consistent with an end to criminalization and a more
effective and compassionate approach for both sex work and
illicit drug use.
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Theme 6: Law Enforcement
Prostitution laws lead directly to the policing, arrest, conviction and sometimes, the imprisonment of sex workers. There
are also less obvious consequences resulting from the
enforcement of the Criminal Code’s sex trade laws. This
discussion provides an overview of law enforcement as
experienced by the affiants.

The Focus of Law Enforcement on the Street-Level
Sex Trade
While law enforcement affects all sex workers, those
involved in the street-level sex trade suffer the ramifications
in a particular way. This is because their public presence puts
them in conflict with neighbourhood groups and makes
them easy targets for police sting operations.
Of the three laws that are the subject of this report –
communicating for the purposes (s. 213), procuring (s. 212),
and the bawdy-house law (s. 210) – arrests and convictions
for “communicating” are the most frequent. Statistics
provided by the Vancouver Police Department show over 90
percent of sex-trade related offences in a given year are for
violations of s. 213.87 Due to the quasi-legality of escort
services and massage-parlours, the bulk of those arrests
involve people engaging in the street-level sex trade.
Police enforcement of s. 213 is often used to control the
street-level sex trade in an attempt to reduce its visibility and
relocate sex workers. The affiants described incidents that
they felt indicated disproportionate and selective enforcement by police officers. 88
The police came around a lot and told me to move across

to the North side of Hastings Street. I always moved but
then I would go back to the area where I wasn’t supposed
to be, on the South side of Hastings. That’s because my
regulars were there and they expected to find me there. I
also moved back to the South side because there were
more lights and it felt safer. The cops didn’t want us on
South side of Hastings Street because it's residential.
[Affidavit 001 at para. 7]
I don't know why they were picking on me. I asked a lot
of other girls if they had been told to get off Gore. No
other girls had been told to move. The other girls said it
might have been because I don’t have a criminal record
and they wanted to have a record of me. [Affidavit 047
at para. 8]

Enforced Locations and Hours
Affiants repeatedly described police dictating hours and locations where sex workers could work.
When I worked on Broadway, near Main about ten years
ago, I was told by the police that there were times and
places where I could work. If I worked at other times,
like even a minute before midnight, I was told that I'd be
busted. I was told to stay off Broadway itself. Generally,
the police left me alone. They were good, unless there
was a crackdown. [Affidavit 045 at para. 4]

Any perceived community benefits of such an approach
are negligible – sex workers may no longer work in a specified area or at a certain time, but enforcement does not
reduce the overall number of sex workers on the street.
For every girl that gets arrested and taken off the street,
there is another girl to replace her. For every trick that
gets arrested, there is another one to replace him. It just
goes in circles. [Affidavit 001 at para. 3]

Sex workers generally avoid prosecution by working in
dark, isolated, non-residential areas and being inconspicuous
in other ways, such as working alone rather than in groups.
This puts sex workers at greater risk of violence.

Tagging
Affiants reported being “tagged” or catalogued by the police,
who took their pictures without consent, or made them
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show identification when they had not broken any law. 89
I used to work at Gore just off Hastings. About a month
ago, I was stopped by two undercover officers. They were
in a car. They stopped me, asked me for ID, and ran my
name. When they ran my name, nothing came up. They
took a Polaroid of me. They did not ask me for permission, they just told me to stand up against the wall and
move towards the light. They did not tell me what the
Polaroid was for. I did not ask them because I was
afraid. [Affidavit 047 at para. 6]

This type of discretionary interaction was documented
throughout the affidavits.

Undercover Sting Operations
Arrests are often pre-organized. Affiants’ descriptions of
police sting operations follow a common pattern. In the
course of a sting a police officer poses as a customer, drives
up to a sex worker and enquires about prices. If the sex
worker asks whether the officer is a member of the police,
the officer will generally deny that he is. When the sex
worker gets into his car or agrees to provide services, other
police officers approach and make an arrest for communicating for the purpose of prostitution.90

Harassment by Police
Affiants reported that once they were tagged, arrested or
otherwise identified as a prostitute, police harassment often
followed. In some instances this harassment took place when
they were not working.9 1
Because I am tagged police will stop me because they
assume I am working. I have not been charged yet
because they haven’t been able to prove it. [Affidavit 038
at para. 5]
On one occasion, just over a month ago, I was working
on Kingsway near Nanaimo. I needed to use the washroom and so I went to the Petro Canada Gas Station. I
am a regular customer at the store there and so the attendant gave me the key. A police car pulled up really fast
as I was going into the service station. A police sergeant
got out of the car and came into the store. His badge
number was [#]. He said to the attendant who had given
me the key, “Why are you letting prostitutes use the bath-
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room. Prostitutes aren’t allowed to use the washroom
here.” I went into the washroom and used it anyway.
When I came out the police sergeant was gone. I didn’t
go back for three weeks to use that washroom. [Affidavit
028 at paras. 7-10]

Another affiant described her decision to make a career
change once police confrontations on Hastings Street
became frequent.
I have had to find alternate work. Instead, I am working
for a drug trafficker and I am trafficking in cocaine. I
sell cocaine for him. This puts me at risk of getting
busted for trafficking. This is not something that I
wanted to get into. But I had to because I need to get by
and since I can’t make money in prostitution, this is my
other alternative. [Affidavit 047 at para. 10]

Crackdowns
Police presence and enforcement levels during any given
period directly affect the number of arrests under the sex
trade laws.92 As mentioned above, because many of the affiants have addiction issues, they experience double criminalization during periods of heavy enforcement.
On April 7, 2003 the Vancouver Police Department initiated an aggressive campaign, called the City-Wide
Enforcement Team (CET), with the aim of displacing the
drug market from the DTES. The CET continues at the time
of publication of this report and, although no official evaluation research has been completed, there is mounting local
and international evidence that intense enforcement efforts
exacerbate the health and social problems stemming from
illicit drug use. 93 Since April, the number of arrests of sex
workers for prostitution-related offences has also risen.94
Affiants reported that periods of increased police presence
drives clients away and forces sex workers to work in unsafe
locations. 95
The police are constantly harassing working girls. Clients
won’t approach you when the police are around. Girls
have to move all the time. I always have to watch out for
the police when I’m working. I have to keep moving and
sometimes lose dates because, when the police are around,
my clients are too scared to let me in the car. [Affidavit
028 at para. 6]

Fear and Distrust
Criminalization of the sex trade exposes sex workers to
police abuse. While two affiants described positive relationships with police 96 and three affiants stated they had police
officers as clients, 97 the majority of those who spoke about
this issue described incidents of verbal abuse,9 8 physical
abuse99 and sexual assault100 at the hands of police officers.
Nearly all affiants who discussed their relationship with
police were fearful.
Sex workers’ fear of police, whether it is fear of being
arrested, assaulted or abused has grave consequences. Sex
workers go to great lengths to avoid interactions with police,
including working in industrial and remote locations. Affiants
also stated repeatedly that they would not report sexual
assaults or assaults to police for fear of reprisal, facing
discrimination or being tagged.101 Those affiants who did
attempt to report incidents to law enforcement stated that
little or nothing was done in response. Affiants described
being insulted, ridiculed and treated dismissively when
reporting incidents. 102
In 1998-99 I went missing for a few days. My boyfriend
went to the police to report me missing. The police
officer took down my description. When my boyfriend
told him I was a prostitute, the officer put his pen down
and told him there was nothing he could do. [Affidavit
26 at para. 10]
When I was about 23 or 24 years old, I was raped by
someone I met in my work and I told the police. The
police told me to go home and sober up and then to come
back the next day and tell them about it, to file a
complaint then. I was really upset about this. It made me
very mad because they didn’t do anything about it. The
next day I woke up and showered and changed and I just
stayed home and felt really bad because the police just
shrugged me off. I believe this happened because I was
native. They said to me that they had heard all this
before and it was nothing new to them. I said this was
the first time this ever happened to me. My sister said I
should go to the hospital and get checked, but I just went
home and stayed home and I never went out for about
two or three weeks. The police seemed not to care about
anything like that. They could at least have written some
of the details down, or told me to go to the hospital and
be checked out so that there would be something down on

file in case I wanted to lay charges. Instead they made me
feel like it was nothing. They should have picked him up
and held him until I could get there. They should have
kept him until I went there to lay charges. [Affidavit 039
at paras. 5-7]
There is a man on the bad date sheet, named Randy, who
sets fire to the girls with lighter fluid and they know
what he looks like and his tattoos, and they can’t find
him. Yeah right. They aren’t trying. They figure hookers
are dirt, they treat us worse than dirt. They could have
found the Pickton guy way sooner. Every time this
happens to girls you never hear it in the papers. And they
never get caught except for this pig farmer guy. They had
to do something because people were getting too pissed
off. No one was saying anything about it before.
[Affidavit 084 at para. 14]
A girl ID’d a fellow and the cops still haven’t picked him
up. If they rob us, the cops don’t care. All they see is a
working girl. We’re not second-class citizens. [Affidavit
070 at para. 10]
I was raped three times. I told the police but they said
they couldn’t help because I was gay. I think that police
attitudes toward homosexuals and especially male prostitutes are awful. The police drive by sex workers in
Boystown and shout obscenities. They’re supposed to
protect us but they degrade us and mistreat us. [Affidavit
077 at para. 5]

Many sex workers described having a difficult relationship with the police because their addiction placed them
more firmly in the category of “criminal”, pinpointing the
interaction between addiction and fear of police. The
following took place in a DTES alleyway in January 2003:
I was smoking a rock with my male friend. A male
officer came up to me on his bicycle. Another officer
showed up a few minutes after. My male friend was
urinating in the alley. The police officer came up to us
and said, “Smoking crack on my turf? Don’t you dare
smoke crack on my turf.” He pushed my pipe out of my
hand. I was wearing a dress. He pushed me down on the
ground and made me lie in the pool of urine. He asked
me for my name and ran my name in his computer. He

VOICES FOR DIGNITY | 25

stepped on my pipe and my rock and then let me go. The
front of my dress was soaked in urine. I felt really low
and like piece of dirt. It made me feel like I used to feel
when my husband would beat on me, gave me really low
self-esteem. I don’t feel like I can go to the police for
help. I am afraid of them. [Affidavit 030 at paras. 1518]

Arbitrary crackdowns, barriers to reporting assaults, and
police indifference or discriminatory treatment reinforce a
perception that sex workers are disposable and not deserving
of equal protection. This also increases the level of violence
they experience in their work.

Spotting and Safety
To avoid assaults, some sex workers employ spotters.
“Spotting” occurs when sex workers have a person to record
their clients’ licence plate numbers and vehicle models as a
safety precaution.103
...I felt safe because my boyfriend would park across the
street. He would spot for me from his car. He would
record license plates numbers. He would also follow the
car that I got into if that car seemed out of control. I
never had a bad date when I was working there.
[Affidavit 001 at para. 6]

Many affiants felt police enforcement interfered with
their ability to make use of a spotter. This is another way in
which law enforcement heightens the risks faced by streetlevel sex workers.

Enforcement and Exiting
When the law is punitive towards sex workers, it also fails to
facilitate their choice to leave the sex trade. Exiting the sex
trade poses unique difficulties and in many cases requires the
assistance of service providers on a number of levels. A
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criminal record adds to this difficulty, makes it harder to find
and maintain other employment and can effectively trap a
sex worker in the sex trade.104
It is a hinderance [sic] to have a criminal record when
looking for work in certain fields. They judge you and
don’t consider the fact that you haven’t been in trouble
for a long time. In Edmonton I got a job with a cleaning
company. Something had gone missing from the boss’s
house. Because of my criminal record they assumed it was
me and I lost my job. They found what was missing later
and I never got an apology for it and they didn’t give me
my job back. [Affidavit 026 at para. 12]

Exiting the sex trade is notoriously difficult for sex
workers who face obstacles to employment, such as lack of
education, housing, health problems and poverty.

Conclusion on Law Enforcement
Sex workers are in great need of police protection as a result
of their currently dangerous working conditions. Instead, sex
workers attempt to avoid interactions with police for fear of
enforcement, abuse or lack of respect. The focus of police
resources on enforcement of the prostitution laws fails to
meet sex workers’ need for protection.

Conclusion on Key Themes
In this part, key social themes as understood and experienced by the affiants have been highlighted. Perhaps the
most critical aspect of the poverty, housing, violence, health,
addiction and enforcement themes is the interplay between
them. None of these issues can be understood in isolation.
They make up the complex web of circumstances that lowincome sex workers contend with every day. In order to
adopt a perspective on law reform that takes the interests of
sex workers into account, it is critical to understand the
complicated and subtle ways these issues affect them.

PART 5: CONSTITUTIONAL ARGUMENTS
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On their own, the affidavits provide ample reason to repeal many of the
Criminal Code’s provisions on prostitution. When the affidavits are
accepted as evidence of violations of sex workers’ constitutional rights,
however, law reform becomes imperative. The following sections are
summaries of legal arguments supported by legal research, social science
and the affidavits.
105

Introduction to Constitutional Arguments

SECTION 2(B): FREEDOM OF EXPRESSION

It is Pivot’s view that the human rights of sex workers must
be vigorously defended in all levels of court using legal
reasoning that recognizes the intersecting violations of
constitutional guarantees to freedom of expression, equality
and the right to life, liberty and security of the person.
The Supreme Court of Canada has ruled that the criminal laws on prostitution are constitutional, but it is now clear
that the decision in the 1990 Prostitution Reference106 must be
revisited. The current criminal laws have been in force for
almost twenty years. Given the extensive developments in
Charter analysis during this time, and in light of new evidence
of harm experienced by sex workers under the current criminal legislation, these laws can no longer be viewed as constitutionally sound.

Section 2(b) of the Canadian Charter of Rights and Freedoms
guarantees to everyone “freedom of thought, belief, opinion
and expression, including freedom of the press and other
media of communication.” The Supreme Court of Canada
has ruled that s. 213(1)(c) of the Criminal Code of Canada,
which prohibits communication for the purposes of prostitution, violates freedom of expression.107 The affidavits set
out the scope of this rights violation.
I think the communicating law should be changed. When
I am working in prostitution, I am just expressing myself
and it is not a criminal act. [Affidavit 030 at para. 3]
When a girl is “communicating” she can take some time
to check the guy out and decide if she thinks he is safe. A
girl will pay attention to whether the guy is nice. She can
also figure out what kind of sexual services he is looking
for and decide if she is into it. He may pay more for
different sexual acts and then a girl can decide if she is
interested. [Affidavit 014 at paras. 4-5]
[T]he communication law is a problem because you
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cannot talk to anyone on the street. You have to watch
everything you do and say. When I worked in the sex
trade I had to watch everything I did and said. I sometimes had to be careful, not to look people in the face or
say hello for fear of being charged. This made me feel
isolated. It is unsafe because you have to be secretive and
no one knows where you are and what you are doing.
[Affidavit 029 at paras. 5-7]
Prostitution isn’t illegal, they gave us a little, but they
made it illegal to communicate in any form. How are
you supposed to get a customer if you can’t communicate?
They gave us a little bit but hung us with it. For
example, a couple of years ago I was arrested for soliciting, and one of the things brought up was how I
communicated. Supposedly, my breaking-the-law was by
eye contact. He drove by, I looked and he pulled over.
The law means I can’t look at anybody. The justice
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system can twist everything you do or say to fit into that
law for their benefit. [Affidavit 013 at paras. 3-4]
I don’t believe that “communication for the purposes of
prostitution” should be a criminal offence. I believe that
any private conversation between two people is legitimate no matter where it takes place. I don’t think what
is spoken about between two people should be criminal.
People can discuss anything else if they’re outside and
not be criminally charged. [Affidavit 009 at para. 4]

Previously, the Court concluded that this violation was
saved by s. 1 of the Charter, and the law was upheld on that
basis. Following the discussion of two further rights violations, a re-examination of any justification under s. 1 will
show that recent legal and evidentiary developments dictate a
result divergent from the Supreme Court of Canada’s 1990
decision.

SECTION 7: THE RIGHT TO LIFE, LIBERTY AND
SECURITY OF THE PERSON
Section 7 of the Canadian Charter of Rights and Freedoms guarantees every person in Canada the right to life, liberty and
security of the person. Laws that create exceptions to these
guarantees are only permitted when the deprivation of the
right is in accordance with the principles of fundamental
justice. When faced with s. 7 challenges, courts ask:
1)Is there a real or imminent deprivation of life, liberty,
security of the person, or a combination of these three
interests?
2)What principles of fundamental justice are relevant? If
there is a deprivation of life, liberty or security of the
person, is it in accordance with the relevant principles of
fundamental justice?108
Canada’s sex trade laws violate the life, liberty and security of sex workers in a manner that is inconsistent with the
principles of fundamental justice.

(1) Deprivation of Life, Liberty, and Security of the
Person
The right to life is the most basic and fundamental right we
enjoy.
When girls work on the street they aren’t safe. Girls don’t
use the buddy system and don’t record the license plate
numbers for their friends because if they wait on the
streets they could get arrested. [Affidavit 02 at para. 4]

At least sixty-three women have gone missing from the
DTES since 1978, and at the time this report was written,
the remains of over 20 women had been discovered at a Port
Coquitlam farm. The murder and assault rate of sex workers
who work indoors is significantly lower than that of those
working at street level.109 This fact illustrates how the dangers
created by the laws drive women to work outside and in
remote locations. Criminalization of sex work has created a
situation in which some of society’s most vulnerable
members risk their lives to meet basic needs.
The right to liberty ensures that people will not be sent
to jail unless imprisonment is in accordance with the principles of fundamental justice. Each section of the prostitution
laws (bawdy-house, procuring and communication) carries
the possibility of imprisonment and thus all three laws have

the potential to deprive a sex worker of liberty.
The female police officer pushed me up against a
doorway structure next to the shop I was trying to enter.
She said that she was arresting me for solicitation. I spent
60 days in prison as a result. I had not been trying to
solicit the gentleman that I had been talking to.
[Affidavit 048 at paras. 4-5]

The right to liberty also ensures people have sufficient
personal autonomy to live their own lives and to make decisions of fundamental personal importance. One’s profession
is a matter of dignity and independence. For many sex
workers, prostitution is the only viable means to achieve a
measure of independence. The inability to make this choice
without being criminalized invokes a liberty interest.
The right to security of the person includes physical safety,
personal autonomy, psychological integrity, human dignity, and
material and economic well-being. These interests are all
affected by ss. 210 and 213 because, in the current context, it
is near impossible to work legally in the sex trade. To avoid
being charged under the bawdy-house provision, many sex
workers work at street level. To avoid being arrested for
“communicating,” many sex workers go to dark, deserted
areas where they are at greater risk of assault, sexual assault,
extortion and robbery. Because their lives are criminalized
many are fearful of reporting such incidents to the police. The
current laws create extremely hazardous working conditions.
I continually move around because when I stand still, I
am more likely to get busted by police. I end up working
in dark locations, like by the Drake Hotel. These spots
are dark and there are less police. I feel more fear when I
am working in these dark hidden locations. I am afraid
of getting jumped by other girls or weird men. [Affidavit
030 at para. 5]

Sex trade laws prohibit people from making personal
decisions about their own bodies, which is a fundamental
aspect of the right of security of the person.110 While lowincome sex workers have to make decisions within a
constrained set of circumstances, such as poverty, a punitive
social assistance system, inadequate education and, sometimes, drug addiction, their decision to engage in the sex
trade is a personal and reasonable determination of what is
in their best interest.
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I am 35 years old. I currently work in the sex trade in
order to have enough money to feed myself and buy cigarettes. I do this because I don’t like to take charity. I like
to be able to take care of myself I have been involved in
the sex trade, off and on, for the last 20 years. [Affidavit
076 at para. 2]
If the sexual act is between two consensual adults, where
the woman is willing to do what the man wants in
exchange for something – how is it any different from
what married people do? People shouldn’t push their
morals on others. [Affidavit 021 at para. 10]
I think that the communicating law is not supportive of
the street girls. I think that girls have a right to make
money and they are adults. They have a right to make
money and decide what to do with their bodies. No one
should take that right away from them as long as they are
not hurting anybody. [Affidavit 049 at para. 3]

Placing criminal sanctions on an individual’s ability to
meet basic needs while simultaneously restricting what she
may do with her body amounts to state imposition of
psychological stress, which is an important factor in Supreme
Court of Canada decisions on s. 7.111 Furthermore, a restriction on consensual sexual contact between adult partners in
a private setting must be seen as a profound interference
with an individual’s physical and psychological integrity,
which are both interests protected by s. 7.112

(2) Relevant Principles of Fundamental Justice
The principles of fundamental justice relevant to these
deprivations state that laws must not be overbroad, arbitrary
or manifestly unfair.113 Canada’s sex trade laws have all of
these deficiencies.
Section 213, the communicating law, captures activities
that have no connection to the law’s purpose of preventing
the nuisance-related aspects of prostitution. A discreet
public communication is illegal if it is for the purposes of
prostitution, whereas noisy and intrusive communication for
any other purpose is lawful. As a factual matter, communication for the purpose of prostitution often occurs at night,
frequently in a vehicle or at a secluded location. This cannot
be characterized as a nuisance, yet sex workers are frequently
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arrested in these situations.
The bawdy-house prohibition under s. 210 also captures
behaviour wholly unconnected to the government purpose
of preventing nuisance. Working indoors is discreet and does
not create a public nuisance. If the state’s objective is to
prevent nuisance, it should engage more relevant and less
overbroad Criminal Code provisions.114
Although the procuring law under s. 212 appears to be
aimed at preventing coercive or violent pimping, certain
subsections of s. 212 have the capacity to capture activities
that are not coercive and could potentially increase safety for
sex workers. For example, spotting for a sex worker, or
providing an indoor venue to work are useful safety measures. These activities could be captured by s. 212.
The use of extortion and assault provisions in the
Criminal Code is a more appropriate way to deal with coercive
and violent pimps. Using general provisions like these has
less potential to stigmatize or criminalize the victim of the
offence for her or his involvement in the sex trade. Because
s. 212 has the potential to capture harmless and even beneficial activities, it can be said to be overbroad. The deprivation
of the liberty interest that it creates cannot be said to accord
with the principle of fundamental justice that a law must not
be overbroad.
Sections 210 and 213 are arbitrary because they violate
fundamental rights without consequent benefit to society.
There is no balance between the interests of the state in
preventing nuisance with the rights of sex workers to life,
liberty and security of the person. Instead, the laws create an
environment in which sex workers are vulnerable to violence,
exploitation and degradation.
The sex trade laws are ‘manifestly unfair’ because they are
not necessary to prevent nuisance, and result in additional
risks to sex trade workers. When taken together, the laws
create a situation where there is no legal and safe way to
engage in selling sex, even though the prostitution itself is
technically legal.
The rights protected by s. 7 are some of the most fundamental in the Charter. Many sex workers live with poverty,
stigmatization and abuse. Any law that exacerbates this
merely to alleviate nuisance violates the Charter. The discussion of s. 1 of the Charter asks whether the violation can be
justified in a free and democratic society. It is argued that it
cannot and therefore, the law must be repealed.

SECTION 15: THE RIGHT TO EQUALITY
Section 15 of the Canadian Charter of Rights and Freedoms
prohibits discrimination and guarantees every person in
Canada equality before and under the law, including Canada’s
criminal laws. If a criminal law violates equality rights, it will
be struck down unless it can be justified in a free and democratic society.
To decide whether a law violates s. 15, Canadian courts
consider the Law Test, from Law v. Canada, which asks:115
1.Does the law treat a group differently than others,
because it imposes a burden, or withholds a benefit from
that group?
2.Is the group treated differently on the basis of protected
grounds, such as one’s sex, race, religion, etc.; and
3.Is the differential treatment discrimination, because the
law fails to take account of the group’s disadvantage,
needs, circumstances, or human dignity?
When the Law Test is applied to Canada’s sex trade laws it is
apparent that these laws violate the equality rights of sex
workers.

(1) Treating Sex Workers Differently
Sex workers are singled out by Canada’s criminal laws on
prostitution. This burden falls especially harshly on lowincome sex workers who have fewer resources to conduct
their work discreetly and may have previous interactions with
the justice system.
The consequences of a prostitution conviction are particularly severe for low-income sex workers who may not have
money to pay fines and could face incarceration, whose children may be apprehended by the state, or who may lose their
housing. These repercussions stand in stark contrast to
“John School” diversion programs for clients.
This affected me because social services found out about
my charge and came and apprehended my daughter.
[Affidavit 030 at para. 11]
I lost my daughter to the government because I am a
prostitute. She was healthy and happy, but the Ministry
of Child and Family Services apprehended her because I
am a sex worker. [Affidavit 052 at para. 8]
Getting caught communicating for the purposes of selling

or buying sex can screw up peoples’ names because they
are then known to be a hooker. Police officers that come
across me, know me as a street worker. It is scary because
even if I am just waiting somewhere, not working, officers will come up to me and ask me if I am working.
[Affidavit 025 at para. 2]

(2) Different Treatment on the Basis of Protected
Grounds
Section 15 protects individuals from discrimination on the
basis of race, national or ethnic origin, colour, religion, sex,
age or mental or physical disability, and sexual orientation.
The affiants fall under the protection of s. 15 because of the
common characteristics present in the group, including sex,
disability and race.116 The vast majority of the affiants are
women. Many have serious illnesses, including drug addiction, HIV/AIDS and/or hepatitis C. As well, there is a
dramatic overrepresentation of Aboriginal people in the
affiant group. The presence of these characteristics mean
that criminalization of the affiants attracts s. 15 scrutiny. The
intersection of these characteristics is also a strong indication
that the characteristic of working in the sex trade could be
deemed a ground analogous to others listed in s. 15. In this
way, simply being a sex worker would attract Charter protection for one’s equality rights.

(3) Discrimination
Canada’s current sex trade laws place a disproportionate
burden on a group of previously disadvantaged people. Sex
workers experience violence, stigma, social and economic
marginalization, state intervention, a lack of access to social
services and punitive criminal sanctions. The existence of
poorly compensated sex work per se is a disturbing manifestation of women’s economic inequality in Canada.
All laws should fit the actual needs, capacities and
circumstances of those affected. The sex trade laws,
however, do not correspond with the actual needs, capacities
and circumstances of sex workers. Instead of criminalization, sex workers need protection from harm, access to safe
work places, housing, social assistance, education and
employment options, and an elimination of barriers to
health, policing and social services. Currently, the circumstances created by these laws put them in harm’s way.
Getting in a car is dangerous because once you are in the
car with the doors locked, you are at risk. And then once
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you get to a parking lot, you are in great danger because
you are so isolated. If you look at the bad date lists, they
often state that the incidents happened in a car and a
parking lot. [Affidavit 081 at para. 7]

The criminal laws governing the sex trade limit the capacities of sex workers to conduct their personal lives, take part
in non-criminalized work, and make decisions about their
futures. The state infringes on sex workers’ human dignity
interests through provision of inadequate healthcare, criminalization of livelihood, and the deprivation of full social
citizenship. The overall effect is a loss of sense of dignity in
their lives and their work, which the affiants both described
and resisted.
I want to talk about how the cops treat women when
they take us in. They assume we are doing this for the
drugs. Sure we are. But we also do it for food, shelter and
clothing… They treated me like I was shit and made me
feel like I had no worth on this earth… Why can't they
make me feel like I was person, instead of like a piece of
trash? [Affidavit 036 at paras. 3-4]
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The laws relating to prostitution need to be improved.
Sex trade workers have value, and are currently treated
like trash. The laws should be focused on helping the sex
workers instead of making them feel like criminals. The
laws should be made fairer, because the laws as they are
now just make sex workers feel ashamed and put down.
[Affidavit 048 at para. 11]

In summary, the differential treatment experienced by the
affiants constitutes discrimination. It imposes a burden, reinforces negative stereotypes and promotes a view that sex
workers are less worthy than others of recognition and value
as human beings and members of Canadian society.
I just want to be treated like everybody else. It’s just a
job, except it has more risks. If I don’t do it then someone
else will do it. If I speak now then maybe it will be safer
for someone else. There’s always going to be working
girls. [Affidavit 070 at para. 13]

The equality rights of sex workers are violated by the
current criminal laws. It is argued now that this violation
cannot be justified under s. 1 of the Charter.

SECTION 1: THESE VIOLATIONS OF SEX TRADE
WORKERS’ RIGHTS CANNOT BE JUSTIFIED
Section 1 of the Charter provides that violations of constitutional rights may be justified under certain circumstances. If
a law violates a Charter right, the courts will uphold the law if
two conditions are met:
1. The objective of the legislation is pressing and substantial; and
2. The means chosen to achieve the legislative objective are
reasonable and demonstrably justifiable in a free and
democratic society.
The law must satisfy three conditions under the second
step in order to demonstrate the proportionality of the
means chosen and the objective of the legislation:
(a) The chosen measures must be logically or rationally
connected to the problem they are designed to solve;
(b) The law must only violate the Charter right in the most
reasonably minimal way;
(c) The positive effects of the law must outweigh the
negative effects.
A law will be deemed unconstitutional if it fails at any
stage of this test. The ways in which the sex trade laws
breach the Charter are outlined in the discussion above. An
application of this test shows that these infringements
cannot be justified under s. 1. This is a different outcome
than the one reached in the 1990 Prostitution Reference.

(1) The Objective of the Legislation
A law that violates Charter rights must have an important
purpose. The central objective behind the criminal laws
targeting sex workers is the prevention of nuisance.
Preventing nuisance is not a sufficiently pressing and
substantial objective when considered against the harms
experienced by sex workers. Sections 210 and 213 would be
likely to fail this step of the test.
On the basis of the evidence, the only pressing and
substantial purpose behind a legitimate sex trade law would
be the prevention of violence against sex workers and the
prohibition of coercion or extortion against them.
These men [referring to bad dates] should be charged
with assault, rape or kidnapping; laws available under

the Criminal Code. [Affidavit 004 at para. 7]

In contrast to ss. 210 and 213, s. 212 of the Criminal Code
appears to have this pressing and substantial purpose:
preventing the exploitation of sex workers. Section 212
would pass the step of having an important objective, but it
is noteworthy that the Criminal Code already has provisions
that can accomplish these objectives without repeating s.
212’s flaws.

(2) Proportionality

Is There a Rational Connection Between the Laws and
Their Purpose?
This stage asks whether the law in question contains measures that are logically connected to the problem they intend
to address. The courts have found that laws based on irrational considerations, that are arbitrary, unfair, or poorly
designed will fail this stage of the test.118
The communication law (s. 213) in particular is based on
irrational considerations and is arbitrary and unfair.119 It
prohibits public communication with no requirement that
the conversation be noisy, harmful, or obscene. This means
that a sex worker can be arrested under s. 213 for reasons
not rationally connected to the harms the laws were created
to address. An arrest can occur for talking or making eye
contact in a public place, or for performing a transaction
that causes little nuisance. Any offence to public morals
could be avoided by allowing sex workers to work indoors.
However, this too is criminalized.
Poorly designed laws catch activities they are not meant
to (over-inclusive) or fail to catch activities they are meant to
(under-inclusive). This is the case with the criminal laws
regulating the sex trade. They capture many acts unrelated to
nuisance. They fail to include acts of street nuisance that are
actually obtrusive, noisy or destructive to neighbourhoods,
though that is their supposed purpose.
Section 212, procuring, would fail at this point as well.
Clearly it was intended to protect sex workers but the limits
it places on referrals, spotting, and living in some intimate
relationships make it overbroad and unconstitutional in its
effect.
I believe that there should be a law against living off the
avails and against procuring because there are some
really bad people out there who abuse and exploit
workers, and it gives police a way to protect those

VOICES FOR DIGNITY | 33

workers. But I don’t think these laws should be used to
harass and criminalize sex workers and their friends and
families. [Affidavit 045 at para. 8]

Are the Rights of Sex Trade Workers Minimally Impaired
By the Law?
The sex trade laws seriously impair the Charter rights of sex
workers. 120 These laws capture a wide range of everyday
activities that would not be considered criminal in another
context, they limit sex workers’ access to social and police
services, and they foster discrimination against sex workers.
The criminalization of consensual sexual activity is a drastic
measure and shows no concern for those affected by the
result. This is especially clear given the violence that sex
workers suffer in large part because of the ways they must
work to avoid arrest.

Are the Harms in Proportion With the Benefits?
The criminal laws create a climate in which sex workers are
exposed to physical and sexual violence. These harmful
effects are unjustified in a free and democratic society. The
laws do not create any positive effects to counterbalance
this.121 In other words, in a cost-benefit analysis, the costs are
simply too great.
The limitations placed on the Charter rights of sex workers
by the criminal law cannot be justified under s. 1.
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Conclusion on Constitutional Arguments
Courts called upon to deal with unconstitutional laws have
the power to strike down all or a portion of a particular
law. 122 They may also give other appropriate and just remedies, including declarations, damages and injunctions. 123
Courts are more likely to strike down the entirety of a law
that lacks a pressing and substantial objective, such as the
communicating law or the bawdy-house law. Where a
pressing and substantial objective does exist, courts will tend
to fix the law, keeping the useful parts and removing the
violating parts.124 The logical conclusion of the constitutional
analysis here is to:
• repeal the bawdy-house law (s. 210) in its entirety. By
extension, s. 211 would become unnecessary and should
also be struck down;
• repeal the communicating law (s. 213) in its entirety;
• repeal s. 212 (apart from the trafficking provisions,
212(1)(f) and (g) and the provisions relating to sexual
exploitation of children in 212(2), (2.1), and (4), which
we have not addressed here). Make use of s. 346 (the
Criminal Code extortion provision), ss. 265-269 (the
assault provisions) and ss. 271-273.1 (the sexual assault
provisions) to accomplish the pressing and substantial
objectives formerly served by s. 212.

PART 6: CALL TO ACTION

Roland Koke photo.

Striking down the prostitution laws is a critical step, but is not exhaustive
of the actions required to remedy the disadvantage and marginalization
experienced by sex workers in Canada.
The affidavits and legal arguments emphasize the need for
legal, social and economic change. This report has highlighted
not only the need for improved services and safer working
conditions for those who engage in sex work, but also the
need for social services and economic reform to ensure alternatives for those who wish to leave this occupation. To thoroughly address the issue, law and policy-makers must:
• end the criminalization of the sex trade. This is an essential step toward reducing the harms experienced by sex
workers while they are engaging in their occupation. The
criminal laws also bar sex workers from full access to
Canada’s social agencies, such as healthcare, affordable
housing programs, income assistance, and police protection;
• ensure that any other legislation relating to the sex trade
does not create a quasi-criminal or punitive regime
through the use of fines or penalties;
• consult with sex workers. Consistently and meaningfully
involve sex workers in decision-making about the laws
and policies that affect their lives. Create accessible and
welcoming spaces, and compensate them for their
expertise;
• ensure that all future legislation relating to the sex trade
contains a directive declaring that the human rights of
sex workers is a guiding interpretive principle;
• accord explicit protection to sex workers in the Canadian
Human Rights Act and provincial human rights codes, and
provide adequate legal aid for human rights cases;

• re-allocate policing resources from prostitution law
enforcement to specialized services for sex workers who
have been victims of crime and violence;
• direct funding toward the economic supports for sex
workers and women living in poverty, recognizing that
inadequate income levels may be a major factor in the
decision to engage in sex work. This includes earmarked
and adequate transfer payments from the federal government to the provinces and territories through the Canada
Social Transfer. This also includes providing an adequate
standard of living through provincial and territorial financial assistance programs. Recognizing the deeply personal
choice involved in engaging in sex work, prohibit provincial social assistance programs from compelling recipients
to engage in sex work rather than continuing to receive
benefits;
• end discriminatory practices by public authorities,
including healthcare workers and police.
• fund public education campaigns that promote sex
workers’ social citizenship and human rights.
This report is unique in that the evidence and legal arguments are presented not to a court at this time, but to the
public and to Parliament. This is an opportunity to prioritize
sex workers’ human rights and to repeal a series of unconstitutional laws. We extend thanks on behalf of our working
group and the affiants for your careful consideration of the
arguments, and most importantly, the evidence.
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