
I.INITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. l3-35331

TEAMSTERS LOCAL LINION NO. 117, a Washington labor organization, PlaintiffAppellant

V/ASHINGTON STATE DEPARTMENT OF CORRECTIONS, D efendant -Appell ee

JANE DOE 3 and JANE DOE 4, and a class of similarly situated individuals,
Intervenors-Appellee

v

ON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON AT TACOMA
Civil Case No. l1-CV-05760-BHS
The Honorable Benjamin H. Settle

OPENING BRIEF' OF PLAINTIFF'-APPELLANT

Spencer Nathan Thal, General Counsel

WSBA Bar No. 20074
Teamsters Local Union No. 117

146T5Interurban Avenue South, Suite 307

Tukwila, WA 98168
Telephone: (206) 441-4860
Email: spencer.thal@teamstersl 17'org

Daniel A. Swedlow, Senior Staff Attorney
V/SBA Bar No, 37933
Teamsters Local Union No. 117

146T5Interurban Avenue South, Suite 307

Tukwila, WA 98168
Telephone: (206) 441-4860
Email: daniel.swedlow@teamstersl 1 7.ore

A tt orneys for P laintiff-Appellant

Case: 13-35331     08/28/2013          ID: 8760426     DktEntry: 9-1     Page: 1 of 50



TABLE OF CONTENTS

Table of Contents

Table of Authorities

Statement of Jurisdiction.

Statement of Issues Presented for Review

Statement of the Case..

Statement of Facts

Summary of Argument.

Argument

I

1

2

2

l1

11

l2

13

T6

t9

8

A,

B.

C.

D,

The Standard of Review Is De Novo On All Issues, And
All Issues on Appeal were Raised Before The District court

The Evidence Presented In Defendant's Motion Did Not
Meet The Requisite Summary Judgment Standard.

Injury To Both Male And Female Correctional Officers
Is Clearly Established And Undisputed By DOC Witnesses

The Defendant Is Not Entitled To Deference Because It Did
Not Designate BFOQ Positions In A Reasoned Manner Or
Based On Available Information, But Instead Took A
Blunderbuss Approach To The Issue

The Defendant Has Not Met In the Well-Established BFOQ
Exception ToTitle VII Prohibition Against Discrimination
On the Basis of Sex

1. Defendant Did Not Show BFOQ Positions Are Reasonably

Necessary Because The DOC Had Numerous Reasonable

Alternatives That Did Not Involve Discriminatory

E

Hiring Practices. .20

Case: 13-35331     08/28/2013          ID: 8760426     DktEntry: 9-1     Page: 2 of 50



TABLE OF CONTENTS

a. Defendant's BFOQ Designations Are Plainly
Unreasonable Based On The Number of Affected
Positions.,....

b. BFOQ Designations'Were Unnecessary Because There

Were And Are Viable Alternatives That Were Not
Not Assessed Or Implemented Prior To Designating

Positions As Female-Only

2. Defendant Cannot Show That Male Sex Is A Legitimate
Proxy For The Disqualification Of Abusive (Or Insufficiently
Vigilant) Corrections Staff Because There Is Insufficient
Evidence That All or Nearly All Men LackThe Qualification
Of Being Non-Abusive Or Vigilant Against Abuse. '

Even If Some BFOQ Designation 
'Were Appropriate And

Necessary, Defendant's Designations Were Overbroad And

Certain Designations'Were Therefore Unlawfu I

l. The Designation of Programs And Activities Positions As

BFOQ Female Only Indefensible

2. There Is No Justification For The Designation of Housing

Unit Positions In Housing Units Above Minimum Custody

As Female Only.

3. DOC's Designation of work crew Positions As Female only
Was Improper 38

4. DOC Overstated The Number of BFOQ Relief Positions

Needed. 39

2l

.22

F

Conclusion..

aa
JJ

aaJJ

35

.40

1t

Case: 13-35331     08/28/2013          ID: 8760426     DktEntry: 9-1     Page: 3 of 50



TABLE OF AUTHORITIES

CASES:

Ambqt v City and County of San Francisco, 693 F.Supp.2d at 1135

Anderson v. Liberty Lobby, 477 U.5.242,249,106 S.Ct. 2505

PAGES

24

l3

28,3l

23

12

t2

11

23

(te86)

Berger v. City of Seattle,569 F.3d 1029,1035 (9th Cir'
200e). ll

Breiner v Nevada Dept. of Corr., 610 F.3d 1202,1209
(eth Cir. 2010). , . ,16, 17 , 29,30, 3 1, 32

Dothqrd v. Rawlínson, 433 U.S. 32 1,334,97 S.Ct. 2720 (1977)'

E.E.O.C. v. Boeing Co., 843 F.2d l2l3,I2I4 (9th Cir' 1988)'

Eversonv. Míchigan Dept. of Coruectíons,391 F.3d 737 (6th Cir' 2004)....

Fernandez v. Wynn Oil Co., 653 F.2d 1273, 127619th Cir' 1981)

Internatíonal (Jníon, (Jnited Automobì
Workers of Ameríca, UAW v. Johnson
111 S.Ct. tr96 (19e1).

Jesingerv. lVevada Federal Credít (Jníon,24F.3d1127,1130 (9th Cir. 1994)..'.'.12

Lindahlv, Air Frønce, g30F.2d1434,1436 (9'h Cir. 1991)"......

McDonqldv, Sun Oil Co.,548 F'3d 774,778 (9th Cir.2008)..".

Mayfietdv. (Jnìted States,599 F.3d 964,970 (9th Cir. 2010)"".

Reedv. County of Casey, 184 F.3d 587 (6th Cir. 1999).

Robino v, Iranon,l45 F.3d 1109 (gth Cir. 1998). 16,2I,24

Tharp v. Iowa Department of corrections,6S F.3d 223 (8th Cir. 1995)

.20

24

.29

le, Aerospace and Agricultural Implement
Controls, Inc., 499 U.S. I 87, 201, 203,

31

ul

27,22

Case: 13-35331     08/28/2013          ID: 8760426     DktEntry: 9-1     Page: 4 of 50



CASES:

Twentieth Century-Fox Film Corp, v. MCA, Inc.,7I5 F.2d 1327, 1328
(9th Cir. 1983).

Warren v. City of Carlsbad, 58 F.3d 439, 441 (gth Cir. 1995)......

Young v. Key P harmac eutícals, I 12 W n.2d 216, 225, 7 7 0 P .2d I 82 ( I 989)
(citing Celotex Corp, v, Catrett,477 U.S. 317,322-323,706 S.Ct. 2548
(1e86))

l2

PAGES

t2

12,13

lv

Case: 13-35331     08/28/2013          ID: 8760426     DktEntry: 9-1     Page: 5 of 50



STATUTES:

28 U,S.C. $ 1291

28 U.S.C. $ 1331

Analysis, available at
August 25,2013)....

PAGES

1

1

42U.5.C. $ 2000e-2(e) 2,8,9,10, 11,16,19,32

2e C.F.R. S t604.2(aX1).....

OTHER AUTHORITIES: PAGES

Judith Lorber, Paradoxes of Gender I-70 (1995) 28

The American Historical Review, Gender; A Useful Category of Historical
htto://www.istor. 1e11864376 (last visited

.29

.28

Case: 13-35331     08/28/2013          ID: 8760426     DktEntry: 9-1     Page: 6 of 50



STATEMENT OF JURISDICTION

The District Court had subject matter jurisdiction under 28 U.S.C. $ 1331

because Plaintiff brought claims arising under federal law. This Court has

jurisdiction pursuant to 28 U.S.C. $ l29L The District Court's order granting

summary judgment to Defendant and permanently entrenching its discriminatory

hiring and employment practices is an appealable final decision, disposing of all

parties' claims. ER 005-021. The District Court issued its ruling and entered

judgment on April 8,2013. ER 004-021. Appellant timely filed a Notice of

Appeal onApril 19,2013. ER 001-003. See: Fed. R. App.P.aþ)(I)(A).

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether the District Court erred when it concluded that Defendant's

implementation of female only correctional officer positions did not cause a

cognizable injury

2. Whether the District Court erred when it concluded that there are no material

disputed issues of fact with respect to any element of the bona fide

occupational qual ification ("BFOQ" ) defense.

3. Whether the District Court erred when it concluded that there is no disputed

issue of material lact as to the legality of Defendant's discriminatory hiring
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4

and employment practices al the women's prisons, under

42U.5.C. $ 2000e-2.

Whether the District Court erred in granting summary judgment to

Defendant.

STATEMENT OF THE CASE

Defendant, Washington State Department of Corrections, designated

numerous correctional offrcer positions at its women's prisons as female only.

Plainriff filed this Title VII action challenging the designations as volatile of the

mandate against sex discrimination, 42 IJ.S.C. $ 2000e-2. The District Court

dismissed Plaintiff s claims, holding that Plaintiff had not demonstrated cognizable

injury to its members, and that Defendant's female only designations were not

unlawful. Plaintiff timely appealed to this Court.

STATEMENT OF FACTS

The Washington State Department of Corrections ("DOC," "Department,"

or "Defendant") operates prisons in the State of Washington. This currently

includes two women's prisons: 'Washington Corrections Center for 'Women

("V/CCW") and Mission Creek Corrections Center for Women ("MCCCW").1

' At the time that the female only designations were implemented, DOC also

operated a third facility known as Pine Lodge Corrections Center for Women'

This facility is now closed and not at issue in this litigation.

2
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Plaintiff, Teamsters Local Union No. 117 ("Plaintiff," "Local 117," or "lJnion") is

the collective bargaining representative of correctional workcrs at DOC's prisons,

including correctional officers working at WCCW and MCCCW.

In 2007, Columbia Legal Services on behalf of a class of female inmates

("Intervenors") fìled a lawsuit on behalf of a class of female offenders alleging

sexual misconduct by male officers. Doe v. Clarke, Thurston County Superior

Court, Cause No. 07-2-01513-0. Contrary to the Intervenors' suggestion, the large

majority of male correctional officers were not implicated in the litigation, nor in

the disciplinary proceedings that followed. ER 549-550. See also: ER 553-554,

562-563 (DOC Secretary says it is generally new officers that are vulnerable to

being compromised, yet the Department's response was not targeted or limited to

this specif,rc group)

In response to the Doe v. Clarke lawsuit, DOC retained three consultants:

Donald Kelchner, Marianne McNabb, and Bobbi Collins Whitehead. The reports

generated by these consultants confirmed what DOC managers akeady knew: that

most of the incidents of staff sexual misconduct occurred in the living units, and in

particular a minimum security living unit known as K-Unit. ER 480,493,514. As

then WCCW Superintendent Alice Payne testified: "there wasn't the history of all

the predation in . . . the medium units. It was mainly the minimum units." ER

493. Indeed, Ms. Payne repeatedly emphasized that the greatest risk for staff

J
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sexual assault of inmates was in the minimum units, especially during shifts when

the housing unit is staffed by a single officer. (Emphasis added.) ER 481,482.

See also: ER 556. This occurs only on graveyard shift. ER 617-619

The consultant and expert reports commissioned by Plaintiff and Defendant

are aligned with the view expressed by Ms. Payne that the vulnerability to sexual

assault varies dramatically based on custody level of the housing unit at issue.

First, it is significant that neither Ms. McNabb nor Ms. Whitehead recommended

the establishment of BFOQ positions at aII. ER 500-503, 520, 570-572, 587, 679-

705 (McNabb Report), 169-412 (Whitehead Report). Of the three consultants

retained by DOC at the time, only Mr. Kelchner recommended the establishment

of female only positions. In the arca-by-area recommendations within lVIr.

Kelchner's report, the specific BFOQ recommendations appear only with respect

to his review of K-Unit (a minimum unit), and the close observation area (COA) in

B-Building, but not for any other unit or atea. ER 714,717 . DOC Superintendent

Doug Cole acknowledged that Mr. Kelchner emphasized BFOQ designations in the

minimum units and the COA, but not in the medium and close custody units. ER

573,575-578, 585. A distinction based on custody level is supported by the expert

testimony. See also; ER 650-651 (Gladwin Report) at 1T 18; ER 675-676 (Ewing

Report) at \ 3.2. As Ms. Gladwin noted, at higher custody levels there is less

4
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freedom of movement and there are more security features, reducing the risk of

staff sexual assault. ER 650-651.

Nevertheless, when designating positions as BFOQ female only, DOC made

no distinction based on custody level, nor did the Department assess risk based on

shift. ER 543. Instead, it agreed to settle fhe Doe v. Clarke litigation in a manner

that required the Department to ensure that the first correctional officer position on

every shift in every housing unit be designated as female only. ER 135. When

pressed as to why the Department sought BFOQ designations for positions in

housing units that have a higher custody level, Ms. Payne offered no coherent

explanation. ER 490-492. In fact, she testified that at higher custody levels, the

presence of a male officer is helpful to deter inmate acts of violence. Id. In

addition, the Department implemented BFOQ designations in areas outside the

housing units, and outside other areas where sexual assaults had occurred. ER 537

Mr. Kelchner and Ms. McNabb made a combined total of more than 50

recommendations relating to changes to the physical plarÍ, security features,

additional assignments and rotati.ons, post orders and procedures, as well as

improvements for training, and reformed procedures for reporting and

investigating allegations of sexual misconduct. See generally: ER 679-705

(McNabb Report) and ER 706-732 (Kelchner Report), ER 500-503, 573. These

changes were designed to improve visibility, accountability and control within the

5
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most vulnerable areas of the institution and to remove barriers to supervision and

prompt intervention. There are even more changes that could have been

implemented before resorting to BFOQ designations. See, e.g.; ER 651-652 (two

hours of training not enough).

In any event, it is undisputed that DOC implemented all of the extensive,

non-BFOQ recommendations beginning in late 2007 and into 2008. ER 573-575.

Accordingly, as every witness acknowledged, these changes were all implemented

contemporaneously with the Department's decision to designate 110 positions as

BFOQ female only in early 2008. ER 510-511,564-566,574-575, 588.

Therefore, while the DOC's quick fix approach-even as broad and

overreaching as it was-may have led to the settlement of the Doe lawsuit, it is

impossible to assess whether the BFOQ designations had any impact at all because

they were implemented at the same time as the other reforms. However, the

BFOQ designations indisputably impaired the employment rights, and therefore

the civil rights, of male correctional officers as discussed in detail below

DOC designated a total of 66 correctional officer positions as female only at

WCCW and 18 correctional officer positions as female only at MCCCW. ER 418.

At the time these decisions were made, there were a total of 106 correctional

officer posts (and therefore a need for 149 positions) at WCCW and 21 posts (and

therefore a need for 30 positions) at MCCCW. ER 415. Accordingly Defendant's

6
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female only designations represent approximately 44%o of the correctional officer

workforce at WCCW and 60Yo of the correctional officcr positions at MCCCW.

The scope of these designations is unprecedented.

Plaintiff defers its specific analysis of the disputed positions to the argument

section of this brief, but the Defendant's decision to designate the first correctional

offrcer position on every shift in every housing unit is the decision that had the

largest impact. To justiff this decision, Defendants and Intervenors point to a

sentence in Mr. Kelchner's report contained within a section entitled Additional

Staffing Concerns: "Additionally, the assigning of female staffs [sic] to single

officer housing unit post [sic], or as the f,rrst officer in a housing unit with two (2)

posts, reduces the risk for inappropriate activity between staff and inmates." ER

727. This wholly unsupported assertion-that the presence of a female officer (as

opposed to another male officer) serves as a unique deterrent or restraint to sexual

assault or misconduct-is very much in dispute and rooted in unlawful stereotype,

as discussed below.

The impact on the employment rights of Plaintifls members is and was

significant. The record evidence establishes that male employees are precluded

from working in 44Yo-60Yo of the positions in the applicable facility, which, in the

words of one-time DOC Secretary Eldon Vail, "disrupted . . . the work schedules

of a lot of employees." ER 536. Male employees can no longer bid into the BFOQ

7
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female only positions. ER 636. Several male correctional off,rcers were displaced

fiom their positions as a result of the BFOQ dcsignations because they were

incumbents in those positions-at least one officer at MCCCW and five officers at

WCCW. ER 630-631. The changes also result in a significant loss of overtime

opportunity for male corrections officers, ER 636-639, and an increase in

mandatory overtime for female corrections officers. ER 639. Perhaps most

critically, when McNeil Island Corrections Center was closed, male corrections

officers at WCCW were displaced as part of the effects of the reduction in force,

even though they had more state service than their female countetparts. ER 639-

641

SUMMARY OF ARGUMENT

The Department of Corrections has violated the rights of its employees

under Title VII of the Civil Rights Act ("Title VII") by adopting a grossly

overbroad approach to address issues of staff sexual misconduct. Specifically, the

Department has perrnanently entrenched hiring and employment practices that are

discriminatory on the basis of sex, disregarding the legal mandate that BFOQ

designations must be narrowly tailored to address specific, proven needs.

Several years ago, the Department faced a serious problem relating to staff

sexual assault of female inmates. However, before assessing the impact of other

8
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important and extensive reforms that it implemented in response to this problem,

DOC contemporaneously designated approximately 44Yo of the correctional officer

positions at WCCW and approximately 600/o of the correctional officer positions at

MCCCW as BFOQ female only. The BFOQ designations were implemented

prematurely, as the Department failed to exhaust numerous available alternatives,

and failed to evaluate the impact of the other changes made before implementing

facially discriminalory hiring practices. Moreover, these extreme percentages are

excessive when compared to the number of BFOQ positions needed to address

privacy and security issues.

The District Court's finding that there is insufficient evidence of injury in

the record is incomprehensible. The record contains substantial, uncontradicted

evidence (from DOC's own witnesses) that male corrections officers suffered

displacement, loss of work opportunity, and a coresponding loss of income

Equally perplexing is the District Court's myopic deference to the Department's

reactive and overreaching approach, in disregard of the substantial evidence in the

record on the disputed issues. In taking such an approach, the District Court

abdicated its legal responsibility to review Plaintiffs Title VII claims on a

position-by-position basis, and has improperly softened the high standard that

Defendant must meet to prevail on a motion for summary judgment, especially on

a case involving the narrow BFOQ exception to discrimination

9
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Under the well-established mandate of Title VII, discrimination on the basis

of sex must be used only as a last resort. Local Il7 and its members readily

acknowledge that the incidents of staff sexual misconduct that led to the Doe

lawsuit initiated by the Intervenors established a good reason for the Department to

take immediate and decisive remedial action. However, the Department did not

and cannot present evidence (let alone undisputed evidence) that the extreme

number of BFOQ designations was the only reform that presented a viable

solution. On the contrary, the record is replete with evidence on both sides of the

question as to whether the extreme reform of such extensively enacted sex

discrimination in employment was appropriate.

To prevail on its motion for summary judgment, DOC was required to

demonstrate that-as a matter of law-each BFOQ female only position is

necessary. Yet, DOC failed to prove that BFOQ designations were reasonable and

necessary, that the female-only designations \Mere congruent and proportional to

the need, or that there was any basis for BFOQ designation relative to certain

specific positions. At a minimum, there were numerous material issues of fact in

dispute that precluded an award of summary judgment in Defendant's favor with

respect to each of these elements. The Department violated Title VII of the Civil

Rights Act by taking a slapdash and one-sided approach to address a complex

situation

10
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The District Court improperly granted summary judgment by ignoring

PlaintifÎs evidence of injury. Fufthermore, the District Court improperly defened

to Defendant's decisions which were based on stereotypes rather than evidence.

Reasonable, viable alternatives to discrimination aÍe and were available to

Defendant to address its former treatment of female inmates and the discriminated

class is grossly overbroad; therefore, Defendant's female only designations are not

justifiable under the BFOQ defense to Title VII discrimination. Certainly, the

evidence in the record establishes that there are important issues of fact that must

be resolved with respect to each of these issues.

ARGUMENT

A. The Standard Of Review Is De Novo On All Issues, And All Issues On
Appeal Were Raised Before The District Court.

On the issue of cognizable injury, the appropriate standard of review is de

novo. Mayfield v. United States,599 F.3d 964,970 (9th Cir. 2010). The question

whether defendant's BFOQ designations were the product of the kind of reasoning

required for legal deference is a mixed question of fact and law; as such, it also

must be reviewed de novo. Berger v. City of Seøttle,569 F.3d 1029, 1035 (9th Cir.

2009). Finally, the standard of review for a District Court's decision granting

summary judgment on the substantive matter of BFOQ designations themselves is

1l
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B

de novo. McDonald v. Sun Oil Co., 548 F.3d 774,778 (9th Cir. 2008). Plaintiff

raised all issues on appeal in its opposition to the motions for summary judgment

before the District Court. F,R437-466. The standard used by the Court of Appeals

in determining whether summary judgment was correctly granted by the District

Court involves the same considerations as those of the District Court. Twentieth

Century-Fox Film Corp.v. MCA, Inc., 715 F .2d 1327 , 1328 (9th Cir. 1983)

The Evidence Presented In Defendant's Motion Did Not Meet The
Requisite Summary Judgment Standard.

"summary judgment is only proper if no material factual issues exist for

trial." l|larrenv. City of Carlsbad,58F.3d43g,44l (gth Cir. 1995);Líndahlv. Air

France, 930 F.2d 1434, 1436 (9'h Cir. 1991). In reviewing the motion, the

evidence is "viewed in a light most favorable to the non-moving party." Warren v.

City of Carlsbad,58 F.3d 439, 441 (9th Cir. 1995); Jesinger v. Nevada Federal

Credit Union,24 F .3d Il27 ,1 130 (9'h Cir. 1994).

Specifically, federal and state Supreme Courts have emphasized that only a

"complete failure of proof concerning an essential element of the non-moving

party's case necessarily renders all other facts immaterial." Young v. Key

Pharmaceuticals, ll2 Wn.2d 216,225,770 P.2d f82 (1989) (emphasis added)

citing Celotex Corp. v. Catrett,477 U.5.317,322-323, 106 S.Ct. 2548 (1986).

Once Plaintiff makes a responsive showing citing to evidence in the record, that

12
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evidence, as well as "all reasonable inferences" are then "considered in the light

nrost favorable to the plaintiff." Young, I1,2 Wn.2d at226. Critically, "the judge's

function is not himself to weigh the evidence and determine the truth of the matter,

but to determine whether there is a genuine issue for trial. Anderson v. LíberQ

Lobby, 477 U.S. 242,249, 106 S.Ct. 2505 (1986). Applying the standard in this

case, it becomes quickly apparent that there are a multitude of disputed issues that

can affect the outcome at trial

The District Court dismissed all disputes of fact as "conclusory, nonspecific

statements" or indicative of "missing facts" to be presented at trial. ER 010.

However, the District Court apparently ignored all evidence presented by Plaintiff,

and the near implied stipulation as to injury. The Court then improperly extended

the idea of judicial deference to prison administrators, effectively disregarding the

standard of proof on summary judgment

C Injury To Both Male And Female Correctional Officers Is Clearly
Established And Undisputed By DOC Witnesses.

The District Court's disregard of record evidence is most clearly

demonstrated by its holding that the BFOQ designations caused no cognizable

injury. The record is replete with evidence of substantial injury to Plaintifls

members.

13
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The injury sustained by male Teamster-represented DOC correctional

officers is both real and grave. Thc undisputed testimony of DOC Secretary Eldon

Vail supports this finding. He testified that the BFOQ positions "disrupted ... the

work schedules of a lot of employees." ER 536. In fact, at least six employe.tt

were displaced from positions they had bid into and scheduled their lives around.

ER 630-631.

When McNeil Island Corrections Center ("MICC") closed, MICC

employees transferred to other facilities including the women's prisons. As a

result, male correctional officers at WCCW were displaced from continuing to

work there entirely due to their inability to move into BFOQ positions. These male

correctional officers lost their positions at WCCW to female officers with

substantially less seniority. ER 639-641. Contrary to the District Court's finding,

ER 011, this evidence relates to "specific members." ER 630-641. The record

evidence also establishes that male employees already working in the female

prisons are precluded from working in 440/o-600/o of the positions in the applicable

facility, dramatically reducing the position choices available to them. ER 536.

' Ar part of its presentation of evidence as to injury, Plaintiff submitted to the

District Court the deposition testimony of DOC Superintendent Doug Cole

acknowledging the displacement of six employees. The names were not identified
at the time and Exhibit 20 to the Cole deposition was not submitted because

Defendant did not dispute this issue. To the extent that this Court regards the

identification of the affected individuals as relevant, they are: Luke Howard, Jess

Liboon, Rudy Zalatimo, Blaine Hills, Lonnie Cherry, and Phillip Cripps.

14
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Finally, Defendant acknowledges further economic harm in the loss of overtime

opporlunities for male officers.3 8F.632-639.

It is important to note that all of this evidence of injury comes from the

Defendant's witnesses. Given this, it is impossible to understand how the District

Court arrived at the conclusion that the only evidence supporting injury comes

from the "hypothetical injury submitted via the testimony of the Union

representative." ER 011. In light of the overwhelming evidence in the record as to

injury, the District Court's reasoning and conclusion are deeply disturbing.a In

sum, Plaintiff has established-and Defendant cannot (and did not) seriously

dispute-that male corrections staff are harmed by the establishment of female

only positions. At a minimum, there is sufficient evidence in the record to

establish a malerial issue of disputed fact on the issue of cognizable injury.

The Union's evidence with respect to injury extends far beyond the

testimony of any union representative, and is rooted in the testimony of DOC

witnesses. If any pafty is entitled to summary judgment on the issue of injury, it is

3 Female correctional off,rcers are also harmed by the female only positions.
'Where men ate denied the opportunity for overtime, women are receiving
significantly-increased mandatory overtime. ER 639. Furthermore, female
corrections staff are frequently removed from the bid positions of their choice to
cover designated BFOQ positions that cannot be filled by their male counterparts.

o To be sure, injury was almost undisputed. In their motion for summary
judgment, Intervenors did not dispute that BFOQ positions create cognizable harm
to Plaintiffls male members, and even Defendant's argument that there was no

injury to Plaintiff s members was halÊhearted. ER 033, Footnote 7, ER 433-435.

l5
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Plaintiff, because it cannot credibly be disputed that Defendant's actions caused

cognizable injury to Plaintiff and its mcmbcrs. Moreover, the injury is not

"hypothetical," but proven and ongoing. Finally, to characterize these injuries as

de minim¿s is both factually and legally inaccurate. The BFOQ designations

concem "employment opportunities," including work location, hours of work and

days off, not merely job duties. Breiner v Nevada Dept. of Corr., 610 F.3d 1202,

1209 (9th Cir. 2010), distinguishing Robino v. Iranon, 145 F.3d 1109 (9th Cir

1998). This Court further held: "An employer's 'failure or refusal to hire' on the

basis of sex is, without limitation, actionable under Title VII." Breiner at 1209

Here, Defendant has eliminated 44%-60% of employment opportunities for men,

and has implemented an ongoing hiring practice that is rooted in sex discrimination

and does not meet the naffow BFOQ exception. The District Court's

determination that there was no legal injury is wholly unsubstantiaied by the

evidence and incorrect as amatfer of law.

D. The Defendant Is Not Entitled To Deference Because It Did Not
I)esignate BFOQ Positions In A Reasoned Manner Or Based On
Available Information, But Instead Took A Blunderbuss Approach To
The Issue.

Equally egregious is the District Court's deference to the Defendant's broad

implementation of ongoing discriminatory hiring practices. In support of its

decision to adopt deference as a substitute for careful analysis, the District Court

t6
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cited Breiner v. Nevada Dept. of Corrections,6lO F.3d 1202, (9th Cir. 2010). Yet,

the Breíner coutt held that only procedures "thaf are the product of a reasoned

decision-making process, based on available information and experience, are

entitled to some deference ." Id. at I2l2 n. 6 (emphasis added).

Despite this important caution from the Ninth Circuit, the District Court

improperly extended the concept of deference to reverse the burden of proof andlor

the standard for review on a motion for summary judgment, even in the absence of

proof that Defendant's actions were reasoned and based on reliable evidence.

Defendant's decisions regarding the designation of BFOQ positions were neither

reasoned nor based on available information and experience. The BFOQ positions

were implemented during a time of Departmental crisis, in a desperate attempt to

appease Intervenors in light of their pending lawsuit against the Department.

Rather than conducting a deliberate process to study the problems and implement

reasonable alternatives, Defendant reactively eliminated more than half of the

previously-available jobs for male corrections staff and eroded Title VII

protections for all workers on a permanent basis

The Department's action suggests panic, not reasoned decision-making, and

the record supports this conclusion. First, the State's motivation to resolve the Doe

Clarke lawsuit and BFOQ female only positions became a key element ofv

implementing the requirements in that Settlement Agreement. ER 47-168
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(especially ER 135). Second, as Ms. Payne testified, all three Superintendents at

the women's facilities believed that the establishment of BFOQ female only

positions was "an answer to their problems." ER 516, and see generally: ER 516-

5I7. This belief was misplaced; there is and was no evidence to support it. On the

contrary, expert testimony indicates that BFOQ designations are not a panacea.

ER 651 at fl 19

Furthermore, DOC prison administrators repeatedly acknowledged that there

is absolutely no evidence to support their claims that BFOQ positions are

necessary. ER 485, 494 (no research on the issue), ER 486 (no evidence that two

male staff would not be as effective to the goals), ER 496-497 (not part of the

female officers' duties to monitor or counsel male coworkers); ER 530 ("believed"

it would be safer), but ER 534-535 (no evidence to support the belief), ER 548

("hope" that female offrcer would deter or counsel male officer). Plaintiffls

experts testified unequivocally that there is no empirical evidence to support Mr.

Kelchner's speculative belief or assumption. ER 650 at J| 17 ("There does not

appeff to be any evidence to support this contention. In fact, just having a second

officer on the unit male or female should reduce the risk of sexual abuse."); ER

676 al T 3.3. Without evidentiary proof, the Department's actions cannot fairly be

considered reasoned, as required by law in order to justiff deference

l8
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DOC has excluded male officers from positions in female prisons based on

an absolutely unsubstantiated assumption that male officers arc lcss likely than

female officers to report, restrain or otherwise challenge the misconduct of their

co-workers. With respect to this important point, the Defendant has again not met

the requirement of reliance on actual evidence. As the Defendant's

implementation of sweeping discriminatory BFOQ hiring practices was neither

well-reasoned nor substantiated by available evidence, the Department is not

entitled to deference, and the District Court erred in granting such deference to

DOC's adoption of discriminatory hiring practices. Moreover, even if this Court

finds the Department is entitled to a degree of deference, this does not entail non-

review of the merits of Defendant's decisions as against the general mandate of

Title VII, nor does it weaken the required standard for summary judgment:

viewing the evidence in the light most favorable to the non-moving party.

E. The Defendant Has Not Met The Well-Established BFOQ Exception To
The Title VII Prohibition Against Discrimination On The Basis of Sex.

The District Court correctly described the two-part test to determine whether

Defendant can invoke the BFOQ exception to Title VII discrimination on the basis

of sex "in any way that deprives an employee of employment opportunities or

adversely affects his or her employment status." The only exceptions to Title VII

are when both prongs of the test exist: first, the employee's sex must "qualif[y] as

t9
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a BFOQ that is 'reasonably necessary to the normal operation of that particular

business or enterprise."' 42 U.S.C. $ 2000e-2(e). Second, sex must also be "a

legitimate proxy for the qualif,rcation." E.E.O.C. v. Boeing Co.,843 F.2d 1213,

1214 (9th Cir. 1988). The second prong is fuither broken into two alternative sub-

tests. Either the Defendant must show that it "has a substantial basis for believing

that all or nearly all [men] lack the qualification, or ... it is impossible or highly

impractical ... to insure by individual testing that its employees will have the

necessary qualifications for the job." Id.

Despite having correctly articulated the test, the District Court utterly failed

to apply it. The District Court never addressed whether or not the DOC needed to

implement BFOQ positions at all. If it had, it would have concluded that

Defendant has not presented adequate evidence to meet the first prong or the

second prong, let alone sufficient evidence to prevail on a motion for summary

judgment.

Defendant Did Not Show BFOQ Positions Are Reasonably
Necessary Because The DOC Had Numerous Reasonable
Alternatives That Did Not Involve Discriminatory Hiring
Practices.

As the District Court indicates, the DOC must prove that discriminatory

BFOQ positions are "reasonably necessary." ER 010. The Department did not and

cannot do so because its designation of an astounding 44% or 600/o of its positions

1

20

Case: 13-35331     08/28/2013          ID: 8760426     DktEntry: 9-1     Page: 26 of 50



in two facilities as BFOQ without first attempting and assessing the effectiveness

of any nondiscriminatory reforms is neither reasonable nor necessary

Defendant's BFOQ Designations Are Plainly Unreasonable
Based On The Number Of Affected Positions.

The sheer percentages of BFOQ designations are unreasonable and cannot

withstand scrutiny under Title VII. The extraordinary scope of the Department's

designations is unprecedented. Two prior decisions are relevant and instructive.

In Robino v. Iranon, the Ninth Circuit emphasized that the BFOQ designations

adopted by the employer were properly limited in scope. The Court held that:

"The policy limits eligibility for such a small number of positions (six out of forty-

one) that it imposes such a de minim¿s restriction on the male ACO's employment

opportunity that it is unnecessary to decide whether gender is a BFOQ for the few

positions affected." Robino v. Iranon, 745 F.3d 1109 (9th Cir. 1998). In that case,

the BFOQ designations represented less than l5o/o of the available positions. In

this case, approximately 44o/o of the positions at WCCW and approximately

600Â of the positions at MCCCW were put off limits to male DOC corrections

officers, making the Robino court's reasoning easily distinguishable from the facts

at hand.

The decision in Tharp v. Iowa Department of Cowectíons is likewise

distinguishable because of its scope of BFOQ positions. In that case, under the

a
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disputed policy "there were four shifts open only to female RAs and twelve shifts

open to both male and female RAs." Tharp v. Iowa Department of Corrections,6S

F.3d22318th Cir. 1995). In other words, the BFOQ designated shifts represented

exactly 25Yo of the available shifts, far less than the percentages at issue here. In

addition, the change did not displace or undermine the job security of men. The

same is certainly not true here. As noted in the injury section above, male

employees were displaced, lost work opportunity, and were ultimately impacted by

reductions in force ahead of less senior female employees.

Far from supporting the District Court's summary dismissal of Plaintiff s

claims, these Ninth Circuit and Sixth Circuit decisions emphasize that the extent of

BFOQ designations is an important factor in assessing their propriety. The

overwhelming breadth of DOC's BFOQ designations in this case is an important

factor that militates strongly in favor of the conclusion that Defendant's decision-

making process was unreasoned, warranting a thorough review attrial.

b. BFOQ Designations Were Unnecessary Because There
Were And Are Viable Alternatives That Were Not Assessed

Or Implemented Prior To Designating Positions As Female-
Only.

The Department cannot and does not provide evidence that BFOQ positions

are necessary because it cannot demonstrate that BFOQ designations were the only

available reform to address the safety and privacy concerns. On the contrary,

22
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Defendant implemented more than 50 nondiscriminatory systemic reforms

concurrent with the BFOQ designations. See generally: ER 679-704 (McNabb

Report), 706-732 (Kelchner Report), 500-502, 503, 573. These alternatives

included a dramatic increase in security equipment and other security and privacy

features, revisions to operational policies and practices, improvements to the

procedures for reporting and investigating staff misconduct, and new training

programs, all of which were specifically designed to address the same concerns

regarding staff sexual misconduct and inmate privacy. Id. In addition, the

Department replaced the executive management team at WCCW, bringing a fresh

and more vigilant approach to the issue. Id. Another reasonable alternative to

BFOQ designations relative to staffing is to rotate staff, a recommendation that

was made by at least one DOC expert. ER 500-503, 508-509.

It is Defendant's burden to show that no reform short of discrimination

would have solved for the safety and privacy issues that drove the Department to

establish BFOQ female only positions. Everson,391 F.3d 737,760 (6th Cir. 2004)

("employer invoking the BFOQ defense has the burden of establishing that there

are no reasonable alternatives to discrimination"); Reed v. County of Casey, I84

F.3d 587, 600 (6th Cir. 1999). Specifically, it is incumbent on the Defendant to

show that the DOC's interests of reducing sexual assault and increasing inmate

privacy could not be achieved "through any reasonable alternative policy."

23
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Ambøt v City and County of San Francisco, 693 F.Supp.2d at 1135 (emphasis

added); Everson af 749; Robino,l45 F.3d at 1111.

Critically, DOC's own witness testified that male staff presence in the

prisons was not the cause of staff sexual misconduct. As Mr. Vail candidly

testified, "ultimately it's a fault of supervision." ER 55I-552. Plaintiff s expert

witness, Bridget Gladwin, confirms that effective supervision and management is

essential to prison safety, and thaf ineffective prison leadership is one of the

strongest indicia of a prison's vulnerability to staff sexual assault of inmates. ER

647 , 652, 653 at TI 10, 22 and 24. DOC's consultant concurs. ER 730-73 1. DOC

replaced its management team and demanded more vigilant supervision, albeit in

the same time frame that it implemented female only correctional officer positions.

In addition, the record evidence establishes that facility design and security

features are far more important in deterring sexual assault than the presence of

female offrcers, ER 555, suggesting even the Department does not believe the

BFOQ positions are the only effective solution. Mr. Vail was asked by Intervenors'

counsel about the ideal gender mix to deter or reduce the risk of sexual assault.

Mr. Vail's response was telling:

Well, I think I'm on record more than once saying that I like to have a

mix of genders. I think that's best in the long term for the - for the
inmates. 'What's more important than the staffrng mix, quite honestly,
is living unit design, but-and physical plant design.

ER 555.
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Most importantly, because the BFOQ designations were implemented

collcun'ently with the numerous and varied reasonable alternatives, Defendant

cannot prove that the BFOQ designations were necessary at all. In fact, then

WCCV/ Superintendent Doug Cole acknowledges the Department's failure to

prove this critical element of necessity:

a. Do you have data to support the statement that you just made

that the BFOQ designation standing alone, as distinct from all
the other changes the department made, reduced the number of
incidents?

A. No. As I said previously, we enacted all of those stages

together as a collective response to the needs.

ER 593. Accordingly, any claim that DOC's actions have significantly reduced

staff sexual misconduct would mislead the Court by suggesting that it was the

BFOQ designations that led to a reduction in the number of reported cases of

sexual misconduct. There is simply no evidence that BFOQ positions were

necessary to reduce staff sexual misconduct or that they in fact reduced the

incidents of staff sexual misconduct.

25
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Defendant Cannot Show That Male Sex Is A Legitimate Proxy
For The Disqualification Of Abusive (Or Insufficiently Vigilant)
Corrections Staff Because There Is Insufficient Evidence That All
Or Nearly All Men Lack The Qualification Of Being Non-Abusive
Or Vigilant Against Abuse.

Sex is an illegitimate proxy for abusive or complacent staff. Defendant has

not demonstrated that the classification and subsequent discrimination against men

is narrowly-tailored and congruent with the population of abusers, or that it is

impractical to determine which individual men are more likely than others to

sexually abuse inmates. Therefore, there exists a dispute over the appropriate class

of persons, a material fact that must be resolved at trial.

Defendant fails to demonstrate that the discrimination class [men] is

congruent, i.e., that aII or nearly all men lack the qualification required for the

position. In this case, the required qualification is the ability to refrain from

abusing inmates and the willingness to report those who are abusive. It is not a

question of whether abusers are likely to be male, but whether all (or nearly all)

males are substantially likely to abuse female inmates and, conversely, whether all

women are substantially unlikely to abuse female inmates. Because not all men

lack the required qualif,rcation, discrimination of all men is not narrowly-tailored as

)

required by law.
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Defendant stops short of disingenuously accusing all men of rape or abuse;

instead, the Depaftment relies on outdated and heterosexist stereotypes of men and

women to imply that men inherently lack the necessary qualification because they

seek to abuse women. Incredibly, former Superintendent Eldon Vail testified that

women offrcers are needed "to help the male stay more honest." ER 535. There is

no factual support for this obsolete stereotype, which is the foundation of DOC's

decision to designate the first officer on every housing unit as female only. ER

485, 486, 494, 534, 535 (no evidence to support the theory), 548 (hope that it

would benefit). Defendant's BFOQ designations are based on sex or gender

stereotypes, not evidence

Even if Defendant's stereotypes could be substantiated, there would remain

substantial incongruence. Defendant irrationally assumes heterosexuality despite

evidence of female staff abusing female inmates. For example, Expert Gladwin

reported, "...there are cases of female staff who are involved with female

inmates." ER 646 atll7. Furthermore, the record also demonstrates that men can

be positive role models in the prison system. ER 648 atl12. Finally, even if male

sex were an adequate predictor of likelihood to commit sexual misconduct, new

officers are more likely than seasoned officers to offend, yet low seniority is not

reflected in the simplistic criterion of "male." ER 553-554, 562-563. For all of

these reasons, male sex alone is not an accurale predictor of proclivity for abuse,

2l
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nor is female sex indicative of an inability or unwillingness to abuse, female

inmates. Thc Dcpartment's simplistic female-only BFOQ designations preclude

positive male role models, allow abusive females, and ignore the admittedly

important factor of seniority in assessing proclivity to abuse. In short, the male

criterion is an overly-broad and incongruent proxy for what the Department is

actually attempting to eliminate-staff abuse of inmates, perpetrated by staff of

any sex, gender or orientation.s

The Ninth Circuit has already rejected reasoning based on stereotypes. In a

similar case determining BFOQ positions in Nevada prisons, this Court held,

"[a]ppellate courts, including this court, have followed Dothard in requiring prison

administrators to identiff a concrete, logical basis for concluding that gender

t Defendant's BFOQ qualification as female-only is also ambiguous in modem
society. 'While the Defendant and the District Court apparently use sex and gender

interchangeably, they have long been recognized as two separate and complex
characteristics. Judith Lorber, Paradoxes of Gender 1-10 (1995) ("Genders,

therefore, are not attached to a biological substratum."); The American Historical
Review, Gender: A Useful Category of Historícal Analys¿s (1986), available at
htto://www.is tor. ors/st able I I 8 643 7 6 (last visited August 25, 2013) ("Although
scholars acknowledge the connection between sex and (what the sociologists of the

family called ("sex roles"), these scholars do not assume a simple or direct linkage.

The use of gender emphasizes an entire system of relationships lhat may include
sex, but is not directly determined by sex or directly determining of sexuality.").
Former Superintendent Eldon Vail refers to an "opposite gender," ER 535,
indicating the Department's outdated assumptions of binary stereotyping.
Evidence of same-sex abuse is indicative of the incongruity that results from the

Department's outdated designation. Far from having a de mìnimis or academic

effect on the BF'OQ designations, the Department's failure to adapt its thinking to
modern realities contributes to incongruence and ambiguity in the class of
discriminated persons and is thus fatal to its designations.
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restrictions are 'reasonably necessary."' Breiner v. Nevada Department of

Corrections,610 F.3d 1202,1212 (9th Cir. 2010) (citing Title VII). In Breiner, this

Court rejected theories advanced by the Nevada DOC based on gender stereotypes

rather than fact similar to the theories offered by the Defendant and Intervenors in

this case. Specifically, the Nevada DOC argued that all or nearly all male

correctional professionals would tolerate sexual abuse by male co-workers.

Breiner,610 F.3d at I2II. The Defendant and Intervenors make the same

argument by inference.

The Court held that such theories must be rejected because they rely on:

"the kind of unproven and invidious stereotype that Congress sought to

eliminate from employment decisions when it enacted Title VII." Breiner,610

F.3d at I2Il (emphasis added). This corresponds to the mandate of the

implementing regulation that prohibits BFOQ designation "based on assumptions

of the comparative employment characteristics of [men] in general." 29 C.F.R. $

160a.2@)Q). The unsubstantiated ideas that female correctional ofÍicers are better

suited than male correctional officers to serve as a moral compass in a female

housing unit or that women can better understand the behavior or needs of female

inmates represent the type of gender stereotyping that is expressly prohibited under

Title VII. Breiner,610 F.3d at 1216; Fernandez v. Wynn Oil Co.,653 F.2d 1273,
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127619th Cir. 1981) ("fS]tereotypic impressions of male and female roles do not

qualiff gender as BFOQ."). At the Ninth Circuit concluded:

Disturbingly, in suggesting that all men are inherently apt to sexually
abuse, or condone sexual abuse of, female inmates, NDOC relies
entirely on specious gender stereotypes that have no place in a

worþlace governed by Title VII. NDOC's third theory, that women
are "matemal," "patient," and understand other women, fails for the
same reason.

Breiner,610 F.3d at 1215.

The same reasoning and result applies here. No factual evidence has been

provided to conclude that all men are unable to refrain from abusing female

inmates or unwilling to stop or report others who abuse. Any reliance on

stereotypical and anecdotal beliefs to justifu the designation of positions as female

only is foreclosed by Title VII.

Importantly, because the designation of all men as lacking the qualification

at hand is inaccurate and most men do possess the qualif,rcation of not being

abusive, the designation is also overly broad. The Ninth Circuit consistently

avoids a broad reading of the BFOQ defense. "It is unlawful with naffow

exceptions 'to discriminate against any individual with respect to terms,

conditions or privileges of employment, because of such individual's sex."'

Breíner v. Nevada Department of Coruectíons, 610 F.3d 1202 19'h Cir. 20lO)

(citing 42U.5.C. $ 2000e-2(a)(l)). The issue in this case is whether every male (or
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nearly every male) can be considered equally likely to sexually abuse the female

inmates. Such an assunlption would l¡e offensive and absurd. Instead, this

showing must be made on an individual case-by-case basis. This consideration

alone should preclude a finding of summary judgment.

The United States Supreme Court has unambiguously directed the federal

courts to be vigilant in maintaining the narrow scope of the BFOQ defense:

The BFOQ defense is written naffowly, and this Court has read it
narrowly . Our emphasis on the restrictive scope of the BFOQ
defense is grounded on both the language and the legislative history.
. . [I]n order to qualiff as a BFOQ, a job qualification must relate to
the essence . . . or to the central mission of the employer's business.

International (Jnion, United Automobile, Aerospace and Agrícultural Implement

Workers of America, (IAWv. Johnson Controls, [nc.,499 U.S. 187,201',203,III

S.Ct. 1196 (1991) (citations omitted). The Supreme Court characterizedthe BFOQ

exception as "extremely narrow." Dothard v. Rawlínson,433 U.S. 321,334,97

S.Ct. 2720 (1977) (emphasis added); Breiner,610 F.3d at 1210. The Court has

also held that the BFOQ defense "provides only the narrowest of exceptions to

the general rule requiring equality of employment opportunities." Dothard v

Rawlinson,433 U.S. 321,333,97 S.Ct. 2720 (1977) (emphasis added).

The reasoning adopted by the Supreme Court for such a naffow exception is

directly apropos in this case: "whatever the verbal formulation, the federal courts

have agreed that it is impermissible under Title VII to refuse to hire an individual
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woman or man on the basis of stereotyped characterizations of the sexes." Id.

This is precisely what has occurred here. The BFOQ designations in this case do

not meet the "essence of the operation" test, and instead are founded upon

generalized and unsubstantiated stereotypes. Defendant's classification of all men

as lacking the required qualification of the position is unjustifiably broad, and not

naffow enough to meet the BFOQ defense requirement.6 Instead of fulfilling its

duty to enforce Title VII's mandate to eradicate sex-based stereotypes, the District

Court effectively upheld and reaffirmed DOC's sex-based generalizations of men

and women. The District Court erred in granting summary judgment to Defendant.

u Th.r. BFOQ designations similarly fail the second subset of the second prong.

There exist numerous practical ways to prevent hiring individual male staff likely
to abuse inmates without violating the Title VII rights of men. It is important to
note that this is not a quandary particular to prisons; it is a dilemma faced by all
employers working with vulnerable populations, including hospitals, schools,

daycare centers, and others. Yet, discrimination on the basis of gender for
publicly-funded doctors, teachers, or daycare providers has never been attempted,
presumably because female only positions in these professions would be judicially
recognized as outrageous. Instead, Title VII employment rights arebalanced with
human rights through protections for vulnerable persons. The Ninth Circuit has

already determined that preventive methods can preclude BFOQ positions, holding
that where "the problem is employee behavior, prison administrators have multiple
resources, including background checks, prompt investigation of suspected

misconduct, and severe discipline for infractions to ensure compliance with
institutional rules." Breiner,610 F.3d at I2I5.
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F Even If Some BFOQ Designations Were Appropriate And Necessary,
Defendant's Designations Were Overbroad And Certain Designations
Were Therefore Unlawful.

In the event that the Court concludes that at least some BFOQ positions are

and were justified, the Department still violated Title VII when it designated

certain specific positions as BFOQ female only. At a minimum, the propriety and

lawfulness of each of these designations involves numerous disputed issues of

material fact, which should have precluded the District Court from issuing an order

granting summary judgment to Defendant.

The Designation Of Programs And Activities Positions As BFOQ
Female Only Is Indefensible.

In their initial motions for summary judgment, Defendant and Intervenors

offered no arguments about the designation of programs and activities positions as

BFOQ female only. See generally: ER 022-045,413-436. This is because the

evidence in the record establishes that there is no expert-based justification for

those designations, nor have there been such designations in other jurisdictions.

ER 569-670, 575-576, 585. See also: ER 679-704 (McNabb Report) (discussing

BFOQ posts in other jurisdictions which "for the most part, are in the

housing/living unit areas").

The District Court emphasized the need of programs and activities officers

to perform pat searches, strip searches and urinalyses. First, these requirements

1
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exist for all comectional officer positions. If this Court were to hold that these job

requirements were suffîcient to justiff the establishment of BFOQ positions, such a

holding would open the door to the designation of all correctional off,rcer positions

at women's prisons as BFOQ female only.

The evidence establishes that the pat searches can be performed by R&M

officers. ER 487, 488, 600-601,604-605,606,607-609. In fact, this was the case

for decades, and this is how pat searches are conducted for programs and activities

positions in education that are not BFOQ female only. ER 509, 523,558,599-600,

602-603. The testimony of all fact witnesses is futher supported by the expert

witness testimony on the issue. ER 649, 650 afl]T 14, 16; ER 675.

Nevertheless, the District Court held that requiring an R&M officer to

respond "is not a viable alternative." ER 015. To reach this conclusion the District

Court relied on two points, neither of which has merit. First, the District Court

held that the way that this issue was addressed in the past "led to civil rights

lawsuits." ER 015. This is incorrect and irrational.T Second, the District Court

held that assigning the R&M officer to perform these tasks creates a gap for

dealing with privacy issues arising in the "post vaçated" (i.e. the R&M post) and

t It is unclear what "lawsuits" the District Court means. If the Court was referring
to Doe v. Clarke, that would make no sense. Inmates certainly would not object to
pat searches, strip searches and urinalyses being conducted by female R&M
officers. There were simply no "civil rights lawsuits" alleging that DOC's
decades-old practice of assigning female R&M officers to perform these tasks in
any way violated anyone's civil rights.
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because it undermines the seniority rights of R&M officers. ER 015. This

conclusion is erroneous: the Department managed these issues for at least two

decades using R&M offrcers to perform the searches, and as a matter of contract,

the seniority rights of staff are subordinated to the Department's BFOQ operational

need. The argument offered by the Defendant and Intervenors that the seniority

system in the union contract somehow limits the Employer's ability to assign

employees to perform job functions to meet privacy concerns is simply wrong

There Is No Justification For The Designation of Housing Unit
Positions In Housing Units Above Minimum Custody As Female
Only.

As DOC's witnesses acknowledged, and as DOC's experts reported, the

large majority of the incidents of sexual assault occurred in the minimum security

living units. ER 48I, 482, 486, 493, 5I4. This is because there is greater freedom

of movement, greater opportunity for "grooming," more informality, less security

features, and therefore more opportunity in the minimum units. ER 482, 621,-623,

650-651 at fl 18,675-676 at Section 3.2. The Superintendent of WCCW at the

time, Alice Payne, testif,red that the most acute problem arose in the minimum unit

on those shifts when there was only a single correctional officer position. Ex. 1

(Payne ER 482, 486. See also: ER 617,618,619-620 (greater risk for potential

misconduct when there is fewer staff). In fact, Ms. Payne was unable to articulate

any reason why BFOQ designations were implemented in the higher level custody

2
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living units. ER 490-492. R&Ms have done and can do any necessary pat searches

in tlre units. ER 487, 488-489. It is likely that for these reasons, Mr. Kelchner

focused primarily on minimum housing units when recommending BFOQ

designations. ER 579, 580, 58I-582, 585, 620, 621, 634-635,7I0. However,

DOC did not distinguish in security level with respect to the BFOQ designations.

ER 623.

In addition, as discussed previously, there is absolutely no evidence to

support the conclusion that designating the first position on every shift in every

housing unit as female only increases the safety of inmates. ER 485, 494 (no

research on the issue), ER 486 (no evidence that two male staff would not be as

effective to the goals), ER 496-497 (not part of the female officers' duties to

monitor or counsel male coworkers); ER 530 ("believed" it would be safer), but

ER 534-535 (no evidence to support the belieÐ, ER 548 ("hope" that female

officer would deter or counsel male officer). Both of Plaintiff s experts have

confirmed that there is no empirical evidence to support Mr. Kelchner's

speculative belief or assumption. ER 650 atfl 17 ("There does not appear to be any

evidence to support this contention. In fact,just having a second off,rcer on the unit

male or female should reduce the risk of sexual abuse."); ER 676.

In the face of this overwhelming evidence, the District Court held that:

"While there appears [sic] to be questions of fact regarding whether this specific
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designation increases the safety of inmates, the questions are not material because

l"he DOC's reasons for the BFOQ request were not based on inmate safety." ER

016. This holding demonstrates a surprising misunderstanding of the facts and of

DOC's argument. Certainly, one of the primary reasons that DOC sought BFOQ

female only positions in the housing units was because it believed (without

adequate evidence) that it would improve inmate safety relative to the allegations

of staff sexual misconduct. The District Court effectively rejected DOC's basis for

seeking female only positions on the housing units for safety reasons, but held that

this issue was immaterial because DOC had privacy-based reasons for the BFOQ

designations

With respect to the stated concerns about inmate privacy, the Court ignores

the fact that all male correctional off,rcers who continue to work in the housing unit

present the same privacy issues, yet DOC does not seek their exclusion from the

unit. The evidence establishes that male employees still work in the housing units

and perform the full range of duties. ER 483, 484,486,495,533,632-633. With

respect to pat searches, strip searches, and urinalysis needs in the housing units,

those duties can be (and have been) performed by R&M officers. As discussed

previously, assigning R&M officers to search is a reasonable and viable alternative

to BFOQ designations, and the viability has been demonstrated by decades of

expenence.
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DOC's Designation Of Work Crew Positions As Female Only Was
Improper.

There is not even an allegation that incidents of sexual activity occurred with

respect to corrections officers on work crews. See generally: ER 025. No DOC

expert recommended BFOQ designations with respect to correctional officers

supervising work crews. ER 513. In addition, the decision to designate

correctional officer positions that supervise work crews is arbitrary. ER 649-650 at

'1.[ 15. Maintenance workers who also supervise inmate work crews can be male

because the DOC did not designate those positions as female only. ER 613; ER

649-650 at fl 15. Likewise, inmate work crews could also be led by a male

supervisor. EP.612.

Again, the District Court effectively concedes the safety issue, and focuses

exclusively on the privacy impacts as justification for the BFOQ designation. Yet,

as with the other positions, the District Court disregarded the disputed evidence on

the factual issue of whether there was a reasonable alternative. It is true that

searches must be conducted as inmates on work crews exit and re-enter the prison

facility, but these can be conducted by female officers at the access point. ER

614-615. Corrections off,rcers supervising work crews are no different than

maintenance supervisors who supervise work crews: both must call for a

correctional officer anytime a search is required. ER 614-615. Inexplicably, the

3
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BFOQ designations apply to correctional ofÍicers, but not maintenance supervisors.

In any event, there is again a reasonable and viable alternative to BFOQ

designations. Female officers can perform the searches at the entry and exit point

(as they do with maintenance crews), and to the extent that a search needs to be

conducted on an inmate while work is in progress, this would constitute an

"emergent" search which is not prohibited for a male officer as a matler of law,

policy or contract.

4. DOC Overstated The Number Of BFOQ Relief Positions Needed.

The District Court completely ignored the evidence presented by the Union

regarding an example of improper relief calculations. During the course of his

deposition testimony, Doug Cole was asked to review the relief calculations for

MCCC\M, and acknowledged that DOC requested more relief than was actually

needed to ensure that all BFOQ positions could be filled with female employees at

all times. ER 624-627,629. Defendant and Intervenors apparently quibble with

the example, but this is a matter that must be reserved for trial because the Court

cannot assess whether the relief sought was excessive without conducting a careful

analysis of all such positions. In part, this is because Defendant has not yet

provided any matrix used by DOC to calculate relief for MCCCW. ER 629. The

relief factor is expected to be a constant such that the proportion of relief to regular

BFOQ positions should be consistent across shifts and institutions. Ex. 3 (Cole
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Dep.) 284 6-16. Yet, the number of relief positions is not consistently

proportional: it is signif,rcantly higher at MCCCW than WCCW.

All apart from the def,rciencies with respect to the calculation of relief, DOC

has not met its burden of establishing that all relief for BFOQ positions must itself

be female only. This viewpoint is asserted, ER 498-499,but not explained. When

pressed on this question, Ms. Payne could testifz only that it was her "belief' tha|

relief for BFOQ positions must always be female only. ER 506, 51 1-5 12. Yet, the

testimony from Eldon Vail indicates that the presence of a single male officer in a

female housing unit to the extent that it presents a problem at all, presents a

problem only when it occurs on a regular or routine basis. ER 556. To the extent

that a male corrections officer relieves a female corrections officer on occasion

(e.g., meal and rest breaks, vacation or sick leave), the concerns regarding the

potential for sexual abuse are signif,rcantly reduced. In so far as the legal standard

discussed previously demands that BFOQ designations be narrowly tailored,

DOC's designation of relief positions as BFOQ female only is overbroad

CONCLUSION

The Union certainly denounces the indefensible conditions female inmates

lived under while incarcerated in Defendant's prisons. Defendant's failure to

protect the inmates it had in its custody, however, cannot be solved by eroding the
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Title VII rights of male correctional officers when such actions are neither

reasonable nor necessary. Defendant has failed to prove any single element of the

BFOQ defense as such, let alone all elements. Moreover, Defendant's actions

were overbroad, based on stereotypes rather than evidence, incongruent, and not

tailored to the need. As a result of Defendant's violations of Title VII, Plaintiff s

members-male and female alike-have been substantially harmed. For the

foregoing reasons Plaintiff submits that numerous disputes of material facts exist

and summary judgment was inappropriate in this case. Plaintiff therefore

respectfully requests that this Court reverse the decision of the Trial Court and

remand the case for trial

RESPECTFULLY SITBMITTED, this 28th day of August 2013.

TEAMSTERS LOCAL LINION No. 117

/s/ Spencer l{athan Thal
SPENCER NATHAN TFIAL, WSBA No. 20074
General Counsel
14675Interurban Avenue South, Suite 307
Tukwila, WA 98168
Phone: (206) 441-4860
Fax: (206) 441-3153
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