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PRELTMINARY STATEMENT

This appeal addresses vitally important environmental issues for the San Diego

region, where the.effects of SANDAG's RTP/SCS will unfold over four decades. Given the

timeframe and massive size ofthe Project, its impacts on air quality and farmland are greater

by orders of magnitude than the environmental impacts of even the largest residential

developments. At the same time, its threat to human health, caused by the breathing of toxic

air pollutants, poses serious danger to the community. CEQA required SANDAG to reduce

these significant impacts by thoroughly analyzing their cause and by formulating proper

mitigation. SANDAG failed to do so-and if the defects in its EIR remain uncorrected, the

consequences for residents of the San Diego region will be severe and long-term

SANDAG's opposition brief does not seriously dispute the shortcomings of the

agency's EIR. It tacitly concedes that the document: (l) omitted detailed analysis of the

RTP/SCS's significant effects on human health; (2) used an analytic approach that

overlooked the Project's anticipated impact on large amounts of San Diego County's

farmland; (3) defened the adoption of specific, enforceable mitigation for the Project's most

serious impacts; and (4) failed to include an alternative that could substantially reduce the

Project's significant impacts on public health, climate and other areas.

Confronted with these glaring omissions, SANDAG presents a series of excuses

revolving around a single theme: that the Project's broad scope and the EIR's

'þrogrammatic" nature somehowjustiff the agency's abbreviated environmental analysis. In

other words, according to SANDAG, the vast size of the Project calls for lesser, rather than

greater, scrutiny. The agency complains that "the sheer magnitude of data necessary to

1



conduct project-level review fo¡ the scores ofprojects included in the RTP/SCS is far beyond

what can reasonably be processed and evaluated in a program-level EIR." SANDAG

Appellants' Combined Reply Brief and Respondents' Brief on Cross-Appeal

("ARB/XRB"):77.

But SANDAG creates a straw man. Petitioners have never argued that SANDAG

must conduct a review for each individual transportation projecl listed in the RTP/SCS.

Rather, they contend that SANDAG must analyze the effects of the 4}-year Plan that it

adopted. Section 15152(b) ofthe CEQA Guidelinesr explicitly supports Petitioners' position:

"Tiering does not excuse the lead agency from adequately analyzingreasonably foreseeable

significant environmental effects oftheproject and does notjustiff defening such analysis to

a later tier EIR or negative declaration."

While SANDAG claims that it would be impossible to analyzethe Project's impacts

on public health (ARB/XRB:75-77), the record shows otherwise. In fact, the agency

possessed the relevant data on pollutant emissions and knew the location of schools,

hospitals and other "sensitive receptors." SANDAG simply refused to conductthis analysis,

or even to evaluate a representative sampling of receptors.

Similarly, SANDAG refused to use readily available data to analyze the Project's

impacts on all relevant farmland. This analysis would not have been difficult orpremature at

the programmatic level, as SANDAG argues. Indeed, San Diego County previously

conducted a comprehensive analysis of farmland impacts in a programmatic EIR for an

1 The CEQA Guidelines, Cal. Code Regs., tit.14 $ 15000 et seq., are referred to herein as

2

"Guidelines."



equally large project-its General Plan update. SANDAG never explains why it could not do

the same.

SANDAG then repeats this same "program EIR" argument to excuse its failure to

identiff specific mitigation for the Project's significant impacts. ARB/XRB:84. Yet, a basic

CEQA purpose is for lead agencies to adopt all feasible measures that would substantially

lessen aproject's significant effects. Guidelines $ 15002(aX3); see also ç21002.2 Program

EIRs are not exempt from this requirement. To the contrary, CEQA emphasizes that

"programwide mitigation" is especially important "at aî early time, when the agency has

greater flexibility to deal with basic problems or cumulative impacts." Guidelines $

1s168(bx4).

Here, while SANDAG admits that the Project will cause 25 "signif,rcant and

unavoidable" impacts (AR:8a:2000-02), its "mitigation" largely consists ofvague promises

to design mitigation in the future. For example, rather than grapple with the RTP/SCS's

signifìcant air quality impacts, SANDAG postponed that effort, saying it would evaluate

proposed mitigation later, when it adopts future plans. AR:6:223;320:27734 (SANDAG

promises to consider transit-oriented development policy in future, even though its sister

ageîcy, the San Francisco Bay Area Metropolitan Transportation Commission, has aheady

implemented such apolicy). Nor did SANDAG even adoptperformance standards to guide

implementation of its deferred mitigation. This would not have been diff,rcult; the EIR

actually contains performance standards for measures that mitigate impacts to wildlife and

'All statutory references are to the Public Resources Code except as noted.
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habitat. CEQA precedent forbids SANDAG's approach. San Joaquin Raptor Rescue Ctr. v

Cnty. of Merced (2007) 149 Cal.App.4th 645,669-71 (county improperly defened mitigation

by relying on future development of land management plan and not adopting performance

standards to guide its development).

SANDAG complains about the effort required to design mitigation for its 4}-year

plan (e.g., ARB/XRB:86), but this excuse is untenable. As the Supreme Court explained,

there is "no authority that exempts an agency from complying with the law . . . merely

because the agency's task may be diff,rcult." Laurel Heights Improvement Assn. v. Regents of

Univ. of CaL (1988) 47 Ca1.3d376,399.In fact, the size and duration of this Project are

exactly wfty SANDAG must now identiff ways to mitigate its impacts. This early stage

affords SANDAG the best and perhaps only opportunity to address widespread effects like

regional air pollution and loss of farmland. Furthermore, as SANDAG concedes, other

agencies will rely on this EIR to analyze their individual transportation projects in the future.

JA 5l:47l.If SANDAG can avoid CEQA compliance for the RTP/SCS, the San Diego

region, which experiences some of the nation's worst air pollution, will suffer the ripple

effect ofthis evasion for decades

SANDAG's defense of its alternatives analysis is also unconvincing. While the

agency repeatedly emphasizes the seven alternatives in the EIR, it acknowledges that five of

these were plainly infeasible and included only for informational purposes. ARBD(RB: 107-

08; AR:3:135,140,I45,147,149. The remaining two alternatives provided no meaningful

variation from the Plan. Even more troubling, none of SANDAG's alternatives substantially

4



reduced the Plan's signihcant impacts, including the severe greenhouse gas and air quality

effects resulting from increases in vehicle-miles traveled.

Remarkably, SANDAG now claims that no transit-focused alternative could ever

signihcantly reduce these impacts. ARB/XRB: 1 13- I 5. This argument is false, as the record

overwhelmingly demonstrates. In fact, SANDAG's litigation stance directly contradicts its

own Climate Action Strategy, which declares that "[i]ncreasing and securing funding for

public transportation planning and operation is recognized as critical to the success of the

region's efforts to reduce greenhouse gas emissions." AR:216:17625

Unable to justify the EIR's omissions and analytic flaws, SANDAG finally seeks

shelter behind aî array of procedural defenses. First, it claims that Petitioners waived their

right to cross-appeal because they allegedly did not ask the trial court to reach all their

CEQA issues. ARB/XRB:62-65. The argument is specious. Petitioners presented their

CEQA claims in lengthy briefs to the court; nothing required Petitioners also to "raise" each

claim in oral argument. Indeed, given the court's tentative decision here, such an effort

would have been futile. JA:70:986 ,995 (trial court stating its intention not to reach certain

issues and noting that it was "but a way station" on the road to appellate review). While

SANDAG asserts that Petitioners should have argued that CEQA requìres the trial court to

reach all their claims, that assertion is a red herring. Petitioners' cross-appeal does not seek

an adjudication of that procedural point, but of the merits of their claims, which were

properly raised below and which this Court considers de novo

Second, SANDAG repeatedly seeks to blame Petitioners for the EIR's paltry impact

analysis and ineffective mitigation and alternatives. For example, it claims that Petitioners



"can offer no reasonable alternate approach" to the agency's cursory air quality index.

ARB/XRB:82. This is incorrect: Petitioners described alternate approaches in detail. See

CNFF Respondents' Brief and Cross-Appellants' OpeningBrief("CNFF RB/XAOB"):115-

118. Similarly, although SANDAG acknowledges that Petitioners provided a template for

parking management mitigation, SANDAG protests that the proposed measure was not

"tailored to specific conditions in the San Diego region." ARB/XRB:50. This tactic cannot

succeed. CEQA requires the agency-not Petitioners-to analyze the Project's impacts and

to identiff effective mitigation. Guidelines $ 15126.4(a); Mountain Líon Found. v. Físh &

Game Com. (1997) 16 CaL th 105, 134.

Third, SANDAG claims that Petitioners failed to exhaust their administrative

remedies on a handful of issues. ARB/XRB:90-91. In fact, Petitioners' detailed comment

letters extensively discussed each claim raised in this litigation. SANDAG's responses to

Petitioners' comments demonstrate that the agency fully understood the criticisms.

In sum, SANDAG cannot justify its failure to analyze, mitigate, and consider

alternatives to the significant effects of its 4O-yearPlan. Accordingly, Petitioners respectfully

request that this Court grant the cross-appeal, and direct the trial court to issue a revised

judgment and writ in light of these violations of CEQA.

ARGUMENT

I. SANDAG Cannot Justify the EIR's Paltry Analysis of Air Quality Impacts and Lack of
Mitigation of those Impacts.

SANDAG frames the debate as being whether aprogram EIR must contain aproject-

level health risk analysis of toxic air contaminant (TAC) emissions. ARB/XRB:74.Indoing
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so, SANDAG invents a binary world in which "program" EIRs may defer detailed analysis

and mitigation, but "project" EIRs may not. However, this distinction-the core of

SANDAG's argument-does not exist. In reality, the standardfor any EIRis simplywhether

it "provides decisionmakers with sufhcient analysis to intelligently consider the

environmental consequences of [the] project." Inre Bay-Delta Programmatic Environmental

Impact Report Coordinated Proceedíngs (2008) 43 Cal.4th 1143,1175.3 Here, the EIR is

flawed because it provides virtually no analysis or mitigation of TAC-related health impacts.

SANDAG also deems it "wasteful" to conduct meaningful analysis of the Project's

health impacts orto adopt more mitigation atthis stage. ARB/)RB:78. Tellingly, though, the

agency acknowledges that under CEQA an agency may defer analysis and mitigation to later,

project-level approvals only "when the impacts or mitigation measures are not determined by

the first-tier approval but are specific to the later phases." ARB/XRB:74 (quoting In re Bay

Delta, 43 Cal4rh at ll70). Here, it is the Project's regional road network-notjust later

individual projects-that allows and encourages increased driving and resultant TAC

emissions. Although SANDAG suggests that population growth, and not its Plan, is

responsible for future increases inregional driving, this claim is baseless. ARBDRB:14 fn.1,

' SANIAG criticizes Petitioners' citation to Fríends of Mammoth v. Town of Mammoth
Lakes Redevelopment Agency (2000) 82 Cal.App.4th 51 1, 533 because that case dealt with
CEQA provisions related to redevelopment. ARB/XRB:75. But Petitioners cited the case

only for the unremarkable proposition that the semantic label attached to an EIR does not
automatically change the level of analysis required. Other authority is in accord. 8.9.,
Guidelines $ 15160 (all EIRs are subject to same content requirements); Al Larson Boat
Shop, Inc. v. Board of Harbor Commissioners (1993) 18 Cal.App.4th 729,741-742 ("The
level of specificity of an EIR is determined by the nature of the project and the 'rule of
reason' fcitation], rather than any semantic label accorded to the EIR").

7



32. SANDAG's own EIR discloses that, per capita, people in 2050 will drive more miles

daily than they do currently. AR:86:4435 (Tables2,3). SANDAG's Project enables more

traffltc, and CEQA requires that SANDAG analyzethe impacts of this increase in driving

now

Likewise, now is the time for SANDAG to craft appropriate regional mitigation. Lead

agencies for later individual road projects will be unable to implement key mitigation

measures-regional demand management or transit improvements-that could reduce

driving and thus TAC emissions. SANDAG's decision to defer addressing such region-wide

mitigation violated CEQA.

SANDAG Offers No Logical Rationale for the EIR's Inadequate Description of
Existing TAC Conditions.

In their opening briet Petitioners demonstrated that the EIR fails to describe the

extent to which sensitive receptors are currently exposed to toxic air contamination; as a

result, the EIR fails to provide an adequate baseline against which to measure the Project's

addition of air pollution. CNFF RB/XAOB: 104- I I 1 . In response, SANDAG first asserts that

the EIR's description of the environmental setting is sufficient because it provides general

information about TACs and their health effects. ARB/XRB:79-80. But SANDAG never

confronts Petitioners' central point: such generic information does not inform the public of

actual conditions in the Project area. See CNFF RB/XAOB:105.

SANDAG then claims that it was unnecessary to include meaningful information on

sensitive receptors because it could not readily calculate existing TAC levels for the 12,491

schools and thousands of other sensitive receptors in the region. ARB/XRB:78-79. Courts,

A.
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however, have squarely rejected agencies' similar all-or-nothing arguments. Even if a

"sophisticated technical analysis was not feasible, if some reasonable, albeit less exacting,

analysis . . . could be performed, the [agency] was required to do so." Citízens To Preserve

the Ojaí v. County of Ventura (1985) 176 Cal.App.3d 421,432.

SANDAG had many "less exacting" options available to provide useful information

regarding existing conditions in the region that will be affected by the Plan. Most obviously,

it could have included data from existing TAC monitoring stations. AR:8a:2215-16.

SANDAG's reason for rejecting this approach-that "it is impossible to see how data for five

specific locations with [sic] the 4,200 square mile territory of the County would contribute

greatly to a more detailed ânalysis"-is wholly unconvincing. ARB/XRB:80. SANDAG

could have effectively used this data through two easy steps. First, it could have described

the stations' distance from roadways, the volume of truck traffrc on the roads, and the roads'

current congestion-three factors that determine TAC levels at receptors. ARB/XRB:8I;

AR:8a:2215-16 (the monitors "are located nearby and downwind of transportation,

industrial, and other air pollutant sources"). Then, it could have used this data to estimate

likely TAC concentrations near other roads in the region that have similar characteristics,

and compared the TAC levels with health-based standards. See, e.g., AR:305:20483 (San

Diego Air District's Rule 1200 establishes TAC risk standards); see a/so SAR:349:30248-56

(same).4 The analysis is certainly not burdensome, and it results in useful information.

o SANDAG also ignores Petitioners' argument that it could have disclosed data from EPA's
AirData reports or National Air Toxic Assessment Model. CNFF RB/XAOB:106-07.

9



Nor can SANDAG rely on its cursory "Air Quality Index Analysis" to describe

existing conditions. ARB/XRB:8O. SANDAG never addresses Petitioners' point that the

index does not describe conditions near many large roads and altogether ignores rail yards,

airports, and other TAC sources. See CNFF RB/XAOB:108, 117. Because it ignored the

existence of current TAC hazards near these facilities, the EIR did not provide a baseline

against which to measure the Project's impacts in these areas. This is a glaring, fatal

oversight. See San Joaquin Raptor/Wíldlife Rescue Ctr. v. Cnty. of Stanislaus (1994) 27

Cal.App.4th 713,723-25 (EIR's description of existing conditions ignored existence of

wetland, causing EIR to err in analysis of impacts on water-dependent species).

Further, SANDAG never rebuts Petitioners' point that the public cannot veriff the

index's results because the agency failed even to explain its most basic terms and

assumptions. ,See CNFF RB/XAOB: 109. For example, the EIR never explains what the index

means by "high," "medium" or "low" risk levels, or identifies whether these levels

coffespond to an actual health-based standard. Absent real data and needed explanations of

SANDAG's generic index, the public has no idea what the existing levels of toxic emissions

mean for individuals in surrounding communities.

SANDAG also never justihes its refusal to identiff existing sensitive receptors;

rather, SANDAG complains that it cannot be expected to count each of the thousands of

receptors in the region. ARB/XRB:79. But SANDAG againignores the existence of amiddle

ground between an over-extensive analysis and no analysis at all. For example, SANDAG

could have overlaid a 500-foot buffer around busy roadways, ports, and other facilities upon

an aerial photograph or a detailed map. This feasible effort would show the approximate

10



current location and number of people that live within "high risk" TAC areas. Indeed, the

EIR used a similar method to describe conditions related to the region's wildlife. See

AR:7:550;8a:2286-2308,2319 (mapping thousands of precise locations for sensitive and

protected habitats and species). SANDAG offers no explanation for failing to conduct a

similar analysis for people.

Instead, the agency suggests a form of "self-help" for members of the public who

wish to determine whether and where people are currently exposed to high levels of TACs.

The public need only sift through the EIR, f,rnd various maps of population density, and then

compare those maps with the index's maps of "high risk" TAC areas. ARB/XRB:8O. But

SANDAG's approach is unreasonable. The maps showing population density are not drawn

at a scale that allows the public to determine the most critical factor: whether anyone lives

within 500 feet of the roads, the distance within which TAC impacts are most severe. ,See,

e.g., AR: 8 a:21 3 5, 27 38-39, 27 55, 2845, 2220.

In any event, SANDAG may not scatter relevant information through an EIR and

demand that the public locate, collate, and then use it to obtain vital information. Instead,

CEQA obligates the agency to present the information in an accessible manner. SanJoaquín

Raptor, 149 Cal.App.4th at 659 (public is not required to "sift through obscure minutiae" to

uncover ess ential information).

SANDAG attempts to distinguish Cadíz Land Co., Inc. v. Rail Cycle ¿.P. (2000) 83

Cal.App.4th74 as involving a more limited set of existing conditions. ARB/XRB:79 (Cadiz

deals with a single aquifer). But the legal point does not turn on whether the existing

conditions in question are broad or limited. Rather, Cadíz stands for the fundamental

11



proposition that an EIR must describe existing conditions sufficiently to provide a baseline

againstwhich to judge aproject's impacts, no matter howvaried or geographically broadthe

conditions are. Cadíz Land Co., 83 Cal.App.4th at92-95.

This is not a circumstance in which the agency provided adequate information and

Petitioners are simply demanding more, as SANDAG claims. ARB/XRB:80. The Project

EIR contained no information about existing TAC conditions near ruilyards, ports, airports

and high-volume roads (other than freeways) that the Project will affect. Nor did it contain

any useful information about existing TAC conditions near freeways, or the location of

sensitive receptors. The failure to include this information meant that the EIR did not provide

a baseline against which decision-makers could meaningfuIly analyze the signif,rcance of

Project-related TAC emissions.

SANDAG's Assertion that the EIR Contained An Adequate Analysis of TAC
Impacts Is Not Supported By the Record.

SANDAG defends the EIR's scant analysis of TAC impacts by reiterating its all-or-

nothing argument, asserting that it was not feasible to perform project-level health risk

assessments for each of the individual transportation projects in the RTP/SCS.

ARB/XRB:81. Its only choice, SANDAG asserts, was to rely on the cursory localized air

quality index. Then, SANDAG blames Petitioners for not doing the agency's work, claiming

that Petitioners "can offer no reasonable alternate approach" to using the air quality index.

ARB/XRB:82. In fact, although it was not their job to do so, Petitioners previously described

two feasible, alternate approaches. AR 320:27708-713; CNFF RB/XAOB:117-18

B.
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First, Petitioners described how SANDAG could have fixed the flaws in its air quality

index by: (l) explaining the assumptions that went into it, (2) analyzing health risks near

airports, ports, railyards and other TAC sources, (3) correlating its "high," "medium" and

"low" risk levels with actual health based standards, and (4) providing useful information

about who lives near the TAC sources. CNFF RB/XAOB:IO9, 117.If SANDAG had done

this, the index would have provided meaningful information; without this data, the

discussion in the EIR is essentially useless. Second, SANDAG could have conducted health

risk assessments for certain representative road proj ects that are already designed. Id. at Il7 .

This analysis would at least have provided the public and decision-makers with some context

in which to understand the magnitude of the Project's health risks. As written, the EIR

provides no context whatsoever to understand whether the Project's expected emissions are

dangerous or merely a nuisance.

SANDAG offers no response to Petitioners' specific criticisms of the agency's air

quality index. Instead, it generically asserts that conducting health risk assessments for all

future projects at this time would be misleading because TAC emissions are trending down

over time, and locations of schools and other sensitive receptors may change in the future.

ARB/XRB:77. This excuse is meritless; indeed, SANDAG's own air quality index, which

SANDAG staunchly defends as providing meaningful information, is subject to the same

variables. AR:8a:2255. Furthermore, SANDAG usedreasonable assumptions andpredictions

to provide a more detailed, quantitative analysis of the Project's impacts on other resource

areas, even though conditions for these resources will also change over time. See, e.g.,

AR:8a:2326-36,2356 (using conservative assumptions to analyze impacts to imperiled

13



species and biological habitats). There is no logical reason it could not have used similar

predictions to analyze TAC-related health impacts.5 See Guidelines $ 15144 ("Drafting an

EIR. . . necessarily involves some degree of forecasting . . . . [and] an agency mustuse its

best efforts to find out and disclose all that it reasonably can."); Communities for a Better

Environment v. City of Richmond (2010) 184 Cal.App.4th 70,96 (*CBÊ') ("difficulties

caused by evolving technologies and scientific protocols do not justiff a lead agency's

failure to meet its responsibilities under CEQA . . .. ").

SANDAG then tosses in the standard defense offered for inadequate EIRs: opponents

can always imagine further studies that would be useful. ARB/XRB:80. Here, however, the

issue is not a need for "further" analysis, but the lack of any real analysis. SANDAG also

ignores case law holding that where an EIR fails to contain any useful analysis of TAC

impacts, and commenters have suggested methods to cure that omission, the lead agency

must make "reasonably conscientious effortfs] to collect additional data." Berkeley Keep Jets

Over the Bay Com. v. Bd. of Port Comrs. (2001) 91 Cal.App.4th 1344,1370 (rejecting

agency's excuse that it would be too diff,rcult and uncertain to conduct meaningful TAC-

related health impact analysis). SANDAG made no such "reasonably conscientious efforts"

here.

t SANDAG incorrectly claims that Petitioners "concede that there is a 'large uncertainty
range"'with project-level health assessments. ARB/XRB:82 (citation omitted). In fact,
Petitioners merely pointed out that even íf ahealth risk analysis contained some uncertainty,
it would still be useful for comparing alternatives. CNFF RB/XAOB:l 18.
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SANDAG's Excuses forRefusing to Adopt Feasible Air Quality Mitigation and
Performance Standards Do Not Withstand Scrutiny.

SANDAG acknowledges the importance of adopting "big-picture, programmatic

mitigation measures" to address the Plan's air pollution impacts. ARB/XRB:28. As the

agency concedes, such programmatic mitigation is crucial because there will only be

"opportunities to incrementallyrcdtce or offset" emissions during later, project-level review.

Id. (emphasis added). Indeed, SANDAG admits that agencies approving later, individual

transportation projects will have great diff,rculty reducing vehicle-miles travelled, one ofthe

main factors that causes increased emission of toxic airpollutants. ARB/XRB:59 ("it is

diff,rcult to envision just precisely how VMT reduction requirements could realistically be

imposed on individual projects in the RTP/SCS"); AR:305:20479 (reducing vehicle-miles

traveled mitigates TACs).

Despite these admissions, SANDAG raises a host of excuses as to why it is unable to

adopt meaningful mitigation at this time. None has merit.

There is No Evidence that the EIR's Air Quality Mitigation Measures
Will Be Effective or that SANDAG'Was Unable to Adopt Performance
Standards For Them.

The EIR contains only four measures to mitigate the Plan's huge air quality impacts.

ARSa:2269-73. Of these, the sole measure addressing reduced driving consists of a list of

possible actions that other agencies might consider in the future. AR:8a:2269-70 (measure

AQ-AI). SANDAG's other mitigation-for reducing construction-related emissions and

localized toxic air emissions-is similarly limited. AF.Ba:2271-72 (AQ-B) listing "options"

for reducing NOx emissions) ,2210-71(AQ-42: listing possible measures that other agencies

may take in the future), ZZIZ,-IZ (AQ-C: same).Citi ng Neighbors for Smart Rail v.

l5

C.
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Exposítíon Metro Líne (2013) 57 Cal.4th 439, SANDAG claims that this approach to

mitigation-deferring to other agencies' future actions- is adequate. ARBDRB :31-32,84.6

SANDAG is wrong.

InNeighbors, a regional transportation agency adopted mitigation to address parking

impacts caused by the expansion oftransit facilities. 57 Cal.4that465. While the agency did

not have jurisdiction to institute restrictions on street parking, it nonetheless adopted

mitigation under which it was "required to monitor parking in the potentially affected

neighborhoods, to pay for a residential permit parking program where station spillover has

resulted in a street parking shortage, and to assist in developing other measures where a

residential permit program is inappropriate." Id. (emphasis in original). The court rejected

petitioner's claim that this measure was insufficiently enforceable because it relied on the

cooperation of other agencies. Since the mitigation would benefit those jurisdictions and be

paid for by the transportation agency, there was no reason to believe the jurisdictions would

not cooperate. Id. at 466.

In contrast, SANDAG does not offer to help other agencies select effective mitigation

from among its recommended measures, or pay any part of such mitigation. Nor would

SANDAG even monitor later project approvals and mitigation implementation. Thus, unlike

Neíghbors, there is no evidence that other agencies will ever caffy out SANDAG's vague

measures

u SANDAG also claims that Petitioners' opening brief ignored the fact that the EIR's
mitigation measures were designed to be implemented by other agencies in the future.
ARB/XRB:84. This is inaccurate. See CNFF RB/XAOB 120-21.
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Even if there were evidence other agencies might caffy out SANDAG's mitigation

measures during future project-level review, this does not absolve SANDAG of its duty to

adopt performance standards to ensure they are implemented effectively. ARB/XRB:84.

Notably, SANDAG adopted performance standards for mitigation addressing other Plan

impacts, even though other agencies will carry out that future mitigation. For example, the

EIR establishes minimum mitigation ratios to ensure there will be "no net loss ofwetlands."

AR:8a:2014. For impacts to sensitive natural communities, the EIR states that other agencies

can and should ensure that future, project-level restoration "be maintained and monitored for

a minimum of 5 years" to "result in the establishment of self-sustaining sensitive vegetation

communities." AR:8a:2013. Likewise, "[a]11 construction activities shall be monitored by

qualified biologists" to ensure that they occur within the project footprint and do not spill

over into sensitive natural areas. AR:8a:2015.

If SANDAG can adopt performance standards for measures that other agencies will

take to protect flora and fawa,the agency can do the same for measures that protect human

health. For example, as it did for wetlands mitigation, the EIR could have prescribed a "no

net increase in TAC levels" standard to implement mitigation measure MM AQ-C, which

addresses the Plan's impacts on populations living near freeways. AR:8a:2272-73. It could

have then required and paid for monitoring in select locations to ensure compliance withthis

standard. Likewise, it could have adopted a standard to reduce a certain number of freeway

segments with "high" TAC risks.

SANDAG concedes that a performance standard reducing a certain percentage of

roadway segments with high TAC levels is a "worthy" goal. ARB/XRB:86. However, the
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agency refused to consider such mitigation because "it would be foolish to attempt to adopt a

f,rxed regional standard without detailed study of what would be required, whether desired

goals could feasibly be achieved, and consideration of the consequences . . . ." Id. But this

reasoning misapprehends CEQA. A "detailed study ofwhat would be required" to mitigate

the Project's significant air quality impacts, is exactly what CEQA demands in an EIR.

Guidelines $ 15l26.a@) ("An EIR shall describe feasible measures which could minimize

significant adverse impacts. . . ."). SANDAG's own lack of effort-its outright refusal to

address the topic-does not render mitigation measures infeasible.

Last, SANDAG cannot justiff the EIR's failure to describe the effectiveness of its

vague, deferred mitigation measures. Remarkably, SANDAG never cites or attempts to

distinguish CBE, which is precisely on point. See CNFF RB/XAOB:|2I. In that case, the

court rejected an agency's attempt to defer mitigation because it had provided no evidence

that the mitigation would be carried out effectively. 184 Cal.App.4th at96. Likewise here,

SANDAG violated CEQA by not analyzingthe efficacy of its deferred mitigation.

2. SANDAG Cannot Justify Its Failure to Adopt Other Measures to Reduce
Vehicle-Miles Traveled Across the Region.

SANDAG presents various excuses why it need not adopt other, specific mitigation

measures that would reduce vehicle-miles traveled-and thus air pollution-from the

Project.T First SANDAG attempts to portray itself as a powerless, paper-shuffling agency

'1 -' .For convenience, both Petitioners and SANDAG briefed these other measures as part of
their climate change arguments. ARB/XRB:43-60; CNFF RB/XAOB:81-96. However, all
parties agree that the measures also pertain to air quality impacts. See, e.g., ARB/XRB:83-
84; CNFF RB/XAOB : I 22; AR:8 a:2269-7 0.
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with virtually no ability to address the significant air quality impacts of its Project.

ARB/XRB:85-86. In reality, SANDAG: (1) is responsible for planning and prioritizing

transportation projects throughout the region (AR:11:4465; 190b:13656); (2) allocates

millions of dollars annually in discretionary funds for these projects (AR:190a:13237-38,

13247 (Table 5.2)); (3) participates in the development, management, and operation ofmany

transportation projects, and even owns roadways (e.g., State Route 125) (AR:190a13615-25;

l90b:13901; 320.28699 (SANDAG has joint responsibility with CalTrans for highway

projects)); and (4) is responsible for coordinating land use with transportation to ensure

statewide emission reductions (AR:1 I:4465;18:4585). SANDAG is certainly empoweredto

mitigate the impacts of the Plan, and the agency's many promises to formulate adequate

mitigation in the future confirm that authority. See, e.g., AR:6:223.

SANDAG next asserts that it need not adopt mitigation addressing air pollution

because population growth-not the Project-will cause the increased emissions.

ARB/XRB:32. The agency never made this argument in the trial court, and it is wholly

meritless. By 2050, the EIR projects that regional population will increase by 36 percent

(AR:8a:28 43),yetvehicle-miles traveled will increase by more than 5l percent. AR:8a:2802;

8b:4436. Similarly, the EIR discloses that,per capita,people in 2050 will drive more miles

daily than they do today. AR:4435 (Tables 2, 3).Thus, population growth alone does not

cause the increased driving and TAC emissions. Rather, it is SANDAG's Plan that allows

and encourages increased driving, and CEQA requires SANDAG to mitigate these impacts

of its Plan.
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In addition to offering these generic excuses for its failure to adopt additional,

effective mitigation, SANDAG rejects Petitioners' specif,rc mitigation suggestions. As

discussed below, SANDAG's excuses are untenable.

(a) Transit-OrientedDevelopmentPolicy.

SANDAG complains that atransit-oriented developmentpolicy cannotbe "crafted in

a day)'ARB/XRB;45; see ø/so ARB/XRB:46 (SANDAG need not consider mitigation

measures that "would take years to develop."), 85. SANDAG also specihcally rejects the

Metropolitan Transportation Commission's transit-oriented development policies as a

template because those policies "could not be mechanically applied to San Diego"

(ARB/XRB:4S) and do not represent "a useable off-the-shelf regional TOD policy"

(ARB/XRB:46)

But Petitioners never claimed that SANDAG could adopt MTC's policies wholesale;

obviously SANDAG would need to adapt them to local circumstances. That crafting the

policies might take more than"aday" is not a legitimate reason for rejecting the entire notion

of transit-oriented development. SANDAG has been developing the RTP for years. See

AR:190a:13373 (SANDAG began planning for public input on Plan in 2009); 6:223

(SANDAG did not approve Plan until October, 2011). It had plenty of time to work on this

mitigation, which has functioned well elsewhere. AR:320:28499 (research shows TOD

policies are effective)

SANDAG cites National Parks for the proposition that agencies need not consider

adopting mitigation measures that will take years to develop and delay project approval

ARB/XRB:46. But that case did not even concern mitigation. National Parks and
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Conservation Assn. v. County of Ríversíde (1999) 7l Cal.App.4th 1341, 1364 (where

agency's conclusions regarding project impacts are akeady supported by substantial

evidence, it need not conduct years of additional analysis to further bolster its conclusions).

In a recent case that ls analogous, the Court of Appeal explained: "[w]e emphasize once

again that the time to analyze the impacts of the Project and to formulate mitigation

measures to minimize or avoid those impacts was during the ElRprocess, before the Project

was brought to the flead agency] for f,rnal approval." CBE, 184 Cal.App.4th at 95 (emphasis

in original). If an agency waits until the last minute to develop mitigation measures, "[t]he

solution [i]s notto deferthe specification and adoption ofmitigation measures until . . . after

Project approval; but, rather, to defer approval of the Project until proposed mitigation

measures [are] fully developed." Id.

Besides, even if SANDAG had been unable to adopt a transit-oriented development

policy before Project approval, it could have committed to doing so within a time certain,

and adopted performance standards to ensure the measure's implementation. San Joaquin

Raptor,l49 Cal.App.4th at 670. SANDAG made no such commitment.

The agency also notes that it would need to work collaboratively with local

governments to develop such a policy, but this is no excuse for failing to adopt the

mitigation. See Neíghbors, 57 Cal. th at 465-66 (upholding mitigation that required lead

agency to work collaboratively with other agencies). Indeed, the purpose of SB 375 was to

promote agencies' coordination of regional transportation, housing and land use plans.

AR:8a:2071. Equally unconvincing is SANDAG's suggestion that it was "more appropriate"
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to develop such a policy later, in the context of the agency's future Regional Comprehensive

Plan. ARB/XRB:46. Such unsubstantiated opinion is entitled to no deference. $ 21080(e)(2).

SANDAG next asserts that speciffing certain housing densities near transit stations

could defeat basic Project objectives, and cites San Diego Cítizenry for the proposition that

an agency need not evaluate mitigation that is inconsistent with project objectives.

ARB/XRB:85. This argument misses the mark. In San Diego Citízenry v. County of San

Díego, the agency adopted l1 specific mitigation measures and rejected others that were

overtly and directly at odds with the project's core objectives. (2013)219 Cal.App.4thl,16.

Here, SANDAG never attempted to develop any viable standard for housing densities, and

the recoró indicates that such a measure would support one of the Plan's "fundamental

objectives," to "fosterf] efficient concentrated land development patterns." AR:12.

SANDAG's conclusion that no such standards would be useful is therefore wholly

unfounded . County of San Diego v. Grossmont-Cuyamaca Com. College Dist. (2006) l4l

Cal.App.4th 86, 108 (agency may not reject mitigation as infeasible without substantial

evidence).

Last, SANDAG protests that Petitioners failed to prove that a transit-oriented

developmentpolicy would reduce emissions. ARBDRB:.47 .The argument is specious. First,

SANDAG, not the public, must evaluate the measure's effectiveness. Los Angeles Unffied

School Dist. v. City of Los Angeles (1997) 58 Cal.App.4th 1019, I030-3 L Second, SANDAG

itself intends to adopt such a policy in the future to incentivize sustainable development.

AR:6:223. A primary purpose of sustainable development, of course, is to reduce both

driving and emissions. AR:8a:2764. Thus, SANDAG concedes that a transit-oriented
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development policy could be effective. ARB/XRB:47. SANDAG simply refused to adopt

(b) Regional Parking Management.

SANDAG also had no valid reason to reject regional parking management, a measure

that has successfully reduced emissions in other jurisdictions. SANDAG claims there is no

evidence that parking management measures would be effective (ARB/XRB:50-51), but the

SANDAG Board has specif,rcally directed staffto develop parking management measures in

the future as part of the Regional Comprehensive Plan. AR:8b:3801. Once again, SANDAG

knew that these measures are effective and feasible, but simply refused to develop them

during the RTP/SCS process.s

SANDAG also claims that it properly rejected parking management because such

measures could harm low-income residents. ARB/XRB:51. However, as Petitioners argued

(CNFF RB/XAOB:87-88), no evidence supports this excuse. SANDAG now asserts

supporting evidence is unnecessary because the point is self-evident. ARBD(RB :5 I . But this

approach violates CEQA. Save the Plastíc Bag Coalítion v. City and County of San

Francisco (December 10,2013) 2013 WL 6909479 at *9 & fn.6 (substantial evidence, not

"common sense," must support arguments). Moreover, SANDAG ignores key parking

management strategies, such as programs rewarding commuters for carpooling or taking

t SANDAG is wrong that Petitioners simply disagree with SANDAG's conclusion that
parking measures are ineffective. ARB/XRB:49. SANDAG itselfhas repeatedlyrecognized
that parking management is a cost-effective method for reducing car travel. See, e.g.,
AR: 103 :7778; 190: 14400-01 ; AR:320:28483.
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transit, that would cause no cost increases for people who continue to need parking. See, e.g.,

AR: 8b :4 1 7 3 -7 5, 4214-1 5 ; I 03 :7 7 7 8; 2t6:17 65 l-52; 296:19682; 320:28527 .

SANDAG also claims it was justif,red in rejecting parking management because

Petitioners did not submit a fully developed parking management plan that was "tailored to

specific conditions in the San Diego region." ARB/XRB:50. Yet, SANDAG can cite no case

requiring such specificity. Cf LA Untfied,58 Cal.App.4th at 1029-30 (EIR invalidated for

failure to examine general suggestion of utilizing "air conditioning and filtering" as means of

mitigating airpollution). Indeed, CEQA obligates the agency, notthepublic, to develop such

mitigation. Id.; Guidelines ç 15126.4(aX1); Mountaín Líon Found. 16 Cal. th at 134 ("the

public agency bears the burden" of meaningfully considering mitigation).

Last, SANDAG asserts that it could not unilaterally impose parking measures atthe

local level. ARFì/XRB:50-5 1. Of course not. But the fact that SANDAG must cooperate with

local jurisdictions in implementing such measures does not absolve SANDAG from doing its

part to develop and support them. Neighbors for Smart RaíL, 57 Cal. th at 465-66 (agency

required to pay for and cooperate in developing mitigation that other agencies would

ultimately carry out). Because SANDAG presents no legitimate rationale for rejecting

parking management, it violated CEQA

(c) Reprioritization of Transit Projects.

Another mitigation measure suggested by Petitioners and others to reduce driving, and

thus air pollution, would require the RTP/SCS to prioitizetransit over highway construction.

SANDAG responds that: (1) it examined such measures as alternatives to the Project; (2)

Petitioners never specified ways to prioritize transit in a manner that would reduce the
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Project's significant impacts; and (3) fiscal constraints limit its abilþ to carry out its planned

mix of freeway and transit projects. ARB/XRB:51-54. These arguments, which repeat

SANDAG's defense of the EIR's deficient alternatives analysis, are not legally or factually

tenable. See infra (Part IIf.

(d) Climate Action Plans.

As SANDAG recognizes, plans to reduce greenhouse gas emissions, including

Climate Action Plans, will also reduce emissions of other air pollutants. AR:8a:2269. Thus,

mitigation measure AQ-41 states that local agencies, "should, when appropriate" incorporate

such plans. Id. As Petitioners explained, such a voluntary measure, which includes no

performance standards or mechanisms for implementation, fails CEQA's requirements

CNFF RB/XAOB:55-57 . Petitioners therefore recommended specif,rc approaches to help

effectuate this mitigation, including that SANDAG prepare a model Climate Action Plan for

local agencies and fund the adoption of such plans. Id. at 9I-94. SANDAG's excuses for

failing to do so are unavailing.

First, SANDAG continues to claim Petitioners did not properly exhaust this issue.

ARB/XRB:55 fn.4. The agency splits hairs, seeing an important difference between

Petitioners' initially asking SANDAG to "identiff" funding for Climate Action Plans and

later asking SANDAG to actually fund them. Id..This distinction is absurd. In commenting

on the Project's DEIR, Petitioners gave SANDAG suggestions for ways it should mitigate

the significant impacts of its Plan; they were not requesting abstract information about

theoretical funding sources. AR:296:19687. When SANDAG never responded to these

comments, Petitioners reiterated the suggested mitigation in comments on the FEIR.
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AR:320:27733. Both comments were timely, and SANDAG ignored both of them.

SANDAG cannot wordsmith its way around its failure to respond, or pretend that it did not

understand the initial comments. Furthermore, SANDAG appears to recognizeÍhatit waived

its exhaustion argument by failing to raise it in the trial court, as it is silent on this issue. ,See

CNFF RB/XAOB:94.

Second, SANDAG contends that the EIR need only "recommendf] the adoption of

CAPS by local agencies," not propose "every conceivable inducement" for their adoption.

ARB/XRB:57. But SANDAG provided no inducement for local agencies to adopt these

plans; it simply announced a general recommendation. Cf, Neighbors þr Smart Rail, 57

Cal.4th at 465-66 (upholding mitigation to be carried out by another agency where

transportation agency agreed to fund and participate in the development and implementation

of the mitigation).

SANDAG recognizes that "CAPS are one planning tool for addressing" emissions,

but argues that it can ignore them because SANDAG employs other tools in its toolkit.

ARB/XRB:56-57. Yet, SANDAG also concedes that its Plan will result in unmitigated

significant air quality impacts. AF.8a:2274-76. Under such circumstances, CEQA requires

the agency to investigate all reasonable proposals to mitigate the impacts, and to adopt any

such measures that are feasibl e. See Guidelines $ 1 5 126.a@)QXa); $ 21002; LA Unified, 58

Cal.App.4th at 1029-31; Cf. San Díego Citízenry, 219 Cal.App.4rh at 15-16 (further

mitigation was infeasible because it directly conflicted with project's core objectives).

Finally, SANDAG objects that it would have to "rob[] Peter to pay Paul" to fund

Climate Action Plans because its smart-growth budget is already committed. ARB/XRB:56.

26



But this argument ignores SANDAG's power over other TransNet funds that could be used

for Climate Action Plans. See CNFF RB/XAOB:73-75.Indeed, SANDAG admits elsewhere

that all of its Project funding can be used for mitigation. ARB/XRB:86. Thus, no reason

exists why SANDAG could not earmark a portion of these funds for funding Climate Action

Plans as mitigation.

(e) Funding Conditioned on Reduced Vehicle-Miles Traveled.

SANDAG now abandons most of its prior excuses for rejecting a mitigation measure

that would condition future transportation funding on reductions in vehicle-miles traveled. It

no longer argues that such mitigation would be legally infeasible or that reducing driving

might not actually reduce airpollution. See SANDAG Opening Brief:39, 46-47,49. Instead,

SANDAG acknowledges that this type of mitigation could be effective depending on the

mechanism used and the circumstances. ARB/XRB:58. However, SANDAG again

complains that it would take effort to f,rgure out the details of an appropriate program-and it

blames Petitioners for not doing this work. ARB/XRB:58-60. As discussedpreviously, these

excuses are unavailing.

SANDAG half-heartedly claims that it cannot condition funds for projects in the

RTP/SCS on mitigation (ARB/XRB:59), while elsewhere admiuing that "fflunding

allocations in the RTP/SCS are intended to cover project-level mitigation." ARB/XRB:86.

SANDAG offers no reason why it cannot condition some Project funds on mitigation setting

standards for reducing vehicle-miles traveled. As Petitioners have explained, TransNet

allows such flexibility.,See CNFF RB/XAOB :73-7 5.
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SANDAG then remarks that, "as a maffer of physics," local projects cannot reduce

vehicle-miles traveled because road segments cannot be shortened. ARB/XRB:59

Obviously, SANDAG cannot shorten the distance between any two points. But, as described

throughout this brief, SANDAG has available many other ways to directly and indirectly

reduce vehicle-miles traveled, and the agency was required to adopt feasible measures that

would accomplish this task.

Finally, SANDAG claims that it cannot fashion a "blanket rule . . . that VMT

reductions must be achieved by every transportation project" regardless of legal, policy or

feasibility constraints. ARB/XRB:59. This all-or-nothing approach does not pass muster

under CEQA. SANDAG has never attempted to f,rnd a reasonable middle ground, and it

offers no reason why it could not develop a tailored policy, addressing each ofthese factors,

that would apply only in appropriate circumstances. For example, it could condition funding

for local projects on local jurisdictions' adopting certain parking or demand management

measures that reduce driving. SANDAG's wholesale rejection of any strategy to lessen

vehicle-miles traveled, without evidence demonstrating that the agency made a good faith

effort to determine whether some type of strategy might be feasible, violates CEQA. Center

for Bíological Diversity v. County of San Bernardino (2010) 185 Cal.App.4th866, 876, 884-

85 (rejecting agency's determination that certain mitigation was infeasible where agency had

failed to reasonably investigate its feasibility).
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IL SANDAG'S Excuses for Failing to Conduct An Adequate Analysis of Agricultural
Impacts Are Meritless.

A. Petitioners Fairly Apprised SANDAG of Their Concerns and Did Not Waive
Any Issues.

Trying to escape the analytic failures of its EIR, SANDAG claims that Petitioners

failed to exhaust administrative remedies. First, SANDAG mischaracterizes the legal

parameters of CEQA's exhaustion requirement. ARB/XRB:91-92. Apafi' s comment letters

need "not identifff] the precise legal inadequacy upon which" the party's legal claims are

based. Save Our Resídential Env'tv. City ofW. Hollywood(1992) 9 Cal.App.4th1745,1750.

Rather, the party need raise only the basic "substance" of the relevant issue in order to "fairly

apprise[]" the agency of its concern. Id. (comment that project "would be deleterious to the

surrounding communify" fairly apprised agency of claim that EIR's alternatives analysis was

inadequate); see also East Peninsula Ed. Council, Inc. v. Palos Verdes Península rJnified

School Drsr. (1989) 2I0 Cal.App.3d 155, 176 (comments on EIR's inadequate analysis of

traffic, safety and long-term impacts sufficiently raised cumulative impacts issues); ZZ

Placer Citizens for an Agric. & Rural Eny't v. County of Placer (2006) 144 Cal.App.4th 890,

898 (exhaustion does not require great specificity).

None of SANDAG's authority is to the contrary. In Sierra Club v. Cíty of Orange

(2008) 163 Cal.App.4th 523, 535-37,the petitioner made only "isolated and unelaborated

comment[s]" regarding air quality issues, which did not "fairly raisfe petitioner's]

piecemealing argument." In two of SANDAG's other cases, it was undisputed that neither

the petitioner nor any other party had submitted comments remotely related to the claim

being litigated. Porterville CÌtizensfor Resp. Hillside Dev. v. City of Porterville (2007) I57
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Cal.App.4th 885, 910; San Franciscans Upholdíng the Downtown Plan v. City & County of

S an Fr anc is c o (2002) 102 C al.App.4 th 6 5 6, 6 8 6- I 7 .

SANDAG's reliance onNorth Coast Rivers Alliance v. Marín Municipal Water Dist.

Bd. of Dírectors (2013) 216 Cal.App.4th 614,646 is particularly curious. The page cited by

SANDAG includes the court's decision to assume that the petitioner had adequately

exhausted on its claim and to reach the merits of the claim. ARB/XRB :92 (citing id. at 646).

And SANDAG ignores the court's additional ruling that the petitioner had exhausted on

other claims, even though it had not raised the exact issues being litigated. North Coast

Rivers,216 Cal.App.4th at 628-30 (comments that agency should have adopted more and

better mitigation adequately exhausted issue that mitigation was improperly defened)

Second, SANDAG errs in claiming that Petitioners' comments on agricultural impacts

consisted of "fg]eneral complaints" that failed to alert SANDAG to Petitioners' precise

concerns. ARB/XRB:92.In fact, the comment letter by Petitioners CNFF, Sierra Club, and

CBD plainly stated that "the FEIR's failure to accurately account for impacts to agricultural

land renders it inadequate ...." AR:320:27725. Citing specific examples, the letter pointed

out that SANDAG's discussion differed fundamentally from the complete analysis

performed by San Diego County for its General Plan EIR. Id.The County's General Plan

EIR, in turn, describes Petitioners' exact concerns: (l) that rezoning agricultural land for

residential uses has historically causedthe loss of significant farmland (AR:305:20437),and

(2) that analyzing impacts on small farms in San Diego County is crucial because they

comprise a lar ge percentage of agricultural operations (AR: 3 05 : 2 0422)
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In fact, SANDAG admits that Petitioners submitted comments that both criticizedthe

EIR's analysis of agricultural impacts and specifically urged the agency to adopt the

approach used by the County in its General Plan EIR. ARB/XRB:9I. Petitioners' comments

were not the type of "bland and general referencef] to environmental matters" that the court

found insufficient to exhaust administrative remediesin Síerca Club, 163 Cal.App.4th af 536.

Moreover, SANDAG's response to Petitioners' comment letter demonstrates that the

agency understood Petitioners' criticisms. In that response SANDAG defends its approach

and contrasts it with the approach in the General Plan EIR. See AR: 14:451 5 - I 6. Petitioners '

letter thus fairly apprised SANDAG of its concerns

Likewise, Petitioners did not fail to timely apprise the trial court of their argument

regarding the EIR's faulty analysis of conversion ofrural residential lands. While SANDAG

claims that Petitioners raised this issue for the f,rrst time in their reply brief (ARB/XRB:95-

96), Petitioners' opening brief specifically argued that SANDAG's EIR was def,rcient for

failing to use the same analytic approach employed by the County in its General Plan EIR.

JA:47:415. As mentioned above-and as SANDAG noted in its opposition brief below

(JA:51:489-90)-one of the main differences between the County's and SANDAG's

analyses involved their respective treatments ofthe impacts of rural residential conversion.

Thus, Petitioners' opening brief adequately raised the issue of rural residential conversion,

and SANDAG understood and replied to this issue. Petitioners addressed this argument more
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comprehensively in their reply brief only in response to SANDAG's detailed discussion of

the issue in its opposition brief.e

B. SANDAG Cites No Evidence to Support Its Conclusion that Converting
Agricultural Land to Residential Use rilill Not Impact Any Farmland.

SANDAG acknowledges that it reached a drastically different conclusion from the

County regarding the extent to which regional growth-reflected in the rezoning of

agricultural lands for residential use-will impact farmlands. ARB/XRB:93. It claims,

however, that "the existence of conflicting opinions . . . is not grounds for invalidating an

EIR." Id. Blt the problem here is not "conflicting opinions"; it is the basis upon which

SANDAG reached its conclusions. As explained below, SANDAG offers no convincing

justification for its approach.

1. SANDAG Relies on Unsupported Assumptions Rather than Evidence.

To support its conclusion that rezoning agricultural land for residential use will not

cause the loss of a single acre of farmland (AR:8a:2188, 2194), SANDAG offers the

following reasoning: not every square foot of agricultural parcels is devoted to crop

production; thus, even if new residential zoning allows land to be subdivided, new owners

may build homes on hillsides or other areas where they would not impact crops.

ARB/XRB:98.

SANDAG's argument is meritless. Undisputed record evidence demonstrates that

rezoning and subdividing agricultural land results, on average, in the loss ofsoze amount of

'In uny event, courts have long held that the general rule barring parties from raising
new issues in a reply brief is inapplicable when, as here, the issue is raised in response to
brief,rng from the other side. Fratessa y. Roffy ( 1919) 40 Cal.App. 179, 1 88.
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farmland. AR:305:20437. Not all new homes are built on rocky hillsides or other non-

cropland areas-and even the homes that are will have driveways, septic fields and other

improvements that will convert a percentage of the lot to non-agricultural uses. 1d.

Petitioners' argument that rezoning agricultural land will cause farmland loss is not

based on false assumptions, as SANDAG implies. ARB/)RB:97. Rather, SanDiego County

itself-the primary land use authority involved-so concluded after undertaking a

comprehensive, historic survey of loss of agricultural land:

any subdivision of land resulting in the development of housing would create
some agricultural acreage loss from development activities such as grading
activities and the installation of residences, driveways, utilities, leach fields
and accessory units . . . fH]istorically, the subdivision of lands over existing
agricultural resources averaged a total of 1.5 acres of agricultural resources
being permanently converted to a non-agricultural land use per lot.

AR:305:20437 . SANDAG includedthe County's analysis in the administrative record forthe

RTP/SCS and has repeatedly acknowledged that local jurisdictions like the County retain

primary land use authority. See, e.g., AR:8a:2206; JA:51:468. Nevertheless, the EIR never

bothers to explain why the County's analysis is incorrect or to include any similar study to

support its contrary conclusion: that the rezoning of tens ofthousands of acres of agricultural

land for residential uses will not cause any loss in farmland.

Now, trying to justiff its analytic failure, SANDAG complains that it would "be no

easy task" to predict the amount of farmland lost due to rezoning (ARB/XRB:99), and that

the "assessment of agricultural impacts is not an exact science" (ARB/XRB:94). But, as

explained above, SANDAG easily could have followed the County's approach. To estimate

farmland loss, SANDAG could have calculated how many lots would be allowed under new
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residential zoningdesignations and then multiplied that number by 1.S-the historic average

amount of farmland acreage lost to development per Iot. See AR:305:20437 (County

conducting this analysis in General Plan EIR). Even if this approach does not constitute an

"exact science," it uses reasonable assumptions based on fact, as required by CEQA. $

21082.2(c). In contrast, no evidence supports SANDAG's assumption that rezoning

agricultural land will impact no farmland whatsoever.

Nor does the programmatic nature of the EIR excuse SANDAG's lack of analysis.

ARB/XRB:99. Program EIRs are not exempt from the requirement that agencies must

analyze a project's impacts with reasonable detail when the agency "has 'suff,rcient reliable

data to permit preparation of a meaningful and accurate report on the impact' of the factor in

question." LA Unified 58 Cal.App. that1028 (citation omitted). Here, SANDAG has both

sufficiently reliable data and a method for analyzing that data. It offers no viable excuse for

failing to use that information.

In a f,rnal fallback argument, SANDAG againblames Petitioners, asserting that they

failed to fully set forth the evidence supporting the EIR's conclusion that rezoning

agricultural land will not impact farmland. ARB/XRB:89-90. The record rebuts this excuse.

Petitioners specifically described how the only "evidence" supporting the EIR's conclusion

consisted of: (1) achartthat did not explain how rezoning wouldprotect farmland, and (2) an

unsupported assertion that rural residential land allows and often encourages agricultural use.

CNFF RB/XAOB:128 (citing AR:336:29418-19; l90a:13139). This material-only bare

conclusions without facts-does not constitute "substantial evidence" on which SANDAG

may rely. $ 21080(e)(l) ("substantial evidence includes fact, a reasonable assumption
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predicated upon fact, or expert opinion supported by fact"). In any event, even if rural

residential zoning allows continued agricultural use, uncontroverted record evidence

indicates thatrczoning will cause a portion of most lots to be lost to agriculture, resulting in a

cumulatively great loss of farmland across the region. AR:305:20437.

SANDAG never responds to Petitioners' argument on this point, much less points to

any new evidence to support the EIR's conclusion. SANDAG failed to cite that evidence

because it does not exist.

2. The EIR's Faulty Analysis Constitutes Prejudicial Error.

Next, SANDAG again falls back on procedural defenses, arguing that its flawed

analysis does not constitute prejudicial error. This argument is also without merit. The

agency recognizes that "[a]n error might reasonably be deemed prejudicial if it leads to

neglect or substantial understatement of impacts caused by a project . . .." ARB/XRB:100.

Here, by assuming that rural residential zoning will cause no loss of agricultúral land,

SANDAG's ElRunderstatedthe Project's impacts to farmlandby tens ofthousands ofacres.

Compare AR:8a:2198 (SANDAG assuming that rezoning 73,253 acres of farmland to rural

residential use will result in no loss of farmland)withAR:3O5:20436-37 (County calculating

that rezoning 183,103 acres of agricultural land to rural residential uses may result in the loss

of 50,461 acres of farmland).to Under the definition cited by SANDAG, the EIR

"substantial[y] understate[s]" the project's impacts, and thus is prejudicial.

l0If the same percentage of farmland is lost due to SANDAG's Plan as the County calculates
will be lost due to the General Plan, then the RTP/SCS will cause more than 20,000 acres of
agricultural land to be lost due to rural residential zoningalone. Compare AR:305:20436-37
(footnote continued on next page)
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Settled case law agrees. "A prejudicial abuse of discretion occurs if the failure to

include relevant information precludes informed decisionmaking and informed public

participation, thereby thwarting the statutory goals of the EIR proce ss." Kings County Farm

Bureau v. Cíty of Hanþrd (1990) 221 CaI.App.3d 692,712 (prejudicial error where EIR

omitted information necessary for the agency to understand the project's impacts in relation

to a proposed alternative. Id. at 734). See also Ojai 176 Cal. App. 3d at 43 I (An "analysis

which understates information concerning the severity and significance of fparticular]

impacts impedes meaningful public discussion and skews the decisionmaker's perspective

concerning the environmental consequences of the project, the necessity for mitigation

measures, and the appropriateness of project approval.").

As in Kings County, SANDAG's EIR omitted information necessary to understand

the Plan's full impacts. Specifically, by omitting any analysis of how rezoning land for rural

residential uses may cause the loss of farmland, the EIR grossly understated the Project's

impacts on farmland. This is not the type of "[i]nsubstantial or merely technical omission[]"

that courts have found to be non-prejudicial. Neighbors þr Smart Rail,57 Cal.4th at 463,

447 , fn.2 (no prejudice where EIR used an improper baseline but proper analysis would not

have revealed substantially different or worse impacts) (plurality opinion of Werdegar, J.);

SaveCuyamaValleyv. CountyofSantaBarbara(2013)2l3Cal.App.4th1059, 1073-74(no

(footnote continued from previous page)
(County's calculations: 50,461 acres of impacted farmland represents 27.5 percent of the
183,076 acres of total rural residential land rezoned (50,461 + 183,103 : .275)) wíth
AR:8a:2I98 (27.5 percent of 73,253 acres of rural residential land equals 20,144 acres of
farmland lost (7 3,253 x .27 5 : 20,144)).
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prejudice where EIR included all pertinent data about, and mitigation for, project's water

quality impacts but mislabeled signihcance of impact). Here, SANDAG foundthat noimpact

would occur, when all the evidence in the record leads to the conclusion of a huge impact.

SANDAG also claims lack of prejudice by arguing that impacts from future

development on agricultural lands "are not impacts of the RTP/SCS at all." ARB/XRB: 101 .

Rather, because rezoning decisions will be made by local jurisdictions, SANDAG argues that

it has no responsibility to analyze the impacts of such rezoning. The argument is specious.

SANDAG's Project consists of both: (1) an RTP, which outlines future transportation

projects in the region, and (2) an SCS, which outlines future regional land use patterns.

CEQA requires SANDAG to assume that its entíre Project-including the SCS's projected

land use development pattern-will be carried out, and to analyze the full impacts of that

entire Project. Staníslaus Natural Herítage v. County of Staníslaus (1996) 48 Cal.App.4th

182,206 ("EIR must address the project and assumef] the project will be built"); Guidelines

$ 15003(h) ("The lead agency must consider the whole of an action . . . when determining

whether it will have a signif,rcant environmental effect."). Furtherrnore, state law expressly

requíres metropolitan planning organizations, like SANDAG, to thoroughly analyze the

impacts that SCSs will have on agricultural land. Gov. Code g 650s0(b)(2)(B)(v).

Tellingly, when it drafted its EIR, SANDAG did not take this position. Though its

analysis was def,rcient in many respects, its EIR at least recognized that the SCS's regional

development pattern would impact agriculture, air quality, wildlife, and other resources. See,

e.g., AR:8a:2192-93 (analyzingimpacts of both "Regional Growth/Land Use Change" and

"Transportation Network Improvements" to agricultural resources), 2233-35 (same for air
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quality impacts), 2334-36 (same for biological resources). Its present position arrived much

later, during this litigation. However, "courts condemn attempts at after-the-fact

rationalizations" such as this one, and SANDAG's post-hoc litigation position is entitled to

no weight. San Lorenzo Valley Com. Advocates For Responsíble Educationv. San Lorenzo

Valley Unífied School Dist. (2006) 139 Cal.App.4th 1356, 1385.

SANDAG Has No Convincing Argument that It Actually Analyzed the Plan's
Impacts on the Region's Many Small Farms.

Approximately two-thirds of the County's 6,687 farms are less than l0 acres.

AR:8a:2175;305:20422. SANDAG admits that it did not analyze impacts to these farms

under threshold AG-l, for that threshold considered impacts only to FMMP-mapped farms

10 acres or larger. ARB/XRB:103. However, the agency argues that it analyzed impacts to

small farms under threshold AG-2, which assessed impacts to lands "in current agricultural

use." Id. The record does not support this claim.

The EIR states that 1I8,741.5 acres of land in the region are "in current agricultural

use." AR:8a:2194. However, the document shows neither the location of this farmland nor

the size of the farms. AR:8a:2177; see a/so CNFF RB/XAOB:I3O (noting EIR's lack of

information on these topics); ARB/XRB: 104-05 (declining to respond to this issue or point

to more information). The information is critical. Without it, the public cannot tell whether

the farmland considered in threshold AG-2 overlaps with FMMP-mapped land, and therefore

was already accounted for under threshold AG-1. AR:8a:2176.

SANDAG attempts to show that the two types of land do not entirely overlap by

citing a short statement in the EIR that the Project will impact more land "currently in

C
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agricultural use" than FMMP land. ARB/XRB:l05. But this statement does not solve

SANDAG's problem. The EIR's analysis of land under threshold AG-l unquestionably did

not analyze impacts on all FMMP land; rather, it ignored impacts on a vast area-153, 186

acres of "farmland of local importance." AR:8a:2176 (idenfiffing fourtypes ofFMMP land),

2188-89 (threshold AG- l ignores impacts to farmland of local importance). Thus, in stating

that the Project will impact more land "currently in agricultural use" than FMMP land, the

EIR may well be referring to impacts on those "farmlands of local importance" that the EIR

did not consider under threshold AG-I. If so, threshold AG-2 does not analyze impacts to

small farms.ll

SANDAG's responses to comments from Petitioners CNFF, Sierra Club and CBD

also indicate that SANDAG analyzed impacts only to FMMP lands. In response to

Petitioners' criticisms ofthe EIR's analysis, SANDAG noted that San Diego County used a

broader definition of farmland when analyzingimpacts in the EIR for its General Plan, and

that this "resulted in the County identiffing signihcantly more agricultural lands within the

County than the FMMP designated lands analyzed withín the 2050 RTP/SCS EIR."

AR: 14:45 I 6 (emphasis added).

As the parties' briefing ofthis issue shows, the EIR cannot support a conclusion that it

actually analyzed impacts on small farms-lands that account for two-thirds of the region's

tt Of course, the EIR is also flawed if it did not analyze impacts on "farmland of local
importance." This category of farmland is the County's largest, and is "of significant
economic importance to the county." AR:8a:2176; sàe also AR:305:20433 (General Plan
EIR analyzed impacts to these lands).
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agriculture. That failure violated CEQA. ç 21082.2(a) (agency must consider all impacts of a

project)

III. SANDAG Fails to Defend the EIR's Violation of CEQA's Requirements for an
Adequate Alternatives Analysis.

SANDAG's opposition continues to take a myopic view of its planning process and

the agency's options. In SANDAG's view, the alternatives included in its EIR are limited to

"tinkering" with the 2050 RTP/SCS. ARB/XRB:53. Yet, this approach is fundamentally

inconsistent with CEQA. SANDAG was required to provide: (l) a reasonable range of

alternatives, with enough variation from the Plan to foster informed decision-making, and(2)

at least one alternative that could lessen the Project's primary signif,rcant impacts, including

climate and air quality impacts. SANDAG'S EIR failed to satisfr these requirements.

Furthermore, no substantial evidence supports the agency's claim that a transit-focused

alternative was either patently infeasible or incapable of producing environmental benef,rts

over the Plan

A. SANDAG Failed to Provide An Adequate Range of Alternatives.

1. The EIR Did Not Provide Alternatives with Enough Variation from the
Project to Promote Informed Decision-making.

SANDAG claims that "Seven is Enough" alternatives. ARB/XRB:1 10. However, no

magic number makes analtematives analysis adequate. Rather, as SANDAG recognizes, the

court must follow a "rule of reason" to determine whether, in light ofthe Project objectives,

the alternatives provide enough variation to foster informed decision-making

ARB/XRB:108-09. The emphasis, of course, is on identiffing alternatives thatwill lessen or

avoid the Project's significant impacts. Guidelines $ 15126.6(b)
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Courts must first examine the project objectives to determine whether the number and

type of alternatives are sufficientunder CEQA. Inre Bay-Delta,43 Cal.4thaf 1163-64. Here,

the 2050 RTP/SCS has six "fundamental objectives," including creating a transportation

system that is "environmentally sustainable," "safe," "convenient," "reliable," socially

equitable, and helps improve "the region's standard of living." AR:3:12-13.

Despite these broad objectives, SANDAG's Plan offers a "business as usual"

approach to transportation planning in San Diego: expanding freeway capacity and defening

major new transit investments for decades. AR:8a:2116-21; 190a:13247, 13267-69. As

Petitioners demonstrated, this approach encourages driving, produces numerous significant

environmental impacts, and hinders SANDAG from achieving many of its goals.l2 CNFF

RB/XAOB:13-15, 25-27 . CEQA's alternatives requirement provides the agency with the

opportunity to consider other options, with superior environmental outcomes. Unfortunately,

the EIR utterly failed in this task, suggesting that the 2050 RTP/SCS was the most

environmentally friendly Plan possible, and thus the only real choice. See, ê.g.,

ARB/XRB:53, 113; Kíngs County, 221 Cal.App.3d at 736-37 (CEQA's process "is not

designed to freeze the ultimate proposal in the precise mold of the initial project.").

Of the seven alternatives examined, five were provided only for "informational"

purposes and never considered for adoption. ARB/XRB : 1 07-08 ; AR: 3 :13 5, 140, 145, 147,

12 In addition to causing more driving per capita than today, thereby thwarting the Project's
first objective (AR:8b:4435), the Project also appears to produce largely the same or worse
results than the status quo for the remaining f,rve objectives. AR:8b:3751-58. The alternatives
examined in the EIR fare nobelter. Id.

4l



149. Of these, one was the "no project" altemative, which failed to comply with SB 37 5 and

federal law. AR:3:134-35. Four others (Alternatives 2b,3b, 4, and 5), including the

designated "environmentally superior alternative" (Alternative 5), involved modified land

use plans, which SANDAG claims it cannot implement. ARB/XRB:l07; AR:3:140, 145,

147 , l4g.r3 Thus, only two alternatives remained for the Board to actually consider for

adoption.

As Petitioners explained, these remainingtwo alternatives (2aand3a)vary little from

the Plan. CNFF RB/XAOB:132-33. SANDAG claims these alternatives are precisely the

type of alternatives petitioners contend should have been considered. ARB/XRB:107, 1 I 1.

However, the record shows otherwise. The so-called "Transit Emphasis" Alternative (3a)

includes more than 80 percent ofthe RTP/SCS highway projects (AR:8a:21 19-22,3154-56),

and does not build a single new transit project not already contemplated in the adopted

RTP/SCS. AR:8a:3153,3158-60. Such a highway-centric approach virtually ensures that

transit will not become a viable alternative to the automobile over the life of the Plan.

AR:296 : I 967 8-8 I ; 3 I0 :25017 .

Although the "Modified Funding Strategy" Alternative (2a) does eliminate some

highway projects in the latter decades of the Plan, it still heavily emphasizes freeway

construction, especially early on, including the widening of I-805, I-15, SR 52, SR 76, SR

94, SR l25,andtheconstructionof SR905, SR ll, and SR24l.AR:8a:3141-42. SANDAG

13 Alternatives 2b and 3b involve the same transportation plans as Alternatives 2a and 3a,
respectively, but they assume a modified land use scenario. AR:3:138, 143. Thus,
Alternatives2b and 3b are not additional "transit-oriented alternatives," as SANDAG claims.
ARB/XRB:112.
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claims Alternativ e 2a greatly augments access to transit over the RTP/SCS (ARB/XRB: I 1 I ),

but the record reveals that this alternative ultimately produces exactly the same level of

transit trips, average transit travel times, and transit accessibility as the RTP/SCS.

AR:8b:3757. SANDAG never addresses this outcome, otherthan its circularrationale thatno

alternative can produce better results than its Plan.

Thus, when the seven alternatives are examined, one sees that the EIR actually

provided the public and the Board with no meaningful options.

SANDAG cites Mount Shasta to justiff its limited range of alternatives

(ARB/XRB:ll2), but that case is inapposite. There, the project's sole purpose was to expand

an existing facility to provide on-site electricity generation. Mount Shasta Bioregíonal

Ecology Center v. County of Siskiyou (2012) 210 Cal.App.4th 184, 190, 197. This limited

objective left little room for other feasible alternatives. Id. at 797. Here, in contrast,

SANDAG does not dispute thatatransit-focused alternative would meet most, if not all, of

the Project's objectives. Indeed, SANDAG lists "fi]ncreasing the use oftransit" and making

"transportation investments that result in healtþ and sustainable communities" as specific

examples of how to meet its Project objectives. AR:3:12.

None of the Alternatives Substantially Reduces the Plan's Significant
Environmental Impacts.

Not only do the EIR's transportation network alternatives fail to meaningfully vary

from the Project, they also do not appreciably reduce the Project's signihcant environmental

impacts, including climate and air quality impacts. CEQA requires that anEIR analyze at

least one potentially feasible alternative that could reduce the project's primary significant

2.
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impacts. Habitat and Watershed Caretakers v. City of Santa Cruz (2013) 2I3 Cal.App. th

1277,1305.

Here, the first "fundamental objective" of the Project is to "[p]rovide an

environmentally sustainable transportation system and Sustainable Communities Strategy

fostering efficient concentrated land development patterns" in order to reduce greenhouse

gas emissions. AR:3:12. Despite this objective, SANDAG admits that the EIR's supposed

transit-focused alternatives "would result in the same or somewhathigher GHG emissions

than the Project in all horizon years." ARB/XRB:114. In fact, all the alternatives would

result in either the same number of, or more, signifiiant impacts as the Project in all 17

impact categories. AR: 8a: 3 3 20 -30 ; CNFF RB/XAOB : I 3 3 .

SANDAG does not dispute these facts but tries to turn them into a virtue, claiming

that the EIR's analysis merely demonstrates that transit-focused alternatives cannot actually

lessen the environmental impacts of the Plan. ARB/XRB:113-15. SANDAG believes it

should be commended, not faulted, because the 2050 RTP/SCS is the "most environmentally

sensitive option available." ARB/XRB:114. This tactic fails for two reasons.

First, as discussed, the EIR's purported "transit-focused altematives" actually leave in

place the Plan's highway-centric approach. In fact, the dismal environmental results ofthese

alternatives only prove Petitioners' point: where transit investment is either deferred or

coupled with increased roadway capacity, people have little ability and reduced incentive to

switch to transit. See, e.g., AR:296:19759 ("[T]ransit projects cannot achieve their fulI

potential without a comprehensive system that makes transit a practical alternative to driving

for a large share of regional trips."), 19678-81; 310:25206; 320:27721-24. As the
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Independent Transit Peer Review Panel found, "better transit services will not be attractive to

San Diego commuters if the region continues to invest in roadway capacity." AR:3 10:25017

(Air District comment);320:2847 6-28484. Rather, increasing roadway capacity will lead to

short-term alleviation of congestion, thereby attracting even more cars. AR:320:27721-24.

Second, the record is replete with evidence that, if properly prioritized and planned,

increasing transit will reduce vehicle-miles traveled and thereby produce significant, long-

term environmental benefits. See, e.g.,AR:8b:4370, 4383-85 ;320:27721-23,27779,27994,

27908-10, 28512, 28454-28475. For example, according to a study by the Center for

Transportation Excellence, "[e]ach year, public transportation use avoids the emission of

more than 126 million pounds of hydrocarbons, a primary cause of smog, and 156 million

pounds of nitrogen oxides, which can cause respiratory disease. For each mile traveled,

fewer pollutants are emitted by transit vehicles than by a single-passenger automobile.

(Buses emit 80% less carbon monoxide than a car;rail, almost none.)." AR:320:28686; see

a/so AR: 8b :43 83 - 8 5 ; 232:1827 3 ; 37 :5 I 44; 30 4 :197 9 5 ; 3 19 :27 104; 320 :27 884.

Importantly, SANDAG itself recognizes that increasing public transit is critical to

achieving a low carbon future. As its own Climate Action Strategy explains, "fi]ncreasing

and securing funding for public transportation planning and operation is recognized as

critical to the success of the region's efforts to reduce greenhouse gas emissions."

AR:216:17625; see also id. at 17644 ("Lowering vehicle miles traveled means providing

high-quality opportunities to make trips by alternative means to driving alone such as

walking, bicycling, ridesharing,andpublic transit . . . I');ARBDRB:58 ("reducing VMT is

one method of reducing overall GHG emissions"); AR:216 :17 649 . Furthermore, SANDAG
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lists increasing the use of transit as a specific method of achieving its Project objectives

AR:3:12.

"CEQA does not permit a lead agency to omit any discussion, analysis, or even

mention of any alternatives that feasibly might reduce the environmental impact of a project

on the unanalyzed theory that such an alternative might not prove to be environmentally

superior to the project." Habitat,2l3 Cal.App. th at 1305 (emphasis in original). Here,

abundant evidence indicates that atruly transit-focused alternative could reduce the Plan's

signihcant climate and air quality impacts, and still meet Project objectives. Accordingly,

CEQA required SANDAG to actually analyze such an option, ratherthan summarily reject it

as ineffective in reducing impacts. "Because the draft EIR and the final EIR failed to discuss

any feasible alternative . . . that could avoid or lessen the significant environmental impactfs]

of the project . . . the alternatives discussions in the draft EIR and the f,rnal EIR did not

comply with CEQA;' Id. (emphasis in original).

SANDAG counters thaf Mount Shasta and Citízens þr Open Government atthorize a

raîge of alternatives that includes only options with limited or no environmental benefits

over the proposed project. ARB/XRB:lI3-74. Not so. Both cases involved construction

projects where the environmentally superior alternative was not to build the project-a

perfectly reasonable option that revealed the relative environmental consequences of those

projects. Mount Shasta,2l} Cal.App.4thatl97-98;Citizensfor OpenGovernmentv. Cityof

Lodi (2012) 205 Cal.App.4th296,314. Here, none ofthe proposed alternatives, including the
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"no project" alternative, offer substantial environmental benef,rts over the Plan.la

AR:8a:3320-30. Such a result violates CEQA.

B. Petitioners Met Their Burden to Request that SANDAG Review Additional
Alternatives.

SANDAG once again insists it was Petitioners' burden, not its own, to: (1) precisely

map out a transit-centered alternative, including a detailed description of all project

components and the timing of implementation, and (2) calculate the exact environmental

benef,rts of such an alternative. ARB/XRB:52, 110, 116-18 (claiming FAST Plan is "not a

genuine alternative" artd 50-10 Plan is "entirely conceptual"). Once again, SANDAG is

wrong.

CEQA does not require the public to undertake the agency's task of formulating

alternatives. For example, in[4'atsonvílle,the court invalidated an EIR for a city's general

plan because it failed to examine a "reduced development" alternative that could have

lessened the signif,rcant impacts caused by the plan's growth but met most of the project

objectives.llatsonvílle Pilots Assn. v. City of Watsonville (2010) 183 Cal.App.4th 1059,

1089-90. Contrary to SANDAG's position, the court's holding did not depend on the

petitioner's providing the exact mix of development for the EIR to consider, and there was

no evidence that the petitioner ever provided such detail. Id. Rather, the Court simply held

the EIR should have evaluated"areduced development alternative that would have satisfied

la The EIR's "environmentally superior" alternative (Alternative 5) does not deserve the title;
it merely diverts impacts to surrounding areas. AR:3:148. Indeed, SANDAG's opposition
brief does not attempt to argue that this alternative presents an environmentally superior
choice to the RTP/SCS.
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the 10 [out of 12] objectives of the project that did not require the level of development

contemplated by the project." Id. at 1090. The exact mix of development under such a

reduced scenario was for the agency to determine.

Similarly, in Fríends of the Eel River v. Sonoma County l4/ater Agency, the court

found the EIR "should have, but did not, consider alternatives that would reduce fthe

project's] dependence on water diverted from" a secondary river source that could be

curtailed in the future. (2003) 108 Cal.App.4th 859, 872. Developing such alternatives would

require a detailed understanding of the complex hydrology of the relevant river systems, and

could involve a vast range of options. Still, the court rejected the agency's claim that

petitioners did not raise the issue with suff,rcient specificity in the administrative

proceedings, finding "numerous persons requested that the Agency more thoroughly review

conservation alternatives." Id., fn. 8.

More recently, the Court ofAppeal found inadequate an EIRthat failedto examine a

"limited-water" alternative-that is, an alternative that would somehow limit the water

supply to a proposed development in a manner that could reduce the project's signif,rcant

water impacts. Habitat,2l3 Cal.App.4th at 1303-05. The court did not require the petitioner

to provide exact details about the alternative, such as the precise limits on the water or how

the limitation would be achieved. Nor did the court require proof from the petitioner that the

"limited-water" alternative could definitely reduce the project's significant impacts. Rather,

the court found that it was the agency 's duty to provide this analysis. Id. at 1304.

In sum, the courts have repeatedly held that if a petitioner suggests a conceptual

alternative that could reduce aproject's significant impacts and is notpatently infeasible, the
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EIR'sfailuretoanalyzeatleastonesuchalternativeviolatesCEQA. See,e.g.,id.atl304-05.

Notably, SANDAG's brief fails to address any of these holdings. Rather, the agency cites

Mount Shasta, which is inapposite. ARB/XRB:110. The petitioner there suggested no

potentially viable option during the administrative process.tt The case is not relevant to the

situation here, where there were repeated requests to SANDAG during the administrative

process to analyze a transit-friendly or "smart growth" alternative that could substantially

reduce the Plan's significant impacts. See, e.g.,AR:8b:3851,3929;185:12560;284:19482;

285 :19 485 ; 287 :19 489 ; 29 6 :19 682; 3 I0 :25206 .

In fact, Petitioners and others far exceeded what is required of members ofthe public.

They commissioned experts to design detailed alternatives, including the 50-10 and FAST

Plan alternatives, that would achieve environmental benefits over the Plan. AR:296:19749-

68 (50-10 Transit Plan, which greatly acceleratedtransitprojects);AR:8b:393 6-4025 (FAST

Plan, which provided a complete regional network of integrated transit services).

Additionally, contrary to SANDAG's assertions (ARB/XRB:ll7-18), commenters actually

quantihed the increase in transit ridership and environmental benef,rts ofthese alternatives as

compared to the RTP/SCS. See AR:8b4014 (FAST Plan), 4372-73;29619753-55 (50-10

Plan).

tt SANDAG claims the challenger in Mount Shasta did "identify one potential alternative
that had allegedly been overlooked by the respondent during the EIR process."
ARB/XRB:21. This alternative, however, was raised for the first time in the petitioner's
reply brief in the litigation. 210 Cal.App.4th at 199. Furthermore, it was an "off-site"
alternative, which clearly did not meet the project's objectives of modifring an existing
facility. Id.By contrast here, a transit-focused alternative is consistent with the objectives of
the RTP/SCS.
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SANDAG now protests that these specif,rc alternatives are less than perfect

Regardless of whether SANDAG believed these alternatives were either too "extreme"

(ARB/XRB :ll2) or not extreme enough to lessen signif,rcant impacts (ARB/XRB: 1 16- 1 8),

the agency bore the responsibility of analyzing some transit-focused alternative that would

meet many of the project objectives and "that could avoid or lessen the significant

environmental impactfs] of the project," as the public requested. Habitat,2l3 Cal.App.4that

1305; see also Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal3d 553, 568

(The "duty of identiffing and evaluating potentially feasible project altematives lies with the

lead agency, not the public.").

SANDAG reasonably could have easily done so. The agency, not the public,

maintains a sophisticated model that can manipulate inputs to produce desired results. See

AR: 190a: 13 15 5. In preparing the EIR, staff could have used this model to determine a mix

oftransportation components that would have met many, ifnot all, the Project objectives and

lessened environmental impacts

SANDAG Cannot Support lts Claim that Any Environmentally Superior
Alternative Is Infeasible.

SANDAG appears to abandon its claim thatamore transit-focused alternative would

be legally infeasible. 
^See 

ARB/XRB:34-35. Nevertheless, it continues to argue that any such

alternative, including the 50-10 and FAST Plans, is financially infeasible, insisting that its

current funding plan constrains it and cannot be modified. ARB/XRB:||2. But, as

Petitioners have demonstrated, SANDAG has far more flexibility to alter its transportation

and funding plan than the agency admits. CNFF RB/XAOB:68-75.In particular, TransNet,

C
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which generates billions in revenues, contains built-in mechanisms for modihcations due to

changed priorities and revised RTPs. AR:8a:2995;320'28700,28703. SANDAG has used

these mechanisms to alter its expenditure plan on at least four occasions. AR: 8b :3 8 1 0- I I ;

320:27739-41,28703.

SANDAG does not dispute this flexibility, but argues generically that some funds are

allocated for specihc projects. ARB/XRB:II2. But none of SANDAG's citations

demonstrates that SANDAG could not modiff its funding priorities to support a transit-

focused alternative, or that it ever tried to do so. These types of excuses do not constitute

substantial evidence of hnancial infeasibility. CBD,185 Cal.App.4rh at 884-85 (rejecting

financial infeasibility finding where agency did not explore all available funding).

Furthermore, SANDAG's argument founders on the fact that four of the EIR's six

alternatives did involve "modified funding." AR:3:136-45. As it turned out, these

alternatives did not appreciably benef,rt the environment because they did not vary enough

from the Plan. Even if SANDAG believed the 5 0- I 0 Plan and FAST Plan were not workable,

the EIR certainly could have evaluated some other truly transit-focused alternative, thereby

giving the Board a reasoned choice. Instead, SANDAG dismissed all such alternatives as

infeasible.

As this Court has explained: "CEQA provides two 'junctures' for f,rndings regarding

the feasibility of project alternatives. First, alternatives are determined to be potentially

feasible in the EIR. Second, in deciding whether to approve the project, the decision maker

determines whether an alternative is actually feasible. 'At that juncture, the decision makers
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may reject as infeasible alternatives that were identified in the EIR as potentially feasible."'

San Diego Citizenry,2l9 Cal.App.4th at l8 (citations omitted).

After carefully weighing a transit-focused option, the SANDAG Board might have

ultimately found this alternative is actually infeasible. However, SANDAG ened by

predetermining this outcome and omitting the necessary analysis from the EIP.. Habitat,2l3

Cal.App.4th at 1305. As a result, the EIR deprived the Board and the public of a reasoned

choice and a full understanding of the environmental consequences of its Plan.

IV Petitioners Did Not Waive the Claims Raised in Their Cross-Appeal; But, in Any
Event, the Court May Decide Those Issues.

Petitioners hereby adopt and incorporate the People's arguments rebutting

SANDAG's waiver defense, which apply with equal force to Petitioners. People's Reply

Brief at 5-ll; California Rule of Court 8.200(aX5).

SANDAG does not dispute that the trial court's judgment, which granted no relief on

Petitioners' air quality, agriculture, and alternatives claims, is appealable. Rather, the agency

now argues that Petitioners somehow forfeited these claims by failing to object to the trial

court's determination not to reach them. This tactic cannot succeed. As the People explain,

Petitioners properly raised their additional CEQA claims through extensive briefing to the

trial court, and were not required to reiterate them at oral argument or object to the court's

decision not to reach them. People's Reply Brief at 5-l l. Moreover, as the record shows,

such objections would have been futile, as the court unequivocally stated its intention not to

reach the issues. JA:70:995. The law does not require futile acts. Civil Code $ 3532; M.T. v,
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Superior Court (2009) 178 Cal.App. th 1170, Il77 ("Failure to make a futile objection or

argument does not constitute waiver.").

Furthermore, even assuming arguendo that Petitioners somehow forfeited their

additional CEQA claims, this Court may reach them now, for several reasons. First, as

SANDAG tacitly concedes (ARB/XRB:66), Petitioners' claims raise legal issues, which this

Court reviews de novo. National Parks, 7l CaLApp. th at 1353-54 (preventing appellate

court from reaching issues not addressed by trial court "would contravene the rules for

conducting de novo review of the record"); People v. Rosas (2010) 191 Cal.App.4th 107,

I 15 (appellate court retains discretion to hear any claims that involve only questions of law).

Second, contrary to SANDAG's assertions (ARB/XRB:69), the air quality and alternatives

issues in Petitioners' cross-appeal are intimately related to their climate claim, which the trial

court reached. See, e.g., AR:8a:2269-70 (SANDAG's air pollution mitigation replicates

greenhouse gas mitigation): ARB/XRB:84 (admitting same); AR 8a:3133 (SANDAG's

alternatives must be designed to reduce greenhouse gas emissions); Natíonal Parks,Tl

Cal.App.4th at 1354 (appellate court should review related claims).

Finally, the public interest strongly warrants appellate review now. ,See Guardians of

ElkCreek Old Growthv. Dept. ofForestry and Fíre Protection (2001) 89 Cal.App.4thI43l,

1433-34 (court entertained petitioner's otherwise moot CEQA claims because it was in

public interest to eliminate confusion regarding CEQA's requirements). The issues raised by

this appeal are likely to recur, as SANDAG must adopt a new RTP every four years-with

the next RTP due in 2015. AR:8a:2993; l90a:13I57. A ruling by this Court will provide
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guidance to SANDAG, and conserve judicial resources by preventing the need to relitigate

these issues later.

CONCLUSION

For the foregoing reasons, Petitioners respectfully request that this Court grant their

cross-appeal, and direct the trial court to issue a revised judgment and writ in light of

SANDAG's failure to analyze or mitigate the Project's air quality and agricultural impacts,

and its failure to discuss reasonable alternatives.

DATED: January 17,2014 SHUTE, MIFIALY & WEINBERGER LLP

DATED: January 17,2014

By:
RACHEL B. HOOPER

Attorneys for Cleveland National Forest
Foundation and Sierra Club
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Attorney for Center for Biological Diversity

54



DATED: January I7,2014

s57788.8

BRIGGS LA\M CORPORATION

Attorneys for Creed-2 I and Affordable Housing
Coalition of San Diego County

By:

55



CERTIFICATE OF VTORD COUNT
(California Rules of Court 8.20a(c))

The text ofthis Petitioners' Reply Brief consists of 13,984 words, not including tables

of contents and authorities, signature block, and this certificate ofword count as counted by

Microsoft Word, the computer program used to prepare this brief.

ERIN B. CTIALMERS

56



PROOF OF SERVICE

Cleveland Natíonal Forest Foundatìon, et aL v.
Søn Diego Association of Governments, et al.

Cøldornia Court of Appeal Fourth Distríct, Dívision One
Csse No. D063288

Atthetime of service,I was over 18 years of age and not a party to this action. I am
employed in the City and County of San Francisco, State of California. My business address
is 396 Hayes Street, San Francisco, CA 94102.

On January 21,2074,I served true copies of the following document(s) described as:

PETITIONERS' REPLY BRIEF

on the parties in this action as follows:

SEE ATTACHED SERVICE LIST

BY MAIL: I enclosed the document(s) in a sealed envelope orpackage addressedto
the persons at the addresses listed in the Service List and placed the envelope for collection
and mailing, following our ordinary business practices. I am readily familiar with Shute,
Mihaly & Weinberger LLP's practice for collecting and processing correspondence for
mailing. On the same day thatthe correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal Service, in a sealed
envelope with postage fully prepaid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on January 21,2014, at San Francisco, California.

Sean P. Mulligan



SERVICE LIST

Cleveland National Forest Foundation, et al. v.
San Diego Association of Governments, et al.

California Court of Appeal Fourth District, Division One
Case No. D063288

San Diego County Superior Court
Case No. 37-2011-00101593-CU-TT-CTL

Consolidated with Case No. 37-2011-00101660-CU-TT-CTL

Julie D. Wiley, Special Counsel
San Diego Association of Governments
401 B Street, Suite 800
San Diego, CA92I0I
Telephone: (619) 699-1995
Facsimile: (6 l9) 595-8605
E-mail : jwi@sandag.org

Attorney þr Appellants and Cross-
Respondents San Diego Association of
Governments, San Diego Association of
Governments Board of Directors

Timothy R. Patterson
Supervising Deputy Attorney General
Office of the Attorney General
P.O. Box 85266
San Diego, CA92l86
110 West A Street, Suite 1100
San Diego, CA92I0I
Telephone: (619) 645-2013
Facsimile: (6 l9) 645-2012
E-mail : tim.patterson@doj. ca. gov

Attorney þr Respondent and Cross-
Appellant People of the State of
Califurnia

Margaret M. Sohagi
Philip Seymour
Nicole H. Gordon
The Sohagi Law Group, PLC
11999 San Vicente Boulevard, Suite 150
Los Angeles, CA 90049
Telephone: (3 10) 47 5-5700
Facsimile: (3 10) 47 5-5707
E-mail : msohagi@sohagi.com
pseymour@silcom.com
ngordon@sohagi.com

Attorneys þr Appellants and Cross-
Respondents San Díego Association of
Governments, San Diego Association of
Governments Board of Directors

Janill L. Richards
Office of the Attorney General
1515 Clay Street, 20th Floor
Oakland, CA946l2
Telephone: (5 10) 622-2130
Facsimile: (5 10) 622-227 0
E-mail : j anill.richards@doj .ca. gov

Attorney þr Respondent ond Cross-
Appellant People ofthe State of Califurnia



Cory J. Briggs
Mekaela M. Gladden
Briggs Law Corporation
99 East "C" Street, Suite 111

Upland, CA 91786
Telephone: (909) 949-7 ll5
Facsimile: (909)-949-7 l2l
E-mail : cory @biggslawcorp. com
mekaela@bri g g s I awc orp . com

Attorney for Respondent and Cross-
Appellant Center þr Biological Attorneys for Respondents and Cross-
Díversíty Appellants CREED-2I and Affordable

Housing Coalition of San Diego County
In Consolidated Case No. 37-2011-
00101660-cu-TT-cTL

Marco Gonzalez
Coast Law Group LLP
1140 South Coast Highway 101

Encinitas, CA92024
Telephone : (7 60) 9 42-850 5
Facsimile: (760) 942-8515
E-mail : mar co@coastlawgroup. com

Attorneys for Respondents and Cross-
Appellants Cleveland National Forest Attorneys þr Respondents and Cross-
Foundatìon and Sierra Club Appellants Cleveland National Forest

Foundotion and Síerra Club

Kevin P. Bundy
Center for Biological Diversity
351 California Street, Suite 600
San Francisco, CA 94104
Telephone: (415) 436-9682
Facsimile: (a15) 436.9683
E-mail:
kbundy@biologicaldiversity. org

Daniel P. Selmi
919 S. Albany Street
Los Angeles, CA 90015
Telephone : (213) 736- I 098
Facsimile : (949) 67 5-9861
E-mail: dselmi@aol.com

Clerk of the Court
San Diego Superior Court
330 West Broadway
San Diego, CA92l0l

Via U.S. Maíl Only

California Supreme Court
350 McAllister Street
San Francisco, CA 94102

Via ElectronÌc Service Only


