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Formation
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Client and ACENZ
/Engineering NZ Contracts
Managing Contracts
Things you should know
about the ACENZ/
Engineering NZ Long and
Short Form
Other Contracts

Written in Stone!
Sumerian contract of sale for a field
and a house

What is a contract?
A promise or set of promises
 creating legal rights &
obligations
 that the law will enforce

Governed by:
 Common law
 Legislation

All projects should have a written contract

Contracts and Risk Allocation
•

Contracts are, in
essence, all about
allocating risk

3 essential elements :
1. Offer
2. Acceptance
3. Consideration

Contract Formation
EOI/Brief/Scope
Issued by Client
“Invitation to
Treat”
• Clear
• Well structured
• Easily understood
• May include
contractual terms
& conditions

Tender/Proposal
By Consultant
Consultant’s “Offer”
• Defines the priced
scope
• Documents
Assumptions
• States terms on
which the offer is
made
• May be conforming
or non-conforming

Acceptance
Unconditional
• Accepts the offer
in its entirety
• Clients often
accept offers with
modifications.
This is a counteroffer

ACENZ/Engineering NZ Contracts
Conditions of Contract for Consultancy Services (CCCS)
4th Edition, December 2017
Short Form Agreement for Consultant Engagement,
February 2019

ACENZContracts
And the following for ACENZ Members only:
Short Form Agreement for Subconsultant Agreement,
March 2019
CCCS Special Conditions for Design and Construct
Contracts
CCCS Special Conditions for Panel Agreements

Using the “right” contract
Which agreement should you use? The long or the short form?
Depends on the specific and unique risks involved with the project,
the nature of the work to be undertaken and the client, but
Generally:
Fee less than $100,000

Short Form

Fee exceeds $100,000
Work is complex or risky
1+ consultants involved

CCCS

Other “Standard” Contracts

NEC 3 and 4 Professional Services Contract

Client/Consultant Model Services Agreement
Sub-Consultancy Agreement

Client Contracts

Contract Review
All Client Contracts should be reviewed by a lawyer or somebody
with a lot of contract experience
However, before sending for review
• Read the Contract
• Assess the project risk level
• Are any other agreements involved (Including Novation)?
• Check the liability and insurance clauses.
• Limit of liability - Is there one, how high is it? Is it reasonable given
the fee? (CCCS and the Short Form suggest 5 times the fee
although this is only a guide and not always appropriate)

Contract Review
• Check if the contract includes indemnities (more of this later)
• What is the procedure for claiming variations and extensions of
time?
• Check the standard of care and any certification requirements
(more of this later)
• Look to ensure there are no guarantee clauses.
• Check warranty clauses (it is often in these clauses you will find
standard of care provisions)
• Check the programme (if there is one)
• Are the Professional Indemnity & Public Liability insurance levels
appropriate?
• Are there liquidated damages for late delivery?
• Check who needs to sign on behalf of the consultant and the client
(do they have the correct authorities)

Contract “Red Flags”
What to look for:
 Indemnity
 Standard of care
 Fitness for purpose
 Insurance
 Limit of liability
 Scope
 Third party reliance/Certifications
 Consequential Loss

Indemnity
A contract by one party to keep the
other harmless from loss (“a
promise to pay”).
An indemnity in a contract of
engagement may require you to
cover the Client’s costs even when
the problem has been caused by the
Client.
This can create a contractual liability
that is uninsurable.

Standard of Care
Standard of care is the standard that would be exercised by the
reasonably prudent professional in that line of work
CCCS and the Short Form require “the degree of skill, care and diligence
reasonably expected of a professional consultant providing services
similar to the Services”.
Your firm MAY accept “due skill and care” or “reasonable skill and care”
But DO NOT accept:
• “the highest standard of care” , or
• “a high standard of care”, or
• standard of care to be expected from “an expert professional”
providing similar services.
Why not?

Fitness for Purpose

• Typically applies to construction and/or supply of goods
• It does not readily apply to the provision of Services and,
where such clauses appear, you need to ensure you are
accepting an obligation with which you can comply
• You should not warrant the “Works” or the “Project” will be
fit for purpose.

Insurance
Common types of insurance:
 Professional indemnity
 Public liability
 Motor vehicle

Certificates of currency
 actual policies usually confidential
 limited to required level of cover

Professional Indemnity
insurance
 “claims made and notified” basis
 not the panacea of safeguards
 subject to inclusions, exclusions and
terms

Limit of Liability
•

Liability caps = commercial certainty as to exposure

•

Different to insurance limits

•

Is your liability limited?

•

Are there any exceptions?

Scope
•

Most fundamental document in any contract

•

Defines what services a consultant is to provide

•

Take particular care to ensure clarity

•

Is anything not expressly included within your Scope of Services
deemed to be excluded?

•

Does the scope include items that are essentially Contract Terms?

•

Do the Contract Terms include Scope elements?

Third Party Reliance / Certifications
•

Grants a third party a right to rely on your Services – gives legal
access to the third party to sue you if something goes wrong

•

Increases your potential liability

•

How many parties?

•

Do you have a contract with the third party? How do you manage your
risk?

•

Due diligence, acquisition/disposition of assets

•

IPOs and Investor Q&As

Consequential Loss
Two types of losses:
•

Direct Loss

•

Indirect/consequential loss. Examples include


Loss of profit



Loss of use of any plant or facility



Loss of opportunity



Loss of goodwill

Executing the Contract
• Who signs for the firm?

• Who signs for the Client?
- Evidence of Authority?

Contract Issues

•

Signed Contract

•

Insurances

•

Correct Details

•

Defined Scope

•

Standard of Care

•

Payment Terms

•

Limit of Liability

•

Fit for Purpose

•

Indemnities

How you can help manage the risk
•

Review and understand your firm’s obligations
under the contract (not just the scope)

•

Understand your role

•

Don’t go outside the scope

•

Proactively manage the contract (eg: fee and
variation claims) – give “early warnings

•

Understand the communication protocol with
the client

•

If in doubt, ask. Report issues early

•

Remember that each contract is different

Subconsultants
•

Check obligations in Head Contract that relate to Subconsultants

•

Agreement for Subconsultant Engagement is available to ACENZ
members on the website

•

Back-to-back Head Contract terms including limitation of liability and
insurance requirements

•

Where you cannot back-to-back consider:
 Is this the correct subconsultant to be using for the work/client?
 Additional risk mitigation measures eg. PM time reviewing
subconsultant work

Variations
Key to identifying a ‘Variation’ is a very clear understanding of the Scope
Variation = change in scope, time of supply or scale of the Services
Variations arise from:




Client instruction/direction
Consultant recommendation
Changed circumstances

Must notify Client in writing of a potential Variation as soon as you become
aware of anything that will material affect the Services, i.e. give an “early
warning”.
Follow up with details of the estimated impact (within 15 days under CCCS).
If you do not notify in time you risk non-payment for Variation
The Client has a similar responsibility to give an early warning.

CCCS: Key clauses to be aware of:

CCCS: Key clauses to be aware of:
Section 2. Obligations of the Consultant
Clause 2.10 Health and Safety
The Health and Safety clauses now
use the language of the HSWA and
require the Consultant to consult,
cooperate and coordinate
activities with the client and other
relevant parties.
There is a similar obligation on the
client. (see Section 3)

Where the Consultant is acting as a
Designer (as defined in the HSWA),
there are specific obligations (see the
next slide).

CCCS: Section 2. Obligations of the Consultant
Clause 2.10 Health and Safety
Duties of a “Designer”

The designer must, so far as is reasonably practicable, ensure that the
plant, or structure is designed to be without risks to the health and safety of
persons who use it, handle it, construct it or maintain it.

CCCS: Section 2. Obligations of the Consultant
New Clause 2.13 Early Warning

The Consultant must advice the Client of anything that could impact on the
provision of the Services
And there is a similar obligation on the client to advise the Consultant at
clause 3.7 (which is unchanged other than an amended title).

CCCS: Section 5. Payment
This section has been re-written in the fourth edition:
• Right to progress payments
• Payment is now on account
• Application of the Constructions Contract Act

CCCS: Section 7. Variations
Clause 7.1 Variations
Two scenarios are considered:
1. Consultant gives the Client an early warning
2. Consultant fails to give an early warning

Section 9. Intellectual Property
Intellectual Property

New IP means intellectual property rights in concepts, design, models, software etc.
provided to the Client as deliverables.
IP is jointly owned by Consultant and Client (as Third Edition) – but now only after the
Client has paid all amounts due
Consultant now does not warrant the use of New IP but instead accepts no liability for it
Where the Consultant has used the NZ Geotechnical Database on the Client’s behalf,
new geotechnical factual information collected in providing the Services shall be
uploaded to the database

Section 10. Disputes

• Arbitrator appointed by President of the
Arbitrators’ and Mediators’ Institute rather
than Law Society if parties cannot agree

• Preserves the Consultant’s rights under
the
Construction Contracts Act

CCCS: Section 11. Termination
Clause 11.5 Right of Suspension for Non-payment

The Consultant now has the right to suspend the Services for nonpayment.

CCCS: Additional Documents
Special Conditions
for Design and Construct Contracts

Panel Agreements

The Short Form - 2019 Edition
A number of changes have been made to the previous version, principally:
• Adopts similar wording to CCCS regarding the Consumer Guarantees
Act
 Clauses 2 and 3 have been combined into new Clause 2

• Adopts similar wording to CCCS regarding the duty of care
 Deleting “degree of skill, care and diligence normally expected of a competent professional”
and replacing with:
 “reasonably expected of a professional consultant providing services similar to the Services”

• Introduces a requirement for either Party to give an Early Warning,
similar to CCCS
 As soon as the either Party becomes aware of anything that will materially affect the scope or
timing of the Services, the Party must inform the other Party in writing.

The Short Form - 2019 Edition

• Allows a Consultant to suspend the Services for non-payment
 If the Client fails to make payment when it is due, and the default continues for 14 days, the
Consultant can issue a notice and if payment is still not received after 7 days, the Consultant
can suspend the services. Interest on overdue payments can still be charged.

• Provides for disputes over payment to be dealt with under the Construction
Contracts Act where applicable
• Includes a minimum amount payable in the event of a breach by the Consultant of
$100,000. The maximum of $500,000 is retained.

The Short Form - 2019 Edition
• Intellectual Property
• “New Intellectual Property” limited to what is provided to the Client as a deliverable.
• Client’s use of New Intellectual Property is contingent upon payment of all amounts due.

• Provides for termination of the Services by the Consultant if a
suspension has not been lifted after 2 months

The Subconsultant Agreement
This is based on the Short Form so changes have
been made which reflect the revised Short Form
It is only available to ACENZ members

Special Conditions for Design and
Construct Contracts
Tender Design
The Client acknowledges that the tender design is an
incomplete design, may not have been fully checked and that
it is likely to contain differences from the final design.
The Client and Consultant agree to confer on a regular basis
to minimise the risk of errors due to the incomplete design
The Consultant has no liability for the tender design if the
Client is not awarded the project or the parties enter into a
detailed design agreement

Special Conditions for Design and
Construct Contracts
Detailed Design
Relevant clauses in the Head Contract between the Client and
project owner “flow down” to the Consultant (in many cases the
Head Contract will be NZS3910)
Where the costs of construction are additional to those calculated
during the tender the Consultant is not held liable unless he/she has
been negligent in preparing the tender design
The Consultant will often rely on information provided by the Client
in constructing the works. If the Client fails to construct the works in
accordance with the Drawings and Specifications prepared by the
Consultant then the Client indemnifies the Consultant against any
claims that arise from the issue of a PS4, or similar document,
where the Client has failed to monitor and/or report nonconformances.

Panel Agreements
Adds additional terms such as Commencement and End
Dates, Task Order and Term
Liability to be capped for each Task Order and collectively for
all Task Orders
Sets out the procedure for awarding a Task Order
Includes a pro-forma Task Order

Where can I find these contracts?
CCCS and the Short Form are available in the public area of the ACENZ
website:
http://www.acenz.org.nz/library
The Subconsultant Agreement, Special Conditions for D&C Contracts and
for Panel Agreements are available in the Members Only area of the
website:
http://www.acenz.org.nz/acenz_advisories_and_industry_documents
Also in the Members Only area you will find Practice Note P17 which
provides clause-by-clause changes to CCCS and guidance on the use of
the Fourth Edition.

Questions

