
 

 

 

 

 

 

9 September 2016  

 

Department of Justice 
Office of Strategic Legislation and Policy  
Department of Justice  
GPO Box 825  
Hobart  
TAS 7001 

 

RE: Anti-Discrimination Amendment Bill 2016 – Comments 

The Australian Christian Lobby, together with the Human Rights Law Alliance, welcomes this 
opportunity to comment on the proposed Anti-Discrimination Amendment Bill 2016. 

The Bill contains proposed changes to sections 55, 64, 71 and 99. The Bill does not contain any 

changes relating to sections 17 or 19. 

The Anti-Discrimination Act 1998 (Tas) 

The Tasmanian Anti-Discrimination Act 1998 gives effect to human rights norms. In particular it 

legislates the right to non-discrimination which is found in a number of international human rights 

covenants, including: 

 International Covenant on Civil and Political Rights, Articles 26, 14 and 2; 

 International Convention on the Elimination of all forms of Racial Discrimination; 

 International Convention on the Elimination of all forms of Discrimination Against Women. 

The ICCPR in particular contains a full regime of rights and freedoms which are each limited and 

balanced against each other in a comprehensive way. Australia has ratified the treaty. 

Adequately Defining Discrimination 

The Anti-Discrimination Act 1998 does not strike the balance proposed by the ICCPR or other 

international Covenants. It fails in this regard primarily because it legislates a single right, without a 

coherent description of its limits or any meaningful recognition of other fundamental rights against 

which it ought to be balanced. In this way, the limits of the right to non-discrimination are not 

appropriately acknowledged in Tasmanian law. The Act may therefore encroach unjustly on the 

fundamental rights and freedoms of others. 

A key example of this problem can be observed in the definition of discrimination itself: 
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Direct discrimination takes place if a person treats another person on the basis of any 

prescribed attribute… less favourably than a person without that attribute or characteristic.1 

The United Nations Human Rights Committee, in General Comment 18 on non-discrimination, 

states: 

…the Committee observes that not every differentiation of treatment will constitute 

discrimination, if the criteria for such differentiation are reasonable and objective and if the 

aim is to achieve a purpose which is legitimate under the Covenant.2 

This criteria, articulated in the Committee’s interpretative guidance on the right to non-

discrimination, is completely absent from the Act. Mere differentiations of treatment, even where 

the differentiation yields more favourable treatment for a particular party, are frequently based on 

reasonable and objective criteria, or may be in pursuit of other fundamental rights or freedoms. 

Under such circumstances it is evident that the differentiation of treatment is not necessarily unjust 

discrimination to be proscribed by law. The Tasmanian Act does not achieve this balance. 

The Tasmanian Act partly mitigates against the problem by providing for some limited defences. For 

example, in section 55 where various forms of “fair comment” are protected. Aside from obviously 

lacking the comprehensiveness necessary to fully balance and define the right to non-discrimination, 

the defences perpetuate the false narrative that special treatment is being afforded to conduct that 

would otherwise be immoral or illegal. In actual fact, much of the conduct falls within the scope of 

positive rights and freedoms such as religious freedom, freedom of speech, freedom of association 

and so forth. These are plenary and robust rights which are legitimate purposes under the covenant 

and therefore do not necessarily produce unjust discrimination. Again, the Tasmanian Act does not 

reflect this reality. It sends an incorrect message about exemptions, and the exemptions themselves 

are insufficient to describe the full range of legitimate conduct. 

The basic deficiency relates to the scope of discrimination itself, in terms of its proper limits and 

balance. The problem has been acknowledged in both state and federal laws by the Australian Law 

Reform Commission’s recent Freedoms Inquiry (ALRC Report Number 129). The Commission 

recommended that consideration be given to a general limitations clause to remedy the deficiency in 

any efforts to harmonise Commonwealth, State or Territory discrimination laws3. The clause 

proposed by Professors Patrick Parkinson AM4 and Nicholas Aroney5 is reproduced in full at page 

150: 

1. A distinction, exclusion, restriction or condition does not constitute discrimination if: 

a. it is reasonably capable of being considered appropriate and adapted to achieve a legitimate 

objective; or 

b. it is made because of the inherent requirements of the particular position concerned; or 

c. it is not unlawful under any anti-discrimination law of any state or territory in the place 

where it occurs; or 

                                                           
1 Anti-Discrimination Act 1998 (Tas) s 14(2). 
2 United Nations Human Rights Committee, 37th Session, General Comment 18, at [13]. 
3 Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachments by Commonwealth 
Laws (Report 129), at [5.124] 
4 MA (Oxf) LLM (Ill), Professor of Law, University of Sydney. 
5 LLB BA LLM PhD, Professor of Law, University of Queensland. 



d. it is a special measure that is reasonably intended to help achieve substantive equality 

between a person with a protected attribute and other persons. 

2. The protection, advancement or exercise of another human right protected by the International 

Covenant on Civil and Political Rights is a legitimate objective within the meaning of subsection 1(a).6 

Such an approach would represent meaningful reform of the Tasmanian Act, bringing it in line with 

best practice and striking a careful balance between the fundamental rights and freedoms of all 

Tasmanians. 

Recommendation 1: A general limitations clause amendment to the Anti-Discrimination Act 1998 

(Tas) ought to be implemented to protect the fundamental rights and freedoms of Tasmanians and 

to bring the Act into conformity with best practice concerning non-discrimination rights. The 

amendment would modify the definition of “discrimination” according to the terms in the above 

clause. 

Infringements on Free Speech and Expression 

In addition to its deficient definition of discrimination, the Tasmanian Act articulates particular 

offences which are highly likely to infringe on the fundamental rights and freedoms of others. 

Notably, section 17 prohibits conduct that “offends, humiliates, intimidates, insults or ridicules.” 

There are several problems with this prohibition. 

First, the prohibition uses inexact terms incapable of bearing clear and objective meaning. There is 

no universal standard that would enable a citizen to divide precisely between conduct that would 

offend or not offend, or between conduct that insults or does not insult, and so on. This is a very 

serious problem because it undermines the rule of law. 

The rule of law is a cornerstone principle of democracy. Emeritus Professor Geoffrey Walker 

summarises the rule of law under the following two statements: 

1. That the people (including, one should add, the government) should be ruled by the law and 

obey it; 

2. That the law should be such that people will be able (and, one should add, willing) to be 

guided by it.7 

Several specific principles are applied in support of this aim. In his 2011 book, The Rule of Law, Lord 

Bingham set out eight such principles. The following two are significant for present purposes: 

1. The law must be accessible and, so far as possible, be intelligible, clear and predictable; 

2. Questions of legal right and liability should ordinarily be resolved by application of the law 

and not by the exercise of discretion.8 

The prohibitions of section 17 are not sufficiently clear to provide absolute clarity for Tasmanians 

concerning what is prohibited and what is not prohibited conduct. That question is resolved on a 

discretionary basis by the Commissioner. Both of these problems are significant. 

                                                           
6 Above n 3, at [5.111]. 
7 Geoffrey de Q. Walker, The Rule of Law: Foundation of Constitutional Democracy, (1st Ed., 1988). 
8 Tom Bingham, The Rule of Law (Penguin, 2010). 



The inevitable result of such unpredictable law is that certain controversial subjects will become off-

limits altogether. Certainly views on those subjects which dissent from mainstream opinion will be 

safer left unsaid.  

This is a culture of censorship. 

In relation to the subjectivity of the words in section 17, this is not a new legal phenomenon. Oral 

insults against the King of England were at one time a capital offence, constituting high treason. 

Though by the end of the 18th Century they merely amounted to a high misdemeanour, Sir William 

Blackstone said of such words: 

They may be spoken in heat without any intention, or be mistaken, perverted or 

misremembered by the hearers; their meaning depends always on their connection with 

other words and things; they may signify differently even according to the tone of voice with 

which they are delivered; and sometimes silence itself is more expressive than any discourse. 

As therefore there can be nothing more equivocal and ambiguous as words, it would be 

indeed unreasonable to make them amount to high treason.9 

Justice Hayne commented in the 2013 case of Monis v The Queen: 

The general law both operates and has developed recognising that human behaviour does 

not accommodate the regulation, let alone the prohibition, of conduct giving offence. Almost 

any human interaction carries with it the opportunity for and the risk of giving offence, 

sometimes serious offence, to another. Sometimes giving offence is deliberate. Often it is 

thoughtless. Sometimes it is wholly unintended. Any general attempt to preclude one person 

giving any offence to another would be doomed to fail and, by failing, bring the law into 

disrepute. Because giving and taking offence can happen in so many different ways and in so 

many different circumstances, it is not evident that any social advantage is gained by 

attempting to prevent the giving of offence by one person to another unless some other 

societal value, such as prevention of violence, is implicated.10 

The ordinary English meaning of offence alone covers conduct which is vexing, annoying, displeasing, 

angering, exciting resentment or disgust.11 

As a matter of public policy, therefore, section 17 sets the bar far too low. This fact is amplified when 

one considers the important rights against which it ought to be balanced, found in both the common 

law and international norms.  

Former New South Wales Supreme Court Chief Justice, James Spigelman, has said: 

                                                           
9 William Blackstone, Commentaries on the Laws of England (Clarendon Press, 1769, reprint 1983) Vol IV, 81. 
10 Monis v The Queen [2013] HCA 4, at [222] per Hayne J. 
11 Chief Justice Robert French AC, ‘Giving and Taking Offence - Sir Harry Gibbs Memorial Oration’ (Speech 
delivered at the Samuel Griffith Society, Adelaide, 13 August 2016.) 



The freedom to offend is an integral component of freedom of speech. There is no right not 

to be offended… When rights conflict, drawing the line too far in favour of one, degrades the 

other right.12 

Article 19(2) of the ICCPR provides that “everyone shall have the right to freedom of expression”. As 

the United National Human Rights Council has stated: 

The exercise to the right of freedom of opinion and expression is one of the essential 

foundations of a democratic society, is enabled by a democratic environment, which offers, 

inter alia, guarantees for its protection, is essential to full and effective participation in a free 

and democratic society, and is instrumental to the development and strengthening of 

effective democratic systems.13 

Adopting the same principle of democracy and similar language, the High Court of Australia has 

articulated its own doctrine of freedom of political communication on the basis of what is “necessary 

for the effective operation of that system of representative and responsible government provided for 

by the Constitution.”14 

Concerning freedom of speech, Lord Steyn has opined: 

First, it promotes the self-fulfilment of individuals in society. Secondly, in the famous words of 

Holmes J (echoing John Stuart Mill), ‘the best test of truth is the power of the thought to get 

itself accepted in the competition of the market.’ Thirdly, freedom of speech is the lifeblood 

of democracy. The free flow of information and ideas informs political debate. It is a safety 

valve: people are more ready to accept decisions that go against them if they can in principle 

seek to influence them. It acts as a brake on the abuse of power by public officials. It 

facilitates the exposure of errors in the governance and administration of justice of the 

country.15 

In relation to limitations on free speech, the UN Special Rapporteur for Freedom of Expression gives 

the following guidance: “permissible limitations and restrictions must constitute an exception to the 

rule and must be kept to the minimum necessary to pursue the legitimate aim of safeguarding other 

human rights.”16 

This refers to the obvious principle that human rights cannot be encroached upon other than by 

competing human rights, where the encroachments are appropriately balanced. 

Given that there is no right to not be offended, as noted by Spigelman J above, section 17 represents 

a serious risk to the fundamental rights and freedoms of Tasmanians. It may be that, through its 

                                                           
12 James Spigelman, ‘2012 Human Rights Day Oration’ (Speech delivered at the Australian Human Rights 
Commission’s 25th Human Rights Award Ceremony, Sydney, 10 December 2012.) 
13 UN Human Rights Council, Resolution 12/16, preamble. 
14 Lange (1997) 145 ALR 96, 112 
15 R v Secretary of State for the Home Department; Ex Parte Simms [2002] 2 AC 115, 126 (Lord Steyn). 
16 La Rue, F, 2010 Annual Report of the Special Rapporteur on the promotion and protection of the right to 
freedom of expression and opinion, op.cit, para 77. 



enforcement, the Tasmanian government is breaching the rights of its citizens. The section is 

therefore flawed in its construction and implementation. 

In addition to these observations about section 17’s deficiencies, it must be noted that its repeal 

would not entirely remove vilification provisions from the Act. Protection from vilification is already 

provided for in section 19, which is expressed in terms consistent with the laws of other Australian 

states. 

Recommendation 2: any amendment of the Anti-Discrimination Act 1998 (Tas) must include the 

repeal of section 17(1). 

Section 55 

Section 55 provides for limited examples of acceptable conduct which ought to be permitted on 

account of other fundamental rights and freedoms. Two concerns already noted above apply: 

1. The use of exemptions perpetuates a false narrative that otherwise illegal conduct is being 

tolerated as special treatment. Rather than the assumption, certain freedoms are relegated 

to being viewed as the exception. 

The idea that a limited form of religious freedom should be added as an exception in section 55 is 

therefore not ideal. 

2. The exceptions provided for are insufficient to achieve the appropriate balancing of rights 

that are required by non-discrimination standards. 

This imbalance is evident particularly through the limited scope of conduct that is defensible. For 

example, some opinions may be held and expressed by those purporting a religious doctrinal basis, 

but not by those who hold the same beliefs on some other basis. The potential for a plebiscite on 

same-sex marriage is one such example. Many religious people hold to a traditional definition of 

marriage by virtue of their religious beliefs. It may be, therefore, that the complaint brought against 

Archbishop Julian Porteous would not be accepted by the Commissioner with a religious purpose 

defence in place. If, however, a sociologist who is an agnostic put out a booklet opposing same-sex 

marriage on the basis of their belief in the superiority of the traditional family unit, the protection 

simply would not apply. In this way, the law is not appropriately balanced in its implementation with 

simple, fundamental rights like freedom of speech and expression. Even the implied freedom of 

political communication under the Australian Constitution. 

Recommendation 3: whilst we do not oppose the amendment of section 55 as proposed, it is far 

from an ideal amendment to achieve an appropriate balance with religious and other freedoms. 

Sections 64, 71 and 99 

The proposed amendment to section 64 is superfluous on its face and serves no purpose. The terms 

of sections 17(1) and 19 already describe the threshold for any complaint made under them. It is 

hard to see how repeating this fact will make any difference. 

This same reasoning applies to the references to the new section in the amendments to sections 71 

and 99. 



This is not legislative reform. It merely repeats what he Act already says. 

Recommendation 4: given that sections 64, 71 and 99 make no substantive difference to the 

legislative regime, we are indifferent concerning their implementation 

Conclusion 

Recent events in Tasmania have precipitated this review of the anti-discrimination law. Those events 
highlighted inadequacies in the law that need to be addressed. Those inadequacies will not be 
addressed in any significant way by the proposed reform. They are the fruit of a more significant 
problem with the drafting and implementation of Tasmania’s anti-discrimination law which must be 
considered as part of any reform. 

The Australian Christian Lobby urges, as a minimum, the repeal of section 17(1) and the insertion of 
a general limitations clause. 

 

Yours sincerely, 

 

Mark Brown 
Tasmanian State Director 
Australian Christian Lobby 
 

 
Martyn Iles 
Director 
Human Rights Law Alliance 


