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Committee Secretary 
Parliamentary Joint Committee on Human Rights 
PO Box 6100, 
Parliament House 
Canberra ACT 2600 
 
Re: Freedom of speech in Australia 

The Australian Christian Lobby welcomes this opportunity to submit to the Parliamentary Joint 

Committee on Human Right’s Freedom of Speech in Australia Inquiry. 

The Australian Christian Lobby 

The Australian Christian Lobby’s (ACL’s) vision is to see Christian principles and ethics influencing the 
way we are governed, do business, and relate to each other as a community. ACL seeks to see a 
compassionate, just and moral society through having the public contributions of the Christian faith 
reflected in the political life of the nation.  
 
With more than 85,000 supporters, ACL facilitates professional engagement and dialogue between 
church and government, allowing the voice of Christians to be heard in the public square. ACL is 
neither party-partisan nor denominationally aligned. ACL government relations staff bring this 
Christian perspective to policy makers in the Federal Parliament and all State and Territory 
Parliaments.  

Historical & Contextual Considerations 

The Racial Discrimination Act 1976 (Cth) (RDA) purports to implement Australia’s treaty obligations 

under the Convention on the Elimination of all Forms of Racial Discrimination (ICERD).  

Part IIA of the Act, Prohibition of Offensive Behaviour Based on Racial Hatred, is singled out for 

attention by the terms of reference. This Part purports to implement those terms of the ICERD that 

address the issue of racial hatred. 

Article 4 of the ICERD requires states to undertake “immediate and positive measures designed to 

eradicate all incitement to, or acts of… discrimination” and “declare an offence punishable by law all 

dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination” and 

“declare illegal and prohibit organizations, and also organized and all other propaganda activities, 

which promote and incite racial discrimination, and shall recognize participation in such organizations 

or activities as an offence punishable by law.” 
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The Article also requires states to have “due regard” to the principles embodied in the Universal 

Declaration of Human Rights. 

Article 4 of the ICERD was not the first treaty provision to place limits on free speech. So too did Article 

20(2) of the International Covenant on Civil and Political Rights (ICCPR) and Article 7 of the Universal 

Declaration of Human Rights (UDHR) before it. All these provisions were the subject of significant 

controversy and deep divisions during their drafting at the United Nations. 

Then representative for the United Kingdom, Lady Gaitskell, argued vehemently against the terms of 

Article 4, saying that they “infringed the fundamental right of freedom of speech… the foundation 

stone on which many of the other human rights were built; without freedom of speech, many cases 

of racial discrimination remain completely undiscovered.” She argued that even fascist and communist 

organisations, or organisations that hold views repudiated by the majority must be allowed to exist in 

any advanced democracy. The only proposed limit was that speech should “not involve incitement to 

racial violence.”1 

The Western Democracies banded together with Latin American nations to vote down Article 4, but 

were unable to marshal sufficient numbers. It is worth noting that the voting bloc in favour of Article 

4 in its present form was comprised of communist nations and a fascist dictatorship whose regimes 

have since collapsed in one way or another. The free democratic nations, by contrast were opposed 

to Article 4’s form. The same was true of Article 20(2) of the ICCPR or Article 7 of the UDHR. 

During the adoption of the ICERD in the United Nations General Assembly, the Colombian 

representative argued: 

To penalise ideas, whatever their nature, is to pave the way for tyranny, for the abuse 

of power; and even in the most favourable circumstance it will merely lead to a sorry 

situation where interpretation is left to judges and law offices. As far as we are 

concerned, as far as our democracy is concerned, ideas are fought with ideas and 

reasons; theories are refuted with arguments and not by resort to the scaffold, prison, 

exile, confiscation or fines. 

…Moreover we believe that penal law can never presume to impose penalties for 

subjective offences. This barbarous practice is merely the expression of fanaticism such 

as is found among uncivilised people and is hence proscribed by universal law. Here, 

therefore, is one voice that will not remain silent while the representatives of the most 

advanced nations of the world vote without seriously pondering on the dangers 

involved in authorising penalties under criminal law for ideological offences.2 

The effect of Article 4, along with Article 20(2) of the ICCPR and Article 7 of the UDHR is to empower 

the state to eradicate expression that is deemed by the state to be hateful. 

Jacob Mchangama has written,  

“The idea that deliberate state action – even at the expense of individual liberty – is 

the principal vehicle for social change and human progress is a hallmark of socialism, 

fascism, communism, and in some cases, forms of progressivism.”3 

                                                           
1 Third Committee, A/C.3/SR.1315, 22 October 1965, § 1. 
2 Mr Ospina, A/PV.1406, 21 December 1965, § 112 
3 Jacob Mchangama, ‘The Sordid Origin of Hate-Speech Laws’, Hoover Institution, Policy Review, No. 170,  
December 2011, p.5. 



It is therefore not surprising that the votes were so clearly divided at the United Nations. The Soviet 

representative heralded the adoption of the ICERD as an event that “will be regarded by all progressive 

people as an event of great importance” going on to claim that “the Soviet people were the first in the 

history of mankind to put an end to discrimination…” He claimed this was so for all fifteen Union 

Republics and all thirty Soviet Autonomous Republics. Of course, nothing could have been further 

from the truth. 

These comments provide a small insight into the deep divisions over free speech that existed at the 

UN whilst various treaties were being drafted. The free democracies were unafraid to speak against 

limits on free speech (except incitement to violence), including Human Rights Committee Chair and 

USA representative, Eleanor Roosevelt. 

Roosevelt spoke against the terms of Article 20(2) of the ICCPR which prohibits “incitement to 

discrimination” and “advocacy of national, religious or racial hatred” by saying that it “would be 

extremely dangerous to encourage governments to issue prohibitions in that field, since any criticism 

of public or religious authorities might all too easily be described as incitement to hatred and 

consequently prohibited. Article [20] was not merely unnecessary, it was also harmful.”4 

When the ICERD was adopted by the UN General Assembly it is therefore unsurprising that a 

proliferation of non-Communist states adopted reservations to Article 4, many indicating that they 

would not enact laws to complete its implementation. 

Despite the controversy, the power of international law proved strong. Following the adoption of the 

ICERD, from the 1970s onwards, nations around the world moved to implement prohibitions of various 

kinds on so-called “hate speech.” Section 18C of the Racial Discrimination Act is one such provision. 

Whilst the origin of hate speech laws alone is not necessarily sufficient to delegitimise them, it should 

at least cause concern. Those concerns may now be measured. The warnings sounded by the 

democratic nations at the UN may be re-examined today considering the lived experience of hate 

speech laws, including section 18C. 

Implementation 

Part IIA of the RDA does not effectively implement the terms of Article 4 of the ICERD. 

Even if the international norms upon which the Act is purportedly based are accepted as a good 

standard, the terms of the Part differ significantly from those of the relevant treaties. 

The harm threshold of section 18C is set by the words, “…offend, insult, humiliate or intimidate 

another person or a group of people…”. Acts done because of the race, colour or national or ethnic 

origin that have that effect are proscribed by the Act, subject to the exceptions in section 18D. 

This is a different, and arguably much lower standard than that set by the relevant treaties. For 

example, the ICERD asks states parties to proscribe conduct that amounts to acts of discrimination, 

incitement to discrimination, dissemination of ideas of racial superiority, and/or racial hatred. The 

kind of conduct proscribed by section 18C amounts to much less than these. 

Part IIA invokes the prohibition of “racial hatred” in its title, but goes on to describe conduct that may 

be motivated by much less than hatred. The American Bar Association has defined “hate speech” in 

                                                           
4 Eleanor Roosevelt, Commission on Human Rights, Sixth Session, E/CN.4/SR.174, 6 May 1950, p.6. 



much the same way as “speech that offends, threatens or insults groups based on race, color, religion, 

national origin, sexual orientation, disability or other traits.”5  

Commenting on this definition, Australia’s current High Court Chief Justice, Robert French, recently 

said:  

“That definition attaches the strong negative connotation of the word 'hate' to a range 

of conduct including conduct which, while it should be strongly condemned, may be 

informed by something less than 'hatred' according to the ordinary meaning of that 

word. The appropriation of narrowly focused negative terms in order to market 

broadly defined behavioural norms can risk undercutting what it seeks to promote. It 

can detract from the moral clarity of the law.”6 

Even if the relevant international norms are uncritically accepted they do not amount to a prohibition 

on conduct that offends, humiliates, intimidates or insults. 

Part IIA therefore breaches Australia’s implementation obligations under the ICERD. 

Impact on Rights & Freedoms 

Where the threshold has been set so low by domestic law that it fails to implement the relevant human 

right, or in fact has the effect of codifying a non-right, it is likely to infringe other human rights. There 

is no right to not be offended, humiliated or insulted. A right not to be intimidated also does not exist 

in such broad terms. The wide range of conduct that this law limits may have a deleterious effect on 

various freedoms and expressive rights such as speech, association, expression and conscience. 

Former New South Wales Supreme Court Chief Justice, James Spigelman, has said: 

The freedom to offend is an integral component of freedom of speech. There is no right 

not to be offended… When rights conflict, drawing the line too far in favour of one, 

degrades the other right.7 

Rights like freedom of speech are, in the Australian context, largely common law rights. This makes 

them especially delicate to incursion by legislation for two reasons. 

First, common law gives way to legislation. The stroke of a legislator’s pen can create a law that 

infringes fundamental rights and freedoms in this way. 

Second, many common law rights and freedoms are not expressly codified. They tend to be described 

as freedoms or liberties due to the fundamental common law assumption that all things are permitted 

unless expressly prohibited by law. Under a legal system based on the common law, ‘everybody is free 

                                                           
5 Students in Action, ‘Debating the Mighty Constitutional Opposites: Debating Hate Speech’, American Bar 
Association: 
http://www.americanbar.org/group/public_education/initiatives_awards/students_in_action/debate_hate 
6 Chief Justice Robert French AC, ‘Sir Harry Gibbs Memorial Oration: Giving and Taking Offence’ (Speech 
delivered at the Samuel Griffith Society, Adelaide, 13 August 2016). 
7 James Spigelman, ‘2012 Human Rights Day Oration’ (Speech delivered at the Australian Human Rights 
Commission’s 25th Human Rights Award Ceremony, Sydney, 10 December 2012). 



to do anything subject only to the provisions of the law’, so that one proceeds ‘upon the assumption 

of freedom of speech’ and turns to the law ‘to discover the established exceptions to it’.8 

The corollary of this principle is that no person or authority may interfere with the liberty of a person 

except by authority of law.9 

The protection of fundamental rights and freedoms under common law is therefore strong, but rarely 

explicit. 

Spigelman CJ’s warning about degrading rights through imbalances is therefore especially important. 

Impact on the Rule of Law 

The prohibition on conduct that “offends, humiliates, intimidates, insults” uses inexact terms 

incapable of bearing clear and objective meaning. There is no universal standard that would enable a 

citizen to divide precisely between conduct that would offend or not offend, or between conduct that 

insults or does not insult, and so on. This is a very serious problem because it undermines the rule of 

law. 

The rule of law is a cornerstone principle of democracy, foundational to the common law. Emeritus 

Professor Geoffrey Walker summarises the rule of law under the following two statements: 

1. That the people (including, one should add, the government) should be ruled by the law and 

obey it; 

2. That the law should be such that people will be able (and, one should add, willing) to be guided 

by it.10 

Several specific principles are applied in support of this aim. In his 2011 book, The Rule of Law, Lord 

Bingham set out eight such principles. The following two are significant for present purposes: 

1. The law must be accessible and, so far as possible, be intelligible, clear and predictable; 

2. Questions of legal right and liability should ordinarily be resolved by application of the law and 

not by the exercise of discretion.11 

The prohibitions of Part IIA are not sufficiently clear to provide absolute clarity for Australians 

concerning what is prohibited and what is not prohibited conduct. That question is resolved on a 

discretionary basis by the Human Rights Commission. Both of these problems are significant. 

The inevitable result of such unpredictable law is that certain controversial subjects will become off-

limits altogether. Certainly views on those subjects which dissent from mainstream opinion will be 

safer left unsaid. Citizens cannot know with any clarity what they may or may not say in relation to 

matters of race and national or ethnic origin. Lawyers are unable to advise with certainty concerning 

whether one or another particular statement is unlawful. 

This is a form of indirect censorship and has echoes of the warnings sounded by Eleanor Roosevelt 

and the Columbian delegation, cited earlier. 

                                                           
8 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 564 (Brennan CJ, Dawson, Toohey, 
Gaudron, McHugh, Gummow and Kirby JJ) quoting Attorney-General v Guardian Newspapers (No 2) [1990] 1 
AC 109, 283. 
9 Entick v Carrington (1765) 19 St Tr 1029. 
10 Geoffrey de Q. Walker, The Rule of Law: Foundation of Constitutional Democracy, (1st Ed., 1988). 
11 Tom Bingham, The Rule of Law (Penguin, 2010). 



At a time when insults against the King of England were prohibited, Sir William Blackstone said of such 

words: 

They may be spoken in heat without any intention, or be mistaken, perverted or 

misremembered by the hearers; their meaning depends always on their connection 

with other words and things; they may signify differently even according to the tone 

of voice with which they are delivered; and sometimes silence itself is more expressive 

than any discourse. As therefore there can be nothing more equivocal and ambiguous 

as words, it would be indeed unreasonable to make them amount to high treason.12 

Justice Hayne commented in the 2013 Australian case of Monis v The Queen: 

The general law both operates and has developed recognising that human behaviour 

does not accommodate the regulation, let alone the prohibition, of conduct giving 

offence. Almost any human interaction carries with it the opportunity for and the risk 

of giving offence, sometimes serious offence, to another. Sometimes giving offence is 

deliberate. Often it is thoughtless. Sometimes it is wholly unintended. Any general 

attempt to preclude one person giving any offence to another would be doomed to fail 

and, by failing, bring the law into disrepute. Because giving and taking offence can 

happen in so many different ways and in so many different circumstances, it is not 

evident that any social advantage is gained by attempting to prevent the giving of 

offence by one person to another unless some other societal value, such as prevention 

of violence, is implicated.13 

The ordinary English meaning of offence alone covers conduct which is vexing, annoying, displeasing, 

angering, exciting resentment or disgust.14 

Part IIA of the RDA therefore infringes unjustifiably upon a paramount legal principle: the rule of law. 

Fundamental Freedoms 

Part IIA of the RDA seriously infringes upon human rights including free speech and expression. 

As already noted, former New South Wales Supreme Court Chief Justice, James Spigelman, has said: 

The freedom to offend is an integral component of freedom of speech. There is no right 

not to be offended… When rights conflict, drawing the line too far in favour of one, 

degrades the other right.15 

Article 19(2) of the ICCPR provides that “everyone shall have the right to freedom of expression”. As 

the United National Human Rights Council has stated: 

The exercise to the right of freedom of opinion and expression is one of the essential 

foundations of a democratic society, is enabled by a democratic environment, which 

offers, inter alia, guarantees for its protection, is essential to full and effective 

                                                           
12 William Blackstone, Commentaries on the Laws of England (Clarendon Press, 1769, reprint 1983) Vol IV, 81. 
13 Monis v The Queen [2013] HCA 4, at [222] per Hayne J. 
14 Chief Justice Robert French AC, ‘Giving and Taking Offence - Sir Harry Gibbs Memorial Oration’ (Speech 
delivered at the Samuel Griffith Society, Adelaide, 13 August 2016.) 
15 James Spigelman, ‘2012 Human Rights Day Oration’ (Speech delivered at the Australian Human Rights 
Commission’s 25th Human Rights Award Ceremony, Sydney, 10 December 2012.) 



participation in a free and democratic society, and is instrumental to the development 

and strengthening of effective democratic systems.16 

Adopting the same principle of democracy and similar language, the High Court of Australia has 

articulated its own doctrine of freedom of political communication on the basis of what is “necessary 

for the effective operation of that system of representative and responsible government provided for 

by the Constitution.”17 

Concerning freedom of speech, Lord Steyn has opined: 

First, it promotes the self-fulfilment of individuals in society. Secondly, in the famous 

words of Holmes J (echoing John Stuart Mill), ‘the best test of truth is the power of the 

thought to get itself accepted in the competition of the market.’ Thirdly, freedom of 

speech is the lifeblood of democracy. The free flow of information and ideas informs 

political debate. It is a safety valve: people are more ready to accept decisions that go 

against them if they can in principle seek to influence them. It acts as a brake on the 

abuse of power by public officials. It facilitates the exposure of errors in the 

governance and administration of justice of the country.18 

In democratic nations, therefore, the warnings of past UN debates ring true. As noted of free 

democracy by the Columbian delegation: “ideas are fought with ideas and reasons; theories are 

refuted with arguments and not by resort to the scaffold, prison, exile, confiscation or fines.”19 

In relation to limitations on free speech, the UN Special Rapporteur for Freedom of Expression gives 

the following guidance: “permissible limitations and restrictions must constitute an exception to the 

rule and must be kept to the minimum necessary to pursue the legitimate aim of safeguarding other 

human rights.”20 

This refers to the obvious principle that human rights cannot be encroached upon other than by 

competing human rights, where the encroachments are appropriately balanced. 

Given that there is no right to not be offended, as noted by Spigelman J above, Part IIA represents a 

serious risk to the fundamental rights and freedoms of Australians. It may be that, through its 

enforcement, the Australian government is breaching the rights of its citizens. The section is therefore 

flawed in its construction and implementation. 

Discrimination Laws in General 

Being an act to implement the right to non-discrimination, the RDA ought to be broadly understood 

in terms of the principles governing that right. 

The extent to which the right to non-discrimination has been codified in Australia is extraordinary 

considering it is but one of many fundamental rights and freedoms under relevant international 

treaties. Regrettably, its implementation has not been altogether balanced and proportionate. 

                                                           
16 UN Human Rights Council, Resolution 12/16, preamble. 
17 Lange (1997) 145 ALR 96, 112 
18 R v Secretary of State for the Home Department; Ex Parte Simms [2002] 2 AC 115, 126 (Lord Steyn). 
19 Above n 2. 
20 La Rue, F, 2010 Annual Report of the Special Rapporteur on the promotion and protection of the right to 
freedom of expression and opinion, op.cit, para 77. 



Many anti-discrimination laws in Australia do not strike the balance proposed by international law 

because they legislate a single right without a coherent description of its limits or any meaningful 

recognition of the other fundamental rights against which it ought to be balanced. In this way, many 

anti-discrimination laws may encroach unjustly on the fundamental rights and freedoms of others. 

The United Nations Human Rights Committee, in General Comment 18 on non-discrimination, states: 

…the Committee observes that not every differentiation of treatment will constitute 

discrimination, if the criteria for such differentiation are reasonable and objective and 

if the aim is to achieve a purpose which is legitimate under the Covenant.21 

This criteria, articulated in the Committee’s interpretative guidance on the right to non-discrimination, 

is absent from Australian law. Mere differentiations of treatment, even where the differentiation 

yields more favourable treatment for a particular party, are frequently based on reasonable and 

objective criteria, or may be in pursuit of other fundamental rights or freedoms. Under such 

circumstances it is evident that the differentiation of treatment is not necessarily unjust discrimination 

to be proscribed by law.  

The basic deficiency relates to the scope of discrimination itself, in terms of its proper limits and 

balance. The problem has been acknowledged in both state and federal laws by the Australian Law 

Reform Commission’s recent Freedoms Inquiry (ALRC Report Number 129). The Commission 

recommended that consideration be given to a general limitations clause to remedy the deficiency in 

any efforts to harmonise Commonwealth, State or Territory discrimination laws22. The clause 

proposed by Professors Patrick Parkinson AM23 and Nicholas Aroney24 is reproduced in full at page 

150: 

1. A distinction, exclusion, restriction or condition does not constitute discrimination if: 

a. it is reasonably capable of being considered appropriate and adapted to 

achieve a legitimate objective; or 

b. it is made because of the inherent requirements of the particular position 

concerned; or 

c. it is not unlawful under any anti-discrimination law of any state or territory in 

the place where it occurs; or 

d. it is a special measure that is reasonably intended to help achieve substantive 

equality between a person with a protected attribute and other persons. 

2. The protection, advancement or exercise of another human right protected by the 

International Covenant on Civil and Political Rights is a legitimate objective within the 

meaning of subsection 1(a).25 

Such an approach would represent meaningful reform to discrimination law, bringing it in line with 

best practice and striking a careful balance between the fundamental rights and freedoms of all 

Australians. 

For the purposes of Part IIA of the RDA, this observation is vital to showing that differences of 

treatment and distinctions made in the pursuit of other fundamental rights and freedoms such as 

                                                           
21 United Nations Human Rights Committee, 37th Session, General Comment 18, at [13]. 
22 Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachments by Commonwealth 
Laws (Report 129), at [5.124] 
23 MA (Oxf) LLM (Ill), Professor of Law, University of Sydney. 
24 LLB BA LLM PhD, Professor of Law, University of Queensland. 
25 Above n 22, at [5.111]. 



speech, association, religion, conscience, expression, etc. are not supposed to be considered, without 

more, to be unlawful. Such distinctions have to be arbitrary and unreasonable in order to amount to 

unjust discrimination. 

Examples 

Recent case law has shed light on the serious dangers of setting such a low threshold for proscribed 

conduct. 

It must be noted that such problems were predicted by those who warned against resort to state 

interference in free speech as early as the treaty drafting debates. 

It also must be noted that time-honoured and proven principles such as the rule of law and judicial 

comment upon it also pointed strongly towards the perils of legislating such uncertainty. 

As noted above, it is therefore incumbent upon the present government to examine the record and 

determine whether these concerns are legitimate. We submit that they are. 

The Andrew Bolt case and the QUT case are well known and the facts will be rehearsed in many 

submissions. Importantly, however, the hundreds of complaints made under Part IIA of the RDA in 

recent years rarely break through to the surface in this way. Many are settled confidentially in private 

negotiations facilitated by the Human Rights Commission. The effect of such voiceless complaints is 

serious. 

Also of interest in the Archbishop Julian Porteous case originating in Tasmania. Whilst that complaint 

was regulated by different legislation, the relevant section contained the same terminology as 

section 18C of the RDA. Namely, it proscribed conduct that would “offend, humiliate, intimidate, 

insult” on the basis of various protected attributes. The Archbishop had distributed a pastoral letter 

to Catholic schools explaining the church’s teaching on same-sex marriage. A transgender person 

lodged a complaint with the Tasmanian Equal Opportunity Commission on the basis of having been 

offended, though the complainant had no direct connection with a Catholic school. Rodney Croome, 

then National Director of Australian Marriage Equality, called upon people to lodge such complaints 

against the Archbishop. 

The Porteous complaint dragged on for 8 months before being withdrawn by the complainant. The 

implication here went not only to free speech, but also to political communication considering the 

then impending marriage plebiscite, and freedom of religion. It goes to show the dangers inherent in 

this kind of low-threshold language whereby censorship can be achieved or even incited by third 

parties through activist uses of the law. 

Many point to the fact that few complaints result in court proceedings, but this is no comfort. 

The effects of even those complaints include: 

 Fear and intimidation; 

 Signalling to the community of those topics that are “off limits”; 

 Continuing uncertainty as to how the law applies; 

 Payments of compensation; 

 Reputational damage; 

 Legal costs; 

 Stigma; 



 Enormous lost time; 

 Emotional and psychological harm. 

The punishment for many subjects of complaints is in the process itself. For others, it is loss of money 

in paid compensation, the fear of reputational harm, and the cost of legal advice. In the worst cases it 

amounts to years of legal process, massive legal costs, profound reputational damage and emotional 

or psychological harm. 

The culture of censorship created by the uncertain language of the laws and the readiness of activists 

to label speech offensive is reprehensible, and further shows the wisdom of the early enemies of hate 

speech laws. 

All this is done in the pursuit of a non-right, making it even more egregious. 

The Human Rights Commission 

The question of complaints handling processes under Part IIA does not arise under this submission 

because we strongly recommend that the Part be repealed. 

In relation to other potential reforms to the Commission, however, we note that it is selective in the 

kinds of rights that it promotes. 

The Commission employs four human rights commissioners having portfolios that cover different 

aspects of a single human right: the right to non-discrimination (racial, age, sex and disability). 

Meanwhile, the Commission employs a single Commissioner to oversee freedom of expression, 

freedom of association and freedom of religion as well as matters not related to freedoms including, 

marriage equality, LGBTIQ rights (this is primarily another non-discrimination portfolio) and torture. 

It is hard not to draw the conclusion that the Commission is resourced according to certain political 

ideals rather than according to the actual importance given to the range of human rights under the 

seven international treaties it purports to steward. 

Whilst the need for the Commission is doubtful, if it is to continue, it should employ no more than a 

single non-discrimination commissioner, should have a commissioner responsible only for 

fundamental freedoms, and should have a commissioner who is expert in the rights and freedoms 

inherent in the common law including the rule of law. 

Conclusion 

Part IIA of the Racial Discrimination Act 1975 (Cth) finds its origin in highly contested international 

treaty provisions, once rejected by free democratic nations. The regulation of so-called “hate speech” 

was, rather, the product of advocacy by Communist and totalitarian nations who had themselves been 

using such laws as an effective means of censorship. 

Part IIA of the Act goes even further than those treaty provisions by lowering the threshold to conduct 

that offends, insults, humiliates or intimidates. This forms no part of Australia’s treaty obligations, 

therefore, and has the effect of clearly codifying a non-right. 

Such an imbalance in the law is fraught with danger. It undermines the foundational principle of the 

rule of law by ensuring the law is unpredictable and is resolved by acts of discretion. It impermissibly 



infringes fundamental freedoms such as freedom of speech and expression. It erodes and can even be 

used to attack fundamental human rights. 

The emerging record shows that the power of censorship inherent in laws of this kind remains strong 

with serious injustices being perpetuated on those subject to complaints under them.  

Recommendation: Repeal Part IIA of the Racial Discrimination Act 1975 (Cth). 

The right to non-discrimination is one of many rights and freedoms at international law, to be subject 

to careful and reasonable limits and balance. Australian law and practise increasingly fails to reflect 

this reality by adopting those limits. Those rights that stand to suffer due to this implementation 

failure are mainly fundamental freedoms such as speech, expression, association, religion, etc. 

Recommendation 2: Recognise the need to better balance discrimination laws throughout 

Australia to protect fundamental human rights by adopting a general limitations clause 

across all anti-discrimination acts. Specifically, a clause like the one cited by the ALRC’s 

Report 129 at [5.111]. 

Recommendation 3: Restructure the Commissioner portfolios at the Australian Human 

Rights Commission to include a single Commissioner charged with the right to non-

discrimination, one commissioner with a fundamental freedoms portfolio, and one 

commissioner with a common law portfolio. 

 

Yours sincerely 

 

Lyle Shelton 
Managing Director  
Australian Christian Lobby 


