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DECISION OF THE AUTHORITY

Introduction

[l]

On 6 April 2021, the Timaru District Licensing Committee (DLC) granted an

[2]

That decision is appealed by St Joseph 's School Pleasant Point I Te Kura o Hato Hohepa

(St Joseph's School).

Interlocutory matters
[3]

The record of the DLC hearing is incomplete insofar as there is no transcript of the

hearing. Neve1iheless, the DLC decision is fulsome and on 3 June 2021 the Authority issued a
minute determining that the appeal is to proceed on the basis of the DLC record without the
need to rehear the evidence of any witness (per s 157(3)).

[4]

Subsequently, on 24 June 2021 the Authority issued a second minute in which the

Authority declined leave for St Joseph's School to amend its grounds of appeal.

Summary of result

[5]

The appeal is dismissed. Pursuant to s 158 of the Act, however, the decision of the DLC

is modified to include the following condition proposed by Singh Trading before the Authority
(save that there is to be no external advertising by flags or sandwich boards outside the store):

[6]

(i)

Signage shall be limited to displaying the store name and logo on the existing
roof display.

(ii)

No bright colours shall be used in the external decoration of the premises.

(iii)

No specific product or price specials shall be displayed externally.

(iv)

No external advertising shall be displayed by way of flags or sandwich boards
outside the store.

In addition, the following condition is to be included on the licence regarding single

sales of beer, cider and RTDs, as offered by Singh Trading in its application: 1

(v)

No single sales of beer, cider, or RTDs priced at, or less than, $6.00 per unit are
to be sold.

The application and premises

[7]

This appeal relates to an application for a new bottle store off-licence. The application

is made by Singh Trading (2016) Limited (Singh Trading) whose sole director and shareholder
is Mr Mandeep Singh. Singh Trading already holds an off-licence for ' Bottle O Seaview' in
Timaru.

[8]

Singh Trading proposes to trade as 'Bottle O Pleasant Point' and seeks licensed hours

of Monday to Sunday 10.00 am to 9.00 pm.

[9]

According to the land use consent report for the premises,2 the premises will be located

about 17 km from the Timaru town centre. The proposed premises was previously used by the
'Steamer 44' restaurant on Main Road, Pleasant Point across from the now disused railway
station. 3 The surrounding area is characterised as commercial and residential. The site of the
proposed bottle store is itself zoned Commercial 1 (Pleasant Point) within the Timaru District
Plan (the relevant parts of which lists restaurants and licensed premises as discretionary
activities). 4
[1 OJ

According to the tri-council 5 amenity and good order questionnaire in relation to the

application, there are three churches within 500 m of the proposed premises (St Albans Church
at 240 m; Point Presbyterian Church at 400 m, and a Catholic Church at 160 m6). There are
also two schools within 500 m being Point Pleasant Primary School (400 m) and a pre-school
and nursery (350 m).

[11]

The Chief Licensing Inspector, Ms Sharon Hoogenraad, reports that: "The nearest

church is St Joseph's Church which is located approximately 70 m south of the premises.7
St Joseph's School is located next door to the church. St Albans Church is located over 100

2

Timaru District Council, report on a Land Use Consent Application, dated 21 September 2020 at
[2.2]
3 The station now operates as a museum and tourist attraction offering steam train rides on certain
days of the year.
4 above n 2, at [3 .0]
5~Mackenzie District Council, Timaru District Council and Waimate District Council
A.Nff 1 tt: • e time of the hearing before the Authority, this church has been demolished due to it being an
Rke risk. The Authority understands it will be replaced by another church at some future date.
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metres away on the corner of Harris and Munro Streets. Pleasant Point Playcentre is located
approximately 110 metres north of the premises." 8

[12]

The Authority understands the discrepancy in distances between the tri-council report

and the Chief Licensing Inspector's report is down to the Licensing Inspector 's distances being
'as the crow flies ' while the tri-council report refers to distances along travel routes (i.e. roads).

[13]

Following the hearing, the Authority unde11ook a site visit to the locality of the proposed

premises.

Relevant statutory provisions

[14]

Section I 05 sets out the criteria to which a DLC (and the Authority on appeal) must

have regard when deciding whether to issue a licence:
(1)

In deciding whether to issue a licence, the licensing authority or the licensing
committee concerned must have regard to the following matters:
(a) the object of this Act:
(b) the suitability of the applicant:
(c) any relevant local alcohol policy:
(d) the days on which and the hours during which the applicant proposes to sell
alcohol:
(e) the design and layout of any proposed premises:
(f) whether the applicant is engaged in, or proposes on the premises to engage in,
the sale of goods other than alcohol, low-alcohol refreshments, non-alcoholic
refreshments, and food, and if so, which goods:
(g) whether the applicant is engaged in, or proposes on the premises to engage in,
the provision of services other than those directly related to the sale of alcohol,
low-alcohol refreshments, non-alcoholic refreshments, and food, and if so,
which services:
(h) whether (in its opinion) the amenity and good order of the locality would be
likely to be reduced, to more than a minor extent, by the effects of the issue of
the licence:
(i) whether (in its opinion) the amenity and good order of the locality are already
so badly affected by the effects of the issue of existing licences that(i) they would be unlikely to be reduced further (or would be likely to be
reduced further to only a minor extent) by the effects of the issue of the
licence; but
(ii) it is nevetiheless desirable not to issue any further licences:
U) whether the applicant has appropriate systems, staff, and training to comply with
the law:
(k) any matters dealt with in any report from the Police, an inspector, or a Medical
Officer of Health made under section 103 .

(2)

[15]

The authority or committee must not take into account any prejudicial effect that the
issue of the licence may have on the business conducted pursuant to any other
licence.

In respect of s 105(1)(h), s 106(1) provides a ' legislative aid, detailing the factors to

which decision makers must have regard in forming an opinion as to the amenity and good
order of the Iocality': 9
(1)

[16]

Section 3 of the Act sets out the Act's purpose:
(1)

(2)

[17]

In forming for the purposes of section 105(l)(h) an opinion on whether the amenity
and good order of a locality would be likely to be reduced, by more than a minor
extent, by the effects of the issue of a licence, the licensing authority or a licensing
committee must have regard to(a) the following matters (as they relate to the locality):
(i) cu1Tent, and possible future, noise levels:
(ii) cuITent, and possible future, levels of nuisance and vandalism:
(iii) the number of premises for which licences of the kind concerned are
already held; and
(b) the extent to which the following purposes are compatible:
(i) the purposes for which land near the premises concerned is used:
(ii) the purposes for which those premises will be used if the licence is issued.

The purpose of Parts I to 3 and the schedules of this Act is, for the benefit of the
community as a whole,(a) to put in place a new system of control over the sale and supply of alcohol, with
the characteristics stated in subsection (2); and
(b) to reform more generally the law relating to the sale, supply, and consumption
of alcohol so that its effect and administration help to achieve the object of this
Act.
The characteristics of the new system are that(a) it is reasonable; and
(b) its administration helps to achieve the object of this Act.

Relevant to s 3 and s l 05(1 )(a), the object of the Act in s 4 is:
(1)

(2)

The object of this Act is that(a) the sale, supply, and consumption of alcohol should be undertaken safely and
responsibly; and
(b) the ha1m caused by the excessive or inappropriate consumption of alcohol
should be minimised.
For the purposes of subsection (1), the harm caused by the excessive or inappropriate
consumption of alcohol includes(a) any crime, damage, death, disease, disorderly behaviour, illness, or injury,
directly or indirectly caused, or directly or indirectly contributed to, by the
excessive or inappropriate consumption of alcohol; and

er Hutt Liquormarl Ltd v Shady Lady Lighting [2018] NZHC 3100 [28 November 2018] at [66]

(b) any harm to society generally or the community, directly or indirectly caused,
or directly or indirectly contributed to, by any crime, damage, death, disease,
disorderly behaviour, illness, or injury of a kind described in paragraph (a).

Objections
[18]

There are 12 public objections to the application including from St Joseph's School. The

names of the objectors and their concerns are captured in the DLC decision. 10 Six of these
objectors appeared before the DLC as follows:

(a)

Robin and Gillian Ross: Robin and Gillian Ross object to the premises on the
basis that:

(b)

(i)

a bottle store is not a desirable business for a small town where there are
already two outlets for take-away alcohol - it is only a 20 minute drive
to outlets in Timaru and Temuka for alcohol that is not already available
in Point Pleasant;

(ii)

the proposed premises is near a school and opposite a very popular tourist
attraction which would be better served by a cafe; and

(iii)

the proposed premises is surrounded by residential housing and the hours
sought mean residents will be subjected to increased noise, activity, and
possibly 'security threats'.

Rowan Rabbidge and Mark Creba: Ms Rabbidge is the Chairperson of the Board
of Trustees of Pleasant Point Primary School. Mr Creba is the Principal of the
school. Pleasant Point Primary School objects to the application on the basis
that:

(c)

(i)

the proposed premises is opposite one of two primary schools- Pleasant
Point Primary School believes this location poses a significant risk for
vulnerable young people; and

(ii)

school buses use the carpark opposite the proposed premises as a daily
pick-up and drop-off point for secondary students.

Christine Dalgety: Ms Dalgety says:

(d)

(i)

there are already two off-licences in Pleasant Point and there is no need
for a third;

(ii)

she is concerned about the negative effect that the bottle store will have
on peace and quiet, and that the bottle store will lower the resale value
of her home and the tone of the neighbourhood; and

(iii)

she is also concerned about the store being across from a school, and its
impact on children.

Wendy Brighouse-Sword: Ms Brighouse-Sword objects to the application
because:

(e)

(i)

there are already two off-licences on the Main Road;

(ii)

there are primary schools across the road and railway line; and

(iii)

it is not a good feeling as a resident living three doors down, to have a
bottle store 'in their midst'.

St Joseph's School (the appellant): Ms Aroha Stewart is the Principal of
St Joseph's School. Ms Stewart objects to the application on behalf of
St Joseph's School on the basis that:

(f)

(i)

the Timaru District Local Alcohol Policy states that any new licensed
premises must not be within 100 metres of a primary school and that the
proposed premises is located only 66.02 metres from the school's
playground;

(ii)

the proposed premises is 71.67 metres from the church associated with
the school and will be closer when their new church is built - having a
bottle store so close to the church and school leaves the community
vulnerable to saturation and density issues, and that the hours of alcohol
availability will result in associated harms.

Philip Moore: Mr Moore's objection is on behalf of 18 residents of Te Ngawai
Road in Point Pleasant. Mr Moore says the residents object to the application on
the basis that:

(i)

there are already two off-licences in Pleasant Point, as well as a sports
club and a Fire Station which have on-licences - this provides ample
opportunity for people to buy alcohol (Mr Moore says that a large

percentage of the population works in Timaru or surrounding towns
where there are off-licences, negating the need for another one);

[19]

(ii)

a cafe is needed more than another liquor store; and

(iii)

he says that Bottle O franchisees have a poor record of employment
practices with reported cases of migrant exploitation.

The DLC records that the other objectors who did not appear raise similar concerns. 11

The Authority agrees with this assessment.

Attitude of reporting agencies

New Zealand Police

[20]

By way of an email dated 28 October 2020 Sergeant Dallas Robertson of the Timaru

Police advised that the Police do not oppose the application. The Police did not appear or make
submissions before the Authority.

· Medical Officer of Health
[21]

By way of an email dated 17 November 2020 Mr Wayne Cummings, Alcohol Licensing

Officer for the Canterbury DHB, advised that Dr C R Brunton, the Medical Officer of Health,
opposes the application. No reasons were provided at that time although Mr Cummings said a
detailed report would follow. 12 Subsequently, Dr Brunton advised in a letter dated 1 December
2020 that she opposed the application on the following grounds:

(a)

the object of the Act (s 105(1)(a)): an additional off-licence in this area and in a
community experiencing dispropo1tionate alcohol-related harm has the potential
to increase that harm;

(b)

the suitability of the applicant (s 105(l)(b)): the applicant Mr Mandeep Singh
failed a controlled purchase operation in 2018 which resulted in his manager's
certificate being suspended;

(c)

amenity and good order (s 105(1)(h)):
(i)

the proposed premises is within 100 m and in direct line of sight to
St Joseph's Primary School and within 500 m of another primary school
and two childcare centres;

(ii)

the bus interchange for students attending High Schools in Timaru and
Geraldine is directly across the road;

(iii)

students walk past the proposed premises on their way to and from
school, the swimming pool, and other activities; and

(iv)

the area across the road has a history of attracting young people who
congregate and consume alcohol, sometimes resulting in anti-social
behaviour - having an off-licence in this location has the potential to
increase unwelcome behaviour and to adversely impact on amenity and
good order.

[22]

The Medical Officer of Health did not appear or make submissions before the Authority.

Licensing Inspector
[23]

The Chief Licensing Inspector, Ms Sharon Hoogenraad, advised in hers 103 report on

the application 13 that the sale and supply of alcohol on the conditions sought by the applicant
is consistent with the purpose of the Act and the criteria in s 105. The Chief Licensing Inspector
does not oppose the application.
[24]

In her report, the Chief Licensing Inspector notes that the proposed premises is located

on the main road predominantly surrounded by residential properties and also notes the distance
between the proposed premises and the 'sensitive sites' already described. The Chief Licensing
Inspector says, however, that there is no reason to believe that Singh Trading is not a suitable
person to hold a licence and that there is no reason to believe that the amenity and good order
of the locality would be likely to be reduced, to more than a minor extent, by the effects of the
issue of the licence.
[25]

Like the other reporting agencies, the Chief Licensing Inspector did not appear or make

DLC Decision

[26]

After canvassing the objections and reports from the repo11ing agencies, the DLC

examined each of the elements ins 105 of the Act before granting the application.

[27]

The criterion of pai1icular focus for the DLC is s 105(1)(h) relating to the impact of

issuing the licence on the amenity and good order of the locality. When evaluating this criterion,
the DLC specifically considered: 14
(a)

the potential for an increase in anti-social behaviour such as nuisance and
vandalism; 15

[28]

(b)

the potential for an increase in drink driving; 16

(c)

the potential for noise from refrigeration units or delivery vehicles, or both; 17

(d)

visibility and signage; 18

(e)

the potential for increased alcohol-related harm; 19

(f)

the zoning of the site of the proposed premises; 20

(g)

the surrounding residential properties;2 1

(h)

the presence of early childcare centres and schools; 22

(i)

the application of the Local Alcohol Policy (LAP); 23 and

(j)

what evidence there is of alcohol-related harm. 24

The DLC concluded that there is little relevant evidence with regard to proliferation,

and no objection from the Licensing Inspector or the Police. The DLC said that it was: "satisfied
that the amenity and good order of the locality would be unlikely to be reduced, to more than a
minor extent, by the effects of the issue of the licence." 25

[29]

In making its decision, the DLC expressly stated that it considered the matters ins 105,

including the matters in s 106(1)(a) and (b) and concluded that "those matters have been
satisfied by the Applicant in this case".26

[30]

In making its decision, the DLC was also mindful of the need to stand back and consider

the object of the Act, which it cited, 27 before concluding that: 28

Based on all the documentation before us, we consider there is no evidence
demonstrating a link between the proposed premises, and alcohol-related harm .
We are also not convinced that to grant this off-licence would likely reduce the
amenity and good order of the locality to more than a minor extent."
Grounds of Appeal

[31]

The grounds of appeal as set out in the Notice of Appeal dated 19 April 2021 are, in

essence, that:

(a)

the premises will be 66 m from the appellant's school grounds and that this
increases the potential risk of alcohol-related harm to the school's children and
to the wider community; and

(b)

notwithstanding that the premises is in a Commercial Zone of the Timaru
District Plan, the school is located in a residential zone of the District Plan and
therefore consideration should have been taken of the 'I 00 m ruling relating to
the location of a primary school in relation to a bottle store'.

[32]

The Authority said in its minute of 3 June 2021, that it understood the "location and

proximity to the school grounds" to be the basis of a challenge as to whether the object of the
Act will be met by the grant of the application. The appellant says that its "primary concern is
the health, safety and wellbeing of its students, staff and whanau" and that the grant of the
application goes against the purpose and object of the Act. As the appellant put it in its Notice
of Appeal: "Having a bottle store directly opposite our school normalises the constant
availability of alcohol to our students. It leads to the possibility of the increase of alcohol-

related harm within our school proximity and we can definitely state that it will not minimise
the harm."

[33]

The Authority also said in its minute of 3 June 2021 that it understood the reference to

the '100 m ruling relating to the location of a primary school in relation to a bottle store' to be
a reference to an element in the Joint Local Alcohol Policy for the Mackenzie, Timaru and
Waimate District Councils (i.e. the LAP). 29

[34]

In his written submissions before the Authority, Dr Hewison for St Joseph's School

confirmed that the Authority's summary captures the essence of the grounds of appeal which
he refers to as:

[35]

(a)

Ground 1 - Compatibility/ Amenity and Good Order; and

(b)

Ground 2 - Local Alcohol Policy.

In light of this, the Authority now understands that the object of the Act is not in issue

otherwise than in relation to the amenity and good order of the locality.
[36]

Further, in response to questions from the Authority, Dr Hewison conceded that the

second ground does not stand alone from the first ground and accordingly the second ground
was withdrawn.

[3 7]

The essence of St Joseph's School's single ground of appeal then, is that: 30
The DLC did not properly assess, independent of its consideration of the
applicability of the LAP (s l 05(1 )( c)), whether the proposed bottle store is
compatible
with
St Joseph's School (s 106(l)(b)), and that by failing to do so the DLC did not
discharge its obligation to form an opinion about the impact of the issue of the
licence on the amenity and good order of the locality (s l05(l)(h)).

[38]

It is submitted that had the DLC properly undertaken the assessment required by

s 106(1)(b), it would have found on the evidence before it that the amenity and good order of
· the locality would be likely to be reduced, to more than a minor extent, by the effects of the

issue of the licence. In light of this, it is submitted that the application should have been
declined.

[39]

St Joseph's School submits that the Authority, on rehearing the application, should

therefore reverse the decision of the DLC.

Submissions for Appellant

Issue on appeal

[40]

Dr Grant Hewison for St Joseph's School says that the primary legal principle in this

appeal is that expressed by Clark J in Medical Officer of Health (Wellington Region) v Lion

Liquor Retail Limited.

31

As summarised by the Authority in McCutcheon v Level Eighteen Ltd

Dr Hewison says this is: 32

... the evaluative function of the DLC, and now Authority on appeal, is an
assessment of risk: "The factors to be considered in the course of assessing an
application for a licence or for renewal, ... , stand to be assessed in terms of their
potential impact upon the prospective risk of alcohol-related harm."
A causal nexus is required between the evidence to suggest that the grant of the
application, contrary to the object of the Act, will increase the risk of alcohol abuse
and the relevant risk. 33 However, as the evaluative function is an assessment of
risk and it is the risk profile which is relevant, there is no requirement to link
specific alcohol-related harm to specific off-licences, or as Clark J said in Lion
Liquor, 'for the premises to be at the centre of the harm'. As Clark J put it: "The
Act looks to minimise alcohol-related harm. Where there is an evidential
foundation enabling a link to be drawn between a real risk of alcohol-related harm
and the grant or renewal of a licence, the harm must be minimised not ignored or
condoned."
That is, St Joseph's School says that: "the issue on appeal is about whether there is a

[41]

causal nexus between the evidence to suggest that the grant of the application, contrary to the
object of the Act, will increase the risk of alcohol abuse, and in this case, that the amenity and
good order of the locality will be likely to be reduced, to more than a minor extent, by the

31

Medical Officer of Health (Wellington Region) v Lion Liquor Retail Limited [2018] 1123 at [43] and
[47]
Mccutcheon v Level Eighteen Ltd [2021] NZARLA 26 at [64]- [65]
u~'{ ~ND 33 t~ra-Papatoetoe Local Board v John Enterprises Ltd [2012] NZHC 1406, [2012] NZAR 717 at [31],
~r~ ~ ~ t~·- d Medical Officer of Health v Birthcare Auckland Ltd [2015] NZHC 2689 at [50] and Medical
~
Off, Ii , f Health (Wellington Region) v Lion Liquor Retail Limited, above n 31 at [60]

--==--~

ga::. ~~

Ci)

LU

.h

~

c:::-

~

~~

oJ,tt • 1'\."°

=-.,,.

effects of the issue of the licence. Given that the licence has not yet issued, what the Authority
is required to consider is the potential risk profile in relation to the locality." St Joseph's School
says that the DLC looked for actual alcohol-related harm not the potential for harm, and by
doing so, the DLC erred in its assessment of the application.

[42]

The core of St Joseph's submission is thats 106(l)(b) of the Act requires a decision-

maker, when forming an opinion about amenity and good order of the locality (s 105(l(h)), to
consider the extent to which the premises are compatible with the purposes for which the land
near the premises is used. It is submitted that the DLC erred because it did not explicitly have
regard to the extent to which the premises are compatible with the nearby school, or
alternatively that it erred in this assessment by limiting its consideration to the applicable
District Plan zoning of the site and the LAP.

[43]

St Joseph's School submits that an assessment of compatibility goes beyond a simple

question of whether the land is appropriately zoned which is addressed, in any event, by the
requirement in s 100(f) of the Act (that the application be accompanied by a certificate stating
that the premises meets the requirements of the Resource Management Act 1991 and the
building code).

[44]

It is submitted that the word 'compatible', which is not defined, generally means 'things

being able to exist or occur together without problems or conflicts.' The question,
St Joseph's School says, is whether the premises and the school can exist together without
undue risk of alcohol-related harm for the school's children and the school's wider community.

[45]

This assessment of compatibility, it is submitted, includes considerations of proximity

and while the school is not immediately next door to the proposed premises, it is sufficiently
proximate to be considered 'near' (per s 106(1)(b)(i)). Before the Authority, St Joseph's School
submits that as a starting point, the term 'near' should be considered to be anything within a
radius of approximately 100-200 m although what is near depends on context. In this case, it is
submitted that because children in the school playground are able to see the proposed premises,
the school is 'near'. The same, it is submitted, can be said of the park benches, and the area
where the bus stops for secondary students. Dr Hewison told the Authority that it is the direct

[46]

St Joseph 's School submits that the assessment of compatibility also involves an

assessment of the potential risk profile of alcohol-related harm relative to the ' use of the land'
as a school which, in turn, includes an assessment of the potential risk profile of alcohol-related
harm in relation to:

(a)

other sensitive sites frequented by school children and the school community
(e.g. the medical centre);

(b)

the walking or travel routes for children attending the school and other nearby
facilities;

( c)

other nearby facilities associated with the school (e.g. the swimming pool); and

(d)

the profile of the children attending the school (e.g. the relative deprivation of
those attending the school, or of some of those attending the school).

[47]

It is also submitted that consideration also needs to be given to the small and isolated

nature of Pleasant Point and that the location of the premises in the centre of activities
undertaken by school children and the school community.

[48]

In addition, St Joseph's School submits that consideration ought to be given to the types

of potential alcohol-related harm that might impact the school such as nuisance and vandalism
(e.g. broken bottles and litter) and the visual impact of the store on the children and the school
community (including not only that it is in line of sight of the school but also its colour and
livery). Other considerations include: the potential for the congregation of drinkers, rowdiness,
increased potential for crime, normalisation of alcohol, marketing of alcohol to children,
pedestrian injuries, the increased availability of alcohol (i.e. adults or siblings supplying
underage children), and the pressure that this creates for school staff and parents to develop
strategies to keep students safely away from the bottle store.

[49]

St Joseph's School submits that the evidence before the DLC includes:

(a)

High School buses using the carpark opposite the proposed premises to drop off
and pick up secondary students;

(b) .

the effects of alcohol dependency in the school community now;

(c)

concerns over proximity of the premises to the doctor, the fish and chip shop,
and to families with children;

(d)

concerns about the location being across from a school and where children walk;

(e)

the potential for issues with intoxicated persons;

(f)

proximity to residential housing;

(g)

noise, vandalism and nuisance;

(h)

the area across from the proposed premises having a history of people
congregating to drink alcohol, sometimes resulting in anti-social behaviour; and

(i)

[50]

the area having a deprivation level of 7. 34

St Joseph 's School submits that the Authority has previously accepted that communities

with higher levels of deprivation are more vulnerable, and are generally associated with higher
potential risk profiles for alcohol-related harm. Of note, St Joseph 's School says that the DLC
did not mention the deprivation of the area and therefore did not assess the application to the
higher threshold required in vulnerable communities.

[51]

St Joseph's School accepts that the DLC did note that:

(a)

the premises are surrounded by predominantly residential properties;

(b)

the premises are almost adjacent to the doctor or medical centre used by school
children; and

(c)

[52]

there will be increased signage (including the bright green livery and branding) .

St Joseph's School says, however, that beyond noting these things the DLC did not

explicitly assess whether the school and the premises are compatible given:

(a)

levels of deprivation;

(b)

the location to the medical centre;

(c)

the visual impact of signage on the school;

(d)

the exposure ofchildren to alcoho l branding and advertising;

(e)

the reserve and seating across the road;

(f)

the bus stop both outside the premises and across the road;

(g)

the attendance of school children at Kiwi Sport at the local Domain (which St
Joseph's School says requires children to walk past the premises); and

[53]

It is also submitted that the DLC erred in fact in saying that there were no primary

schools within 100 m of the proposed premises when the evidence is that St Joseph's School is
66.02 m away.

[54]

By not unde1iaking this assessment of compatibility it is submitted that the DLC erred

and did not form an opinion as required under s 105(1 )(h).

[55]

St Joseph's School submits that the term 'locality' ins 105(l)(h) encompasses all of the

township of Pleasant Point and that 'amenity and good order', as defined in the Act, embraces
all of the features, benefits and advantages inherent in the locality in question including its
physical or tangible components (including the absence of 'unsightliness', nuisance and
vandalism), as well as the psychological or social components as set out in the object of the Act
(s 4). That is, 'amenity and good order' is a wide ranging and flexible concept which includes
such things as noise, nuisance and vandalism, as well as the appearance and way of life of the
neighbourhood, but also some 'more elusive' matters such as the standard or class or reasonable
expectations of the people residing in the locality. It is submitted that considerations of amenity
and good order also includes the residents' subjective perceptions of the place, and subjective
judgements for which it is difficult to provide a fully rational or concrete foundation.

[56]

It is further submitted that if an application causes antagonism or afront to an

immediately affected and identifiable group because of their cultural or religious practices and
beliefs, then a detrimental impact may be shown. For example, the values of a church
community will be relevant and issues of taste and morality should not necessarily be set aside
in assessing the concerns raised in objections.

[57]

While it is submitted that a decision-maker should not blindly accept subjective fears

and concerns, and that there must be evidence that can be objectively assessed before a finding
is made of an adverse effect on the amenity and good order of the locality, it is submitted that
there is sufficient evidence to support such a finding in this application, such evidence being a
mix of objective and subjective concerns about prospective risks.

[58]

In terms of the expression 'more than minor', it is submitted that the term 'minor' should

'comparatively unimp01iant,' 'relatively small or unimpo1iant' or 'of little significance or
consequence'.

[59]

St Joseph's School submits that the DLC also erred in its assessment of amenity and

good order by concluding that there was no evidence to indicate that:

(a)

anti-social behaviour such as nuisance and vandalism may change if the
application is granted;

(b)

there would be no more than a minor effect from visibility and signage;

(c)

there was no local expert testimony provided to substantiate the concern
regarding increased alcohol-related harm;

(d)

there were not primary schools within 100 m of the proposed premises; and

(e)

there was no local evidence or statistics provided to show that there has been
any alcohol-related harm or increase in alcohol-related harm.

[60]

To the contrary, it is submitted that:

(a)

there is evidence that anti-social behaviour such as nuisance and vandalism may
change if the application is granted;

(b)

the signage and livery will be bright green, and on a worse-case scenario a
precautionary approach should have been taken;

(c)

the Medical officer of Health gave 'expert' testimony to substantiate the concern
regarding increased alcohol-related harm;

[61]

(d)

there are primary schools within 100 m of the proposed premises; and

( e)

statistics had been provided of local deprivation.

St Joseph's School submits that the Authority should conclude upon independently

evaluating the evidence, that the overall amenity and good order of the locality would be likely
to be reduced, by more than a minor extent, by the effects of the issue of the licence.

[62]

In relation to the LAP, St Joseph's School submits that the DLC erred by restricting

itself to considerations about zoning and whether the LAP is applicable. By doing so,

even if the LAP has no application, the compatibility of the premises with the school still needs
to be independently assessed.

Submissions for Respondent
[63]

In response, Mr Andrew Riches for Singh Trading submits that:

(a)

the two Pleasant Point schools spoke to their opposition before the DLC and had
the opportunity to present their arguments : the DLC took into account the
proximity of the schools in assessing the application and considered the LAP;

(b)

the DLC correctly assessed the application against the object of the Act taking
into account the proximity of the schools; and

(c)

despite St Joseph's School's primary concern being about the health, safety and
well-being of students, staff and whanau, no evidence was presented before the
DLC as to how the grant of the licence would impact this nor, it is submitted,
was evidence presented as to the claimed adverse effects on students, staff and
whanau or of any harm caused by the excessive or inappropriate consumption
of alcohol, or of the harms described in s 4(2) of the Act.

[64]

It is submitted that the burden is on St Joseph's School to satisfy the Authority that the

decision of the DLC is wrong.
[65]

Before the Authority Singh Trading submits that there must be some so11 of causal nexus

between the evidence to suggest that the grant of the application, contrary to the object of the
Act, will increase the risk of alcohol abuse and the relevant risk. Singh Trading submits,
however, that the concerns of the objectors is not evidence that can be said to supp011 those
very concerns.
[66]

It is also noted by Singh Trading that the only opposition from reporting agencies is

from the Medical Officer of Health who has chosen not to take part in the appeal.
[67]

Singh Trading submits that the DLC assessed whether the amenity and good order of

possibility with the Police saying that there has been only one recorded incident of drink driving
in the past six months. Otherwise no local evidence or expert testimony was presented to
substantiate the concerns about increased alcohol-related harm .

[68]

It is submitted too that the DLC addressed compatibility in connection with s 106 and

identified two other off-licences in town as well as the residential nature of the surrounding
area. Before the Authority, Singh Trading submitted that the inquiry is about the amenity and
good order of the locality (s 105(1)(h)) and not compatibility per se, the question of
compatibility being a legislative aid to assist in the assessment of amenity and good order. It is
submitted that incompatibility is not the be all and end all, and that premises might in some
contexts be said to be incompatible without there being any significant impact on amenity and
good order.
[69]

Singh Trading notes that the DLC said: 35
There are no Early Education Centres, Primary Schools, or Secondary Schools
within 100 metres of the proposed premises, as prescribed in the Local Alcohol
Policy. The discretionary condition policy within the LAP regarding the
aforementioned education facilities does not apply to premises that are located in
a commercial zone 1 (Pleasant Point) of the Timaru District Plan.

[70]

Whereas St Joseph's School considers that in saying this the DLC erred in finding that

there are no schools within I 00 m of the proposed premises, it is submitted that the DLC made
no error. Rather, the DLC's comments are directed at whether the provisions of the LAP are
relevant, which they are not as the premises are within a commercial zone.

[71]

It is submitted that the DLC was aware of the proximity of the school. In any event, it

is submitted that the assertion that the school is 66 m away as the crow flies ignores the reality
of the railway line and the train station which separates the school from the location of the
proposed premises. It is submitted that the school is also able to be accessed without the need
to walk past the store.
[72]

Singh Trading also submits that the expression 'near the premises' ins 106 refers to the

land in.the immediate vicinity of the proposed premises (such as surrounding houses), and that

that an assessment of what is ' near' is contextual and that ' compatibility' goes beyond simply
whether land is zoned appropriately but submits that it is limited to consideration of the land
near the premises informed by the matters ins 106(1)(a). Widening the consideration of ' land
near' to land which is blocks away or separated by roads and railway lines would mean that in
any application there would be land incompatible such that the test would be needlessly
stringent.
Singh Trading submits that in the present case there is no evidence that an off-licence

[73]

will increase noise levels. Nor, it is submitted, is there evidence that the premises will increase
nuisance and vandalism.
[74]

In terms of proliferation, it is submitted that the DLC considered proliferation and

furthermore none of the local community expressed concern that there is an off-licence at a
supermarket in which children are capable of attending.
Singh Trading submits that there is no evidence of any issues with incompatibility other

[75]

than the fact that the store would be visible from the school.
[76]

The concerns raised by residents, it is submitted, do not lead to matters at the heart of

s l 05(1 )(h) nor is there evidence of matters relevant to s 105(1 )(h). The only opposition from
reporting agencies is from the Medical Officer of Health but there is no evidence to back up
that opposition, or to explain why the Medical Officer of Health did not oppose the other two
off licences in town. It is submitted that the DLC notes that there is no factual basis to support
the position of the Medical Officer of Health.
[77]

It is also submitted that none of the objectors nor the Medical Officer of Health

addressed the fact that the premises have previously been used as an on-licence for many years
and that no objector opposed the licence being issued to the Pleasant Point Hotel or to the Four

Square.
[78]

Before the Authority, Singh Trading Limited submits that what appears to be in issue in

this appeal is the visual impact of the premises and that what is contended is that school children

The Four Square, it is submitted, also sells alcohol and is a store that children can go into
without their parents, or walk past, yet no issue is raised about this causing harm.

[79]

That the premises may be an eyesore or have a negative visual impact, it is submitted,

was not raised before the DLC, such that the focus was on some other aspect of harm arising
out of being able to see the premises. Singh Trading says, in any event, that it is not its intention
to use bright green signage that is used by some other ' Bottle O' stores.

[80]

In terms of the DLC failing to consider the deprivation of the locality, it is submitted

that this was not put in issue before the DLC but also that the Medical Officer of Health said
that the overall deprivation index for the locality was 3 .5. It is submitted that even Ms Dalgety
who lives in the 'band' within the locality that has a deprivation index of 7, she did not suggest
that the premises should not be granted a licence because of deprivation levels .

[81]

Before the Authority it was also submitted that St Joseph's cannot on one hand say that

they have concerns because Pleasant Point is an isolated community and at the same time argue
the opposite, namely that there is no need to grant the licence because people can easily go to
Timaru to purchase alcohol.
It is also submitted before the Authority that issues of taste and morality are not matters

[82]

that ought to be considered, s 102 stating that no objection may be made in relation to matters
other than those ins 105.
Singh Trading does not accept that the evidence, such as it is, was not fully considered

[83]

as the DLC sets out the evidence in its decision. It is accepted that the DLC did not expressly
cross-reference all of this back to its consideration of compatibility under s I 06(1 )(b) but the
DLC's decision makes clear that it considered this evidence. Singh Trading submits that the
evidence before the DLC is at best general, being about limiting or capping the availability of
alcohol, and not about amenity and good order.

[84]

In relation to the LAP, Singh Trading submits that the DLC did not stop after only

considering the LAP and zoning but instead it expressly considered that the premises is
surrounded by predominately residential properties (which it confirmed following a site visit);

J~o ~

~

~\

~~

::::ff

~

~G) I

1:i,. ))

cc.

,s

.i;_~d to the other off-licences within 500 m of the proposed location; and also noted the

•~

J.~f
/

~.\-t~

~ <:'.)

OJ)'rf •

presence of schools and early childhood centres. The only thing the DLC did not do is expressly
refer these back to s 105.

[85]

Singh Trading accepts that it is not sufficient to only look at the LAP and that it is not a

complete answer to say the LAP does not apply. Singh Trading agrees that there is a need to
consider all of the criteria in s 105 as made clear by the words "must have regard to" in
s 105(1). Singh Trading says, however, that the DLC gave full consideration toss 105 and 106
but the DLC was simply not presented with any evidence to show that that granting the licence
would affect the amenity and good order in any way. As a consequence, it is submitted that the
appeal should be dismissed.
Decision and reasons

Legal Principles

[86]

As this Authority has said before, including recently in Selby v KIW-E Otaki Limited: 36
An appeal brought pursuant to s 154 of the Act is by way of rehearing. 37 As the
Authority said in Mangere-Otahuhu Local Board v Level Eighteen Limited, 38 the
onus is on the appellant before the Authority to satisfy the Authority that the
decision in the original hearing before the DLC was wrong. Mangere-Otahuhu
Local Board v Level Eighteen Limited reflects what the Supreme Court said in
Austin, Nichols & Co Inc v Stichting Lodestar: 39 " ••• the appellant bears an onus
of satisfying the appeal court that it should differ from the decision under appeal.
It is only if the appellate comt considers that the appealed decision is wrong that
it is justified in interfering with it."
In Mangere-Otahuhu Local Board v Level Eighteen Limited the Authority said
that it will be slow to draw different factual conclusions from a DLC as the DLC
will have had the advantage of hearing the evidence at first instance. 40 As Davison
J said in Rainger v General Distributors Limited, however, there is less need for
the Authority to hesitate in the circumstances as the Authority is as much a
specialist body as the DLC in the field of alcohol regulation. 41 The central point
is that what the Authority is required to do on appeal is to make its own assessment
of the merits of the application. It is not sufficient for the Authority to simply
decide that the DLC's decision was one which was open to it on the evidence.

36

Selby v KIW-E Otaki Limited [2020] NZARLA 210, at [68] and following
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Instead what the Authority is required to do is to independently assess the
evidence and the merits of the application and to reach its own conclusion.
The approach to be taken by the Authority when determining whether to grant an
application for a licence has otherwise been well traversed by the superior courts.
As Heath J said in Re Venus NZ Ltd, 42 the Act does not articulate a specific test
for the Authority to apply when determining whether to grant an off-licence
application. Rather, a series of criteria are identified ins 105(1) that the Authority
must take into account in determining whether to issue a licence. In any given
application, one or more of these criteria may assume prominence.

As Gendall J said in Christchurch Medical Officer of Health v J & G Vaudrey
Ltd, 43 the role of the DLC or the Authority in considering the relevant factors in
s 105 of the Act is an evaluative one: 44
Thus, when the relevant body receives an application, they must
consider it against s 105 in deciding "whether to issue a licence".
There is no presumptive position, and ce1tainly no foregone
conclusion. I think the reality of the position is that if the object of
the Act cannot be achieved by the application, then it cannot
succeed.
So, in my view, the position can be summarised as follows:
(a) The role of the relevant body upon receipt of an application for
licensing or re-licensing is an evaluative one, requiring the decision
maker to make a merits-based determination on the application.
(b) In considering an application, the relevant body is fundamentally
required to assess whether a licence ought to issue. In so doing, it
must:
(i) consider any objections made by persons who have a
greater interest in the application than the public generally;
(ii) consider any opposition filed by the constable in charge
of the Police station nearest to where the application is filed,
a Licensing Inspector, and the Medical Officer of Health;

f',._ NfJ-/2"<[({7 Venus NZ Ltd [2015] NZHC 1377, [2015] NZAR 1315
~

i~.tchurch Medical Officer of Health v J & G Vaudrey Ltd [2015] NZHC 2749, [2016] 2 NZLR 382
Medical Officer of Health v J & G Vaudrey Ltd, above n 43 at [54] -[56]
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(iii) have regard to the criteria stipulated in s 105 of the Act
... ; and
(c) The relevant body must finally cross-check whether the
application is capable of meeting the object of the Act.
(d)

In Medical Officer of Health (Wellington Region) v Lion Liquor Retail Limitec/' 5
Clark J summarised the applicable principles in respect of the renewal of a
Iicence.46 These principles include that a DLC, and the Authority, after having
regard to the criteria in the Act, is then to step back and consider whether there is
any evidence indicating that granting the application will be contrary to statutory
object in s 4. Or as Heath J articulated a "test":47
Although the "Object" of the 2012 Act is stated as one of 11 criteria
to be considered on an application for an off-licence, it is difficult to
see how the remaining factors can be weighed, other than against the
"object" of the legislation. It seems to me that the test may be
articulated as follows: is the Authority satisfied, having considered
all relevant factors set out ins 105(1)(b)-(k) of the 2012 Act, that
grant of an off-licence is consistent with the object of that Act?
This evaluative function of the Authority is an assessment ofrisk: 48
The factors to be considered in the course of assessing an application
for a licence or for renewal, as the appellants submitted, stand to be
assessed in terms of their potential impact upon the prospective risk
of alcohol-related harm.
A causal nexus is required between the evidence to suggest that the grant of the
application, contrary to the object of the Act, will increase the risk of alcohol abuse
and the relevant risk. 49 However, as the evaluative function is an assessment of
risk and it is the risk profile which is relevant, there is no requirement to link
specific alcohol-related harm to specific off-licences, or as Clark J said in Lion
Liquor, ' for the premises to be at the centre of the harm' .50

While Lion Liquor involved a renewal of an off-licence, the same reasoning is
applicable to the initial grant of an off-licence. As Clark J put it: 51
The Act looks to minimise alcohol-related harm. Where there is an
evidential foundation enabling a link to be drawn between a real risk
of alcohol-related harm and the grant or renewal of a licence, the
harm must be minimised not ignored or condoned.
The weight to be applied to each of the criteria ins 105 is a matter for the DLC or
the Authority. As Gendall J said in Christchurch Medical Officer of Health v J &
G Vaudrey Ltd, 52 the principles relating to the requirement to 'have regard to' can
be summarised as these:
(a) the phrase "have regard to" bears its ordinary meaning;
(b) the decision maker must actively and thoughtfully consider the relevant
matters;
(c) to do so requires the decision maker to co1Tectly understand the
matters to which he or she is having regard;
(d) the weight to be given to such matters is generally within the
discretion of the decision maker;
(e) there will be cases where the matter(s) to which the decision maker is
required to have regard are so fundamental or critical that they assume
an elevated mantle.
[87]

In this appeal, St Joseph's School is asking the Authority to give prominence to one

criterion in s 105( 1) of the Act, namely s 105( 1)(h), and to conclude that the amenity and good
order of the locality will be likely to be reduced, to more than a minor extent, by the effects of
the issue of the licence. More precisely, St Joseph's is asking the Authority to reach this
conclusion on the basis that the proposed bottle store is near a school and that the two are
incompatible.
[88]

While the DLC (and now the Authority), must have regard to the matters ins 106(1),

these matters are not themselves criteria against which a decision maker is to evaluate an
application for a licence. Those criterion are set out in s 105. Section 106(1) operates, as
Churchman J said in Lower Hutt Liquormart Ltd v Shady Lady Lighting, as a 'legislative aid,
detailing the factors to which decision makers must have regard in forming an opinion as to the
amenity and good order of the locality'. 53 This is evident from the opening words of s 106(1)
which read: "In forming for the purposes of section 105(1)(h) an opinion on whether the

amenity and good order of a locality would be likely to be reduced, by more than a minor extent,
by the effects of the issue of a licence, the licensing authority or a licensing committee must
have regard to ... " the matters listed in 106(1)(a) and (b).

[89]

In this case, what the DLC was required to do, and what the Authority is now required

to do on appeal, is to actively and thoughtfully consider whether the school is 'near' the
proposed bottle store, and if so, whether the bottle store is compatible with the school.

[90]

That, however, is not of itself sufficient to determine the application. If the two premises

are incompatible, the weight that is to be given to any incompatibility (when forming an opinion
about the impact that the granting of the licence might have on the amenity and good order of
the locality), is a matter for the decision-maker based on the evidence before it. In this regard,
Singh Trading is correct in saying that the premises may be incompatible at some level, yet a
decision maker may find that the degree of incompatibility is not so significant as to result in
more than a minor impact on the amenity and good order of the wider locality.
[91]

After considering the weight to which compatibility goes to amenity and good order, the

weight that the decision-maker puts on the amenity and good order of the locality itself, relative
to the other criteria in s 105(1 ), is also a matter for the decision-maker as it stands back to
evaluate the application against all of the criteria in s 105(1 ), which evaluation is aimed at
gauging the likely impact that the issue of the licence will have on the prospective risk of
alcohol-related harm (that is, whether the object of the Act will be achieved). This evaluation
involves the exercise of judgement informed by evidence. While the focus is prospective in
nature, evidence of past or present alcohol-related harm is a relevant consideration as this is an
indicator of possible future risk. 54

[92]

On appeal, before the Authority is justified in interfering with the DLC 's evaluation and

decision, the Authority is not only required to be satisfied that the DLC erred in some respect
but based on the Authority's own independent assessment of the evidence and the merits of the
application, the Authority must be satisfied that the decision reached by the DLC (i.e. the grant
of the application) is wrong, that being the only real sense in which any error matters. In doing
so, the Authority is not constrained by what is included under the "Decision" part of the DLC

decision. As Gault J said in ER Bellas Ltd v Karikari 2012 Charitable Trust Inc01poration, 55
the decision needs to be read as a whole: "Mere omission is not a misdirection. The Authority
need not refer individually to every piece of evidence. Reasons can be incorporated by reference
(whether to submissions, a decision under appeal, or otherwise) . But reasons cannot otherwise
be inferred from such background sections in a decision. Reasons must be stated."

[93]

In this case, what St Joseph's is asking the Authority to conclude is that the DLC did not

have regard to the issue of compatibility, and as a result it failed properly to form an opinion
about the impact of the licence on the amenity and good order of the locality. Implicitly,
St Joseph's School is also asking the Authority to put such weight on any impact on the amenity
and good order of the locality (against the other criteria in s I 05), that the DLC's decision to
grant the licence ought to be reversed.

[94]

Whether the Authority ought to do so turns on the evidence. That is, the Authority is

required to ask whether the evidence provides a foundation to enable a link to be drawn between
the grant of the application (and the issue of the licence) and a real risk of alcohol-related harm.
If the evidence does not support there being a prospective risk of alcohol-related harm, then the
Authority ought not to disturb the decision of the DLC.

The Authority's assessment of the evidence and the merits of the application
[95]

In relation to the amenity and good order of the locality, s 5 of the Act defines the

expression 'amenity and good order of the locality' in relation to an application for a licence,
as meaning the extent to which, and ways in which, the locality in which the premises concerned
are situated is pleasant and agreeable. In forming an opinion for the purposes of s 105(1 )(h),
the DLC is required to have regard to the matters in s I 06.

[96]

Mr Mandeep Singh says that advertising will be kept unobtrusive and that the store will

not have any particular adve1tisements of products or prices on the front of its store. Advertising
will be limited to signage on the front of the shop, 56 namely the use of the 'Bottle O' name on
the outside of the store. 57

[97]

Mr Singh will not be selling single cans or bottles of beer or RTDs favoured by those

looking to consume alcohol immediately or in a nearby vicinity.58

[98]

Cameras will be placed so as to observe the reserve across from the premises as a

deterrent to people seeking to drink in that area. 59 There are few trees in the grassed area across
from the premises such that people can be easily seen.60

[99]

Before the Authority Mr Singh said he has purchased the building in which the premises

are situated and that he and his family intend to live in the residence attached to the premises.61

[100] There is a bus stop on the street approximately 250 m from the proposed premises which
is part of the school transport network. 62

[101] The surrounding area is very clean and tidy and Mr Singh did not observe any empty
cans in the area. 63 The area is pleasant and agreeable. 64

[102] Mr Singh has taken no paiticular steps to minimise the exposure of alcohol to local
children.65

Ms Gillian Ross

[ 103] Ms Ross says that the proposed premises is surrounded by residential housing meaning
that the opening hours are such that residents will be subjected to noise from fridges and
deliveries, and possible security threats, although under cross-examination she said that she was
not aware the area was zoned as commercial. 66

Rowan Rabb;dge

[ I 04] Mr Rabbidge gave evidence that the proposed location is a carpark used by buses as a
daily pick-up and drop-off area for secondary students, and that the premises is opposite one of
two primary schools. Mr Rabbidge said that while not an official bus stop, the bus pulls in where
it is convenient. 67 In response to a question from the Medical Officer of Health about amenity
and good order, Mr Rabbidge said that he is concerned about the messaging of having a third
off-licence in Pleasant Point, rather than describing issues going to amenity and good order. 68

Ms Dalgety

[105] Ms Dalgety considers that the bottle store will affect her peace and quiet (notably from
deliveries), and lower the resale value of her home but she did not speak to amenity and good
order beyond raising that concern. Ms Dalgety accepts, however, that she knew that one day
the premises would house another commercial business as it is zoned commercial. 69

Ms Brighouse-Sword
[106] Ms Brighouse-Sword said before the DLC that she does not believe the measures being
taken (to not have advertising on the premises and to have tinted windows), go far enough to
minimise the exposure of alcohol and advertising to children but when asked if she believes the
store will cause public disorder, she replied that was not her thoughts, but more that it will be
too visible. Ms Brighouse-Sword said she did not know about increasing criminal activity. 70

Ms Aroha Stewart

[ 107] Ms Stewart gave evidence that the proposed premises is in line of sight of children who
also walk past the proposed premises before and after school. Ms Stewart also said that the
school has found alcohol bottles on school grounds three times in the last 18 months. 71

[I 08] Ms Stewart (as did Mr Creba for Pleasant Point Primary School), acknowledges that
she did not bring evidence before the DLC and said that she would have done so if she knew it
was needed. 72
Mr Philip Moore

[109] Under cross-examination Mr Moore said he was not aware of any incidents or effects
on the community to which the two current off-licences have contributed, 73 and that Pleasant
Point is a pleasant and agreeable area.74

Medical Officer ofHealth
[ 11 O] Ms Ensor, delegate for the Medical Officer of Health maintained that the availability of
alcohol in the area would have 'more than a minor effect' but acknowledged that there is no
current issue with litter or graffiti due to alcohol in the area, and no data or evidence from
around other bottle stores in other South Canterbury towns. The Medical Officer of Health said
under cross-examination that she also had no information from other agencies to suggest
disorder. 75

Chief Licensing Inspector
[111]

Ms Hoogenraad, the Chief Licensing Inspector, when asked by Sgt Winchester ifthere

had ever been any noise complaints received about bottle store refrigeration units, replied that
there had not been. 76
Sergeant Winchester
[112] Sergeant Sam Winchester said that the Police do not oppose the application and in
response to a question from the DLC, said that there were no statistics related to off-licences,
and that the amenity and good order 'is good in Pleasant Point'. Sergeant Winchester said that
there are no Police call-outs to this area for alcohol-related incidents and only one drink driving

incident recorded in the previous six months. Sergeant Winchester said there is no evidence that
a stand alone bottle store in the location of the proposed premises would cause more issues. 77

[113] We now turn to the relevant considerations ins 106 of the Act.
Current, and possible fitture, noise levels (s 106(1)(a)(i))

[114] There is no evidence of current problems with noise in the locality. While Ms Dalgety
is concerned that a bottle store will affect her peace and quiet, notably from deliveries, there is
no evidence that this has been an issue associated with the premises while operating as a
restaurant and cafe, or more generally within Pleasant Point. The evidence of the Chief
Licensing Inspector is also that there have never been any noise complaints received about
bottle store refrigeration units.

[115] While there is always the possibility of noise associated with deliveries to commercial
premises, the area is zoned as commercial, and the evidence does not suppmt the position that
possible future noise is a real likelihood.
Current, and possiblefitture, levels of nuisance and vandalism (s 106(1)(a)(ii))

[116] The proposed premises is surrounded by residential housing and while concerns have
been expressed about possible security threats, there is nothing to show that this has ever been
an issue, or that it will be in the future. The fact that the licensee and his family intend to live
at the premises, and have purchased the building, tends towards this being less of an issue
compared to where a licensee does not live nearby.

[117] The evidence, borne out by the Authority's site visit to Point Pleasant, is that locality is
very clean and tidy and there are not empty alcohol containers or other litter strewn in the area.
While Ms Stewart gave evidence that the school has found alcohol bottles on school grounds,
this has happened only three times in the last 18 months. It is not a regular occurrence at the
moment. That Mr Singh will not be selling single cans or bottles of beer, cider or RTDs
favoured by those looking to consume alcohol immediately or in a nearby vicinity such that the

[118] Ms Ensor acknowledged before the DLC that there is no current issue with litter or
graffiti due to alcohol in the area and nor is she aware of this being an issue in South Canterbury.
Ms Ensor had no information to suggest disorder. The evidence of Mr Moore is also that he is
not aware of any incidents or effects on the community to which the two current off-licences
have contributed.

[119] Similarly, Sgt Winchester's evidence is that there are no Police call-outs to the area for
alcohol-related incidents and only one drink driving incident has been recorded in the previous
six months. Sgt Winchester said there is no evidence that a stand-alone bottle store in the
location of the proposed premises would cause more issues.
[120] Taken together, the evidence does not suppo1t the position that current and possible
future noise is an issue.

The number of premises for which licences of the kind concerned are already held
(s 106(1)(a)(iii))
[121] As the DLC noted, there are two other off-licences in Point Pleasant within 500 m,
namely the Pleasant Point Four Square and the Pleasant Point Hotel. 78 As Mr Moore, Ms Ensor
and Sgt Winchester have said, these do not appear to be contributing to any incidents or effects
on the community.
[122] Having regard to the matters ins 106(1)(a), the evidence establishes that the locality,
which is the focus of s 106(1)(a), is pleasant and agreeable. There does not appear to be any
dispute about this. At best, the concern is that the amenity and good order might deteriorate in
some way should the licence be issued . While this is always a risk, the consideration under
s 105(1 )(h) is whether there is anything to indicate that the amenity and good order of the
locality will likely be reduced, to more than a minor extent, by the effects of the issue of the
licence. The Authority is not satisfied that the matters in s 106(1 )(a) taken individually or
together, indicate this is likely to be the case. Rather, as Singh Trading submits, the evidence is
at best general evidence about limiting or capping the availability of alcohol in Pleasant Point
rather than being about amenity and good order issues.

The extent to which the land near the premises is compatible with a bottle store off-licence
(s 106(1)(b))

[123] There appears to be no dispute that an assessment of compatibility goes beyond
consideration of zoning and the LAP. Singh Trading acknowledges that it is not sufficient to
only consider these matters. The Authority agrees with this.

[124] The Authority also agrees there is no need to look beyond the ordinary usage definition
of the term ' compatibility' . The Authority accepts that the term generally means that things are
able to work well together, or to coexist in a mutually tolerant way.

[125]

This assessment of compatibility is not restricted to considerations of tangible features

of the land in question, but requires consideration of the extent to which the land is used is
compatible, in this case those uses being as a primary school and a bottle store. This includes,
in this case, how the appearance of the bottle store fits within the other buildings and residences
nearby.

[126] The Authority also agrees that this assessment of 'compatibility' may in some cases
involve an assessment of the potential for risk, as the risk of alcohol-related harm may go to
whether the uses of the land in question are 'mutually tolerant'. It is for this reason, for example,
that licences are unlikely to be granted where firearms are in use nearby, 79 or for consuming
alcohol in hot pools.80

[ 127] The Authority does not accept, however, that an assessment of compatibility extends to
other sites used by the school such as the local swimming pool, the domain, or other facilities
frequented by school children and the school community if they cannot also said to be 'near' to
the site of the proposed premises.

[128] That Pleasant Point is 'small and isolated' and the fact that the proposed premises is in
the centre ofactivities undertaken by school children and the school community is only relevant
to the extent that the test of' nearness' is met.

[ 129] The potential for congregation of drinkers, rowdiness, increased potential for crime, and
pedestrian injuries are relevant to a decision-maker's consideration of noise, nuisance, and
vandalism. The Act expressly provides for this in s 106(1 )( a). That being the case, there is no
requirement or need to also read these kinds of matters into s I 06(1 )(b ).

[130] Similarly, the increased availability of alcohol is a matter for which a decision-maker is
already required to have regard when considering the number of premises for which licences
of the kind concerned are already held (s 106(1)(a)(iii)). There is no requirement, or need, to
also read this into s 106(1 )(b).

[ 131] Line of sight may be a relevant factor for determining compatibility, but the primary
focus of s 106(1 )(b) is on the purposes for which land that is physically proximate is used.

[132]

In terms of the school being near the premises the Authority agrees that 'nearness'

requires consideration of context. It cannot be said that simply because the school is less than
100 m away as the crow flies, it is near the proposed premises. Consideration must be given,
as Singh Trading submits, to the premises and the school being separated by the main road, the
railway tracks, a grass reserve and another street running behind the train station. These factors
tend toward the premises and the school not being 'near' for the purposes of
s 106(1)(6).

[133] The Authority is satisfied that the DLC actively and thoughtfully considered the amenity
and good order impact of the proposed bottle store on the locality and implicit in this is whether
the bottle store is compatible with the school.

[ 134] Beyond consideration of the matters in s 106, however, on its own assessment of the
application the Authority is concerned about the impact that the potential use of bright colours
and signage will have on an otherwise pleasant and agreeable, and largely residential, area.
Large signs, dominant advertising, and bright garish colours in a predominantly residential area
are likely to have a greater impact on amenity values compared to a bottle store in a dedicated
retail shopping complex, for example.

If it was the intention to use bright colours and large signage, that would be a relevant

[136] In the present case, while the DLC (and therefore the Authority), did not have the benefit

of a mock-up of the premises, the DLC accepted that adve11ising would be kept unobtrusive
and that there would not be any pa11icular advertisements on the front of the store of products
or prices. The DLC recognised that adve11ising would be limited to signage on the front of the
store. While the DLC may not have expressly referred to s 105 (l)(h), the DLC considered this
under the heading "Amenity and Good Order." 8 1 Moreover, the DLC expressly recognised the
presence of early childhood centres and schools in relation to the proposed premises 82 under
the same heading.

[137] Before the Authority, Singh Trading proposed the following conditions on the licence to
cement its intentions about the appearance of the premises:

(i) Signage shall be limited to displaying the store name and logo on the existing roof
display.
(ii) No bright colours shall be used in the external decoration of the premises.
(iii) No specific product or price specials shall be displayed externally.
(iv) External advertising shall be limited to one flag or sandwich board to be displayed
outside the store.
[138] In light of this condition, the Authority is satisfied that both because of the road, railway

tracks, and grass reserve separating the premises and the school but also because the colour and
signage of the store will be muted (as well as the premises being located in the commercial zone
of the Timaru District Plan), the evidence does not establish that the amenity and good order of
the locality will likely be reduced, to more than a minor extent, by the effects of the issue of the
licence.
[139] Having said that, the Authority considers that the use of flags and sandwich boards is

inappropriate given the other conditions that seek to restrict advertising to the footprint of the
premises and to ensure that signage and advertising is subdued. While the Authority recognises
that the present premises are in the commercial zone ofTimaru, the use of flags and sandwich

boards tends to increase the impact of the premises on the amenity and good order of the locality
(in particular, visual amenity), rather than reduce it.

[140] The Authority has had regard to other matters beyond those ins 106 to which St Joseph's
School has drawn the attention of the Authority. As already discussed, the local Domain cannot
be said to be 'near' the premises. The Medical Centre, on the evidence before the Authority, is
in the same position as other residences on the street where regard must be had to the zoning of
the proposed premises. While zoning is not the only consideration, the muted signage and
colours of the premises lessens any issues in terms of amenity and good order as regards its
visual amenity alongside nearby prope1ties.

[ 141]

In terms of the deprivation of the area, to the extent that there is concern about the

locality being vulnerable, the Authority agrees with St Joseph's School that the vulnerability of
the community is a relevant consideration. In this case, however, vulnerability and deprivation
of the locality did not feature in the public objections or the reports from the reporting agencies.

It is not surprising then, that no mention is made of it by the DLC. No ~ubmissions have been
made to the Authority about what this means in real terms in Pleasant Point.
[142] Notwithstanding that, the Authority is satisfied that the DLC appreciated the premises
are to be surrounded by predominantly residential properties, which it confirmed on its site
visit, as well as its proximity to early childhood centres, primary schools, and secondary
schools. 83 It is also evident from the DLC's reference to the residential nature of the properties,
the location of other off-licence premises, and the location of schools, that the DLC did not
restrict its consideration to issues of zoning and the LAP. From its site visit, the Authority is
satisfied that the DLC looked around to understand the locality, as we did.

[143] For completeness, the Authority is not satisfied that the DLC erred in fact in saying that
there are no schools within 100 m of the proposed premises. The Authority acknowledges that
the DLC said: "There are no Early Childhood Centres, Primary Schools, or Secondary Schools
within I 00 metres of the proposed premises ..." but this was in relation to its consideration of
the application of the LAP. The DLC continued saying " ... as prescribed in the Local Alcohol
Policy". 84 That is, the Authority is satisfied that the DLC was considering whether the LAP

applied, and found that it did not. The DLC did not find that there are no schools within 100 m
of the proposed premises per se.

[144] By way of summary in relation to amenity and good order of the locality, on our own
assessment of the application, our only concern relates to visual amenity. The Authority is of
the view that the use of bright colours and prominent signs will have more than a minor impact
on the amenity and good order of the locality but that is not what is intended. There is no
evidence that the amenity and good order of the locality will otherwise be detrimentally affected
by the issue of the licence. The Authority is satisfied the application, including the condition
proposed by Singh Trading, will be such that the effects of the issue of the licence to be ' no
more than minor.' The condition proposed by Singh Trading appears to crystallise what appears
to have been understood by the DLC (although not explicitly referenced).
[145] Having formed the view that amenity and good order is not an issue in this application,
the Authority has also considered the overall merits of the application. 85

[ 146] Having regard to the criteria ins 105, we note that while the local alcohol policy applies,
the premises fall within the exception to the so-called '100 m ruling relating to the location of
a primary school in relation to a bottle store' (element 3.2 of the LAP), because the premises
are located in the commercial zone of the Timaru District Plan (s 105(1)(c)).
[147] As regards the suitability of the applicant (s 105(1)(a)) we note that while Singh Trading
failed a controlled purchase operation in 2018 for which it received a two day suspension, it
subsequently passed a controlled purchase operation in 2020 86 and has improved its systems
by installing point-of-sale software for checking identification. There have been no issues in
Singh Trading's other premises for two years. 87 No other issues have been raised in relation to
Mr Singh's character or honesty.
[148] The days and hours during which the applicant proposes to sell alcohol (s 105(1 )(d)) are
not excessive and importantly, we note that the premises will not open until 10.00 am after
school starts in the morning. This in itself will help lessen any risk of exposure of children to
alcohol. Nor is there any issue with the sale of other goods or services (s 105(1)(£) and (g)).

Concerns about the design and layout of the premises have been addressed by the condition
proposed by Singh Trading (s 105)(1)(e)).

[149] No issue has been raised on appeal about systems, staff and training (s 105(l)U)). The
DLC has noted that in addition to its other policies, Singh Trading has customised its policies
to ensure that no alcohol will be served to anyone in school uniform (in the case of secondary
students who may be over 18 years of age ) 88 and that the premises are otherwise designated as
supervised.89

[150] In terms of any other issues raised in the repo1is of the repo1iing agencies, there are no
matters raised by the Medical Officer of Health beyond those we have already discussed. As
already noted, the Medical Officer of Health did not appear or make submissions before the
Authority to support any of her concerns.

[ 151] Standing back, the Authority is not satisfied that there is a causal nexus between the
evidence to suggest that the grant of the application, contrary to the object of the Act
(s 105(1)(a) ands 4), will increase the risk of alcohol abuse and the relevant risk.

Singles sales of beer, cider and RTDs

[152] In addition to the condition offered by Singh Trading Limited relating to signage and
advertising, the Authority notes that in its application, Singh Trading proposed a condition on
the licence regarding single sales of beer, cider and RTD namely:90
The applicant will not make single sales of any beer, cider or RTDs of $6 value or
under per unit. This value enables the applicant to make single sales of bottles of
craft beer.
[153] The Authority agrees that such a condition is appropriate to help ensure the amenity and
good order of the locality, and the object of the Act, is maintained insofar as this condition will
do so.

Conclusion
[154] To conclude, the Authority is satisfied that the DLC did not fail to properly assess,
independent of its consideration of the applicability of the LAP (s 105(1)(c)), whether the
proposed bottle store is compatible with St Joseph's School (s 106(1)(b)), and did not thereby
fail to discharge its obligation to form an opinion about the impact of the issue of the licence
on the amenity and good order of the locality (s 105(1)(h)).

[155] On our own independent evaluation of the application, we are satisfied that it can be
granted.

Result
[156] For the reasons stated, the appeal is dismissed.

[157] Pursuant to s 158 of the Act, however, the decision of the DLC is modified to include
the following conditions:

(i)

Signage shall be limited to displaying the store name and logo on the existing
roof display.

(ii)

No bright colours shall be used in the external decoration of the premises.

(iii)

No specific product or price specials shall be displayed externally.

(iv)

No external advertising shall be displayed by way of flags or sandwich boards
outside the store.

(v)

No single sales of beer, cider, or RTDs priced at, or less than, $6.00 per unit are
to be sold.
e,S.ecretary of the DLC is directed to issue the licence including these conditions, for
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