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, 
August 2014 

Filed electronically 

National Energy Board 
517 - 10111 Avenue SW 
Calgary, AB T2R OA8 

Attention: Ms. Sheri Board Secretary 

Dear Ms. Young; 

Re: Trans Mountain Pipeline ULC 
Application for the Trans Mountain EMpanslon Project (the "Application'') 
Hearing Order OH-001-2014 
Board File OF-Fac-Oil· T260·2013·03 02 
Response to Trans Mountain Notice of Motion dated A\lgUst 1, 2014 

We write in response to the Notice of Motion filed by Trans Mountain Pipeline ULC (''Trans 
Mauntaln11

) an August 1, 2014 (the "Motion"). 

Overview 

1. In the Trans Mountain requests an order from the National Energy Board (the 
''Board1

') allowing Trans Mountain to confidentially file Its Emergency Management 
Program ("EMP") documents for the proposed Trans Mountain Expansion Project (the 
"P reject"}. 

2. Trans Mountain further seeks directions from the Board regarding "disclosure or the 
EMP documents to local, provincial and federal authorities who satisfy the following 
conditions: 

Mlnlatryof 
Justice 

(a) the aurhorlty has, or is willing to, participate [s/c)ln consultations with Kinder 
Morgan Canada Inc. ("KMC"); 

(b) the authority has requested a copy and has regulatory or legal duty under 
legislation that would require .It to understand the EMP; 
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(c) a confidentiality agreement has been signed by the authority; and 
(d) any other measures that the Board considers necessary to protect the 

confidentiality of the this [.s/c) lnformatlon."1 

3. For the reasons set out below, the Province asks that the Motion be denied. 

Background 

4. In Information Request No.1 to Trans Mountain filed on May 12,, 2014, the Province of 
British Columbia (the "Province") asked Trans Mountain to file copies of Its emergency 
response plan and other plans related to spill response for the existing pipeline system. 
The Province also sought to understand how the plans currently In place would be 
modified and "enhanced" (as Is asserted in the Application) for the expanded system. 
More specifically, the relevant Information requests sought as follows: 

o IR No.l.9 a); "Please provide a copy ofTrans Mountain's emergency response 
plan and any other plan that describes what the company does In the event of a 
spill. Without limitation, please provide the control point and field guide manuals 
referred to In the (Application)"; 

o IR No. 1.10 f): "Please outline those sections of the pipeline where planning Is 
speclflcallv required due to remoteness or challenging geography. What 
strategies does Trans Mountain maintain, and what equipment It have 
access to, to address potential spills along these sections throughout all seasons 
and environmental operating conditions?"; 

• IR No. 1,12 b): "Please detail how each aspect of the Emergency Response Plan 
will be enhanced"; 

o IR No. 1.12 e); "Will the enhanced Emergency Response Plan be designed to 
address the potential for an incident that Impacts both Line 1 and Line 2 
simultaneously? If so, please detail how this will be done•; 

o IR No. 1.12 k); " ... Does Trans Mountain maintain GRPs !Geographic Response 
Plans) for potential spills along the pipeline route? If so, please provide them"; 

o IR No.1.20 e): "Does Trans Mountain maintain a submerged oil response plan? If 
so, please produce It"; and 

o IR No. 1.23 c);" ... please provide documentation showing Trans Mountain's 
Identification and evaluation of ... potential command posts•? 

1 Motion at para. 2 (A3Z7X9). 
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5. In its response dated June 18, 2014, Trans Mountain declined to file Its spill response 
plans, asserting as follows: 

The Emergency Management Program (EMP) documents contain Information 
which Is proprietary and of a sensitive nature, due to security concerns It Is 
not publlcally available. KMC Is willing to provide copies of the EMP 
documents to local, provincial and federal authorities who satisfy the 
following conditions: 

The authority has/Is willing to participate (s/c:)ln consultations with 
KMC; 
The authority could be called upon to respond to an event associated 
with the Trans Mountain Pipeline system within their [sic) Jurisdiction; 
The authority has requested a copy and/or requires a copy by 
legislation, and 

· The authority has signed a confidentiality agreement and/or has a 
method by which the document can be filed confldentlally.3 

6. On Julv 4, 2014, the Province flied a motion, seeking an order that Trans Mountain 
provide full and adequate answers to a number of the requests contained In 
Information Request No. 1.1n that motion, the Province pointed out that Trans 
Mountain had failed to provide any evidence to substantiate Its claim that the EMP 
documents contain proprietary and sensitive Information. The Province also asked that, 
If Trans Mountain continued to take the view that its EMP documents should not be 
filed on the public record, it follow the procedure set out in the Filing Manua14 and file 
them with the Board, along with a request that they be treated confidentially. Finally, 
the Province reserved the right to make argument on the suitability of the EMP 
documents being flied on a confidential basis.5 

7. In its reply to the Province's motion, dated July 11, 2014, Trans Mountain committed to 
filing the EMP documents for the existing system on August 1, 2014, along with a 
request, pursuant to the Filing Manual, that the Board treat them confldentlally.6 

8. On August 1, 2014, Trans Mountain flied the Motion. 

'Provlnee of Brldsh Columbia Information Request No.1 to Trans Mountain (A3W7T2). 
3 Trans Mountain Response to Provlnee of British Columbia Information Request No, 1 (A3Y2Z1), 
' NEB Flilllll Manual at s. 
• Notice of Motion No.1 of the Pr<Wince of British Columbia at 3 (A3Y8R3). 
6 Trans Mountain Response to Province of British Columbia Notice of Motion- Attachment- Table IA3Z2A6), 
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Confidential flllnrs 

The law 

) 

9. As is stated by Trans Mountain in the Motion, a party may request that the Board treat a 
filing as confidential If It meets the tests set out In sections 16.1 and 16.2 of the National 
Energy Board Act (NEBA)7, 

10. Section 16.1 provides as follows: 

16.lln any proceedings under this Act, the Board may take any measures and make any 
order that It considers necessary to ensure the confidentiality of any Information 
likely to be disclosed in the proceedings If the Board is satisfied that 

(a) disclosure of the information could reasonably be expected to result In a 
material loss or Rain to a person dlrectlv affected bv the proceedings. or could 
reasonably be expected to preludlce the person's competitive position; QI 

(b) the Information Is financial. commercial. scientific or technical Information 
that Is confidential Information supplied to the Board and 

(i) the Information has been consistently treated as confidential Information 
by a person directly affected by the proceedings, iW!. 

(II) the Board considers that the person's Interest In confidentiality outweighs 
the public interest In disclosure of the proceedings. [emphasis added] 

11. Section 16.2 provides as follows: 

16.21n respect of any order, or in any proceedings, of the Board under this Act, the 
Board may take any measures and make any order that the Board considers 
necessary to ensure the confidentiality of Information that Is contained in the order 
or Is likely to be disclosed In the proceedings If the Board Is satlsfled'that 

(a) there is a real and substan.tlal risk that disclosure of the Information will 
jmpalr the secyrlty of pipelines. International power lines, buildings, 
structures or systems, Including computer or communication systems, or 
methods employed to protect them; and 

(b) the need to prevent disclosure of the information outweighs the public 
Interest In disclosure of orders and proceedings of the Board. (emphasis 
added) 

R.S.C.198S, e. N·7. 
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12. In sum, unless disclosure of the Information that Is sought to be flied confidentially 
could reasonably be expected to result in a material loss or gain to a person affected by 
the proceedings or to prejudice the person's competitive position (s. 16.1(al), the Board 
must weigh the need to prevent disclosure of ttle information against the public interest 
In disclosure. 

Discussion 

13. Each element of the tests set out In sections 16.1 and 16.2 will be considered In turn. 

Section 16.1 

a) Material loss or preJudice to competitive position 

14. In the Motion, Trans Mountain makes the following assertion: 

The EM P documents contain proprietary technical Information about the 
procedures that Trans Mountain undertakes to use In the event of an 
emergency, Including: specific location Information for Trans Mountain 
facilities and response equipment, detailed response time maps, system 
technical details, and Information on Trans Mountain Intelligence and security 
roles and plans across the pipeline system.8 

15. Trans Mountain has provided no evidence to substantiate the claim that the EMP 
documents contain proprietary information. It Is unclear to the Province how 
emergency response procedures, Including the location of facilities and response 
equipment, or response time maps could possibly contain information of a proprietary 
nature. Trans Mountain has not demonstrated that It holds eKcluslve rights to spill 
response procedures, the location of spill response equipment, response time maps, or 
the location of control points, command posts, or any other Information contained In Its 
spill response plans. In fact, It would be quite unusual for such Information to be 
considered proprietary. Further, what Is meant by "system technical details" and 
"Information on Trans Mountain Intelligence and security roles and plans across the 
pipeline system" In the reference abo11e Is unclear. In the absence of clarification and 
supporting evidence, the Motion cannot reasonably ground a claim of Intellectual 
property. 

16. Applying the test set out ins. 16.1(a), the Province submits that, in the absence of any 
evidence to the contrary, disclosure of EMP documents cannot reasonably be eKpected 
to result In a material loss to Trans Mountain or any other person directly affected by 
this proceeding, or to prejudice Trans Mountain's competitive position. The Province Is 
not aware of any Information typically contained In a spill response plan that could 

' Motion at para. 11. 
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possibly have a negative impact on the position of a pipeline operator In the market 
place. As a result, the Province takes the position that the test has not been met. 

b) Financial. commercial. scientific or technical information 

17. The Province presumes that the Information contained within the EMP documents Is 
information of a technical or scientific nature. 

(i) Information consistently treated as confidential 

18. Trans Mountain states that the type of information referred to above has consistently 
been treated as confidential by Trans Mountain. The Province has no reason to take 
Issue with that assertion. 

19. Trans Mountain also points out that the EMP documents contain names and contact 
Information for Trans Mountain and other Industry personnel, wlilch, If disclosed, could 
cause privacy and security Issues. Therefore, Trans Mountain has consistently treated 
such Information as confidential. The Province agrees with Trans Mountain's approach. 

20. However, preserving the confidentiality of personal Information should not preclude 
Trans Mountain from making the EMP documents available for review on the public 
record, as personal information can, and Indeed should, be redacted from the 
documents If they are filed on the public record. 

(II) Weighing Trans Mountain's interest In confidentiality against the public 
Interest In disclosure 

21. As stated above, Trans Mountain's alleged interest in confidentiality remains very 
unclearly defined In the Motion. The reader Is forced to speculate as to the precise 
nature of the assertions advanced by Trans Mountain, and any guess one may venture 
leads, at best, to a tenuous claim. As a result, the Province submits that Trans 
Mountain's professed Interest In confldentlallty should, in the absence of evidence to 
substantiate the claims advanced In the Motion, be accorded little weight. 

22. The Province takes the position that the public Interest In disclosure is high and 
undeniable. In fact, the public Interest In disclosure of the documents was reco8nlzed by 
the Board itself when it released the List of Issues It will consider during the hearing 
process. 

23. The List of Issues Includes "contingency planning for spills, accidents or malfunctions, 
during construction and operation of the project• and "safety and security during 
construction of the proposed project and operation of the project, Including emergency 
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response planning" (emphasis added).9 1t is therefore not only Indisputable that the 
EMP documents are highly relevant to the review of the Application, but also apparent 
that the Board considers It In the interest of the public to give due consideration to spill 
response and spill response planning In Its review and ultimate recommendatlon.10 

24, It Is Incontestable fact that spills, their prevention, their Impacts, and the actions taken 
to mitigate such Impacts, are at the forefront of the public's Interest in the Project. 
Given the high environmental and socio-economic consequences of a Trans 
Mountain must earn the confidence of the Board, Intervenors, and, the Province 
submits, the public at large, by clearly demonstrating Its ability to effectively respond to 
a spill in any and all circumstances. As a result, the review process must enable all 
hearing participants to vet, on the record, Trans Mountain's ability to respond to a spill. 

25. Moreover, the Government of Canada's stated Intention to Introduce legislation to 
enhance pipeline safety is also noteworthy. As is stated by the Government of Canada, 

(t)he proposed legislation also Includes new, modern safety regulations for 
pipelines, such as Improving transParency by ensurlne that companies' 
emergency and environmental plans are easily available to the public ... 11 

[emphasis added] 

26. The proposed federal legislation Is further acknowledgement of the public's interest in 
disclosure of companies' emergency management plans. Treating the EMP documents 
as confidential documents would run afoul of the Federal Government's stated 
objective, and would be particularly regrettable in light of the magnitude of the Project 
and Its associated risks and the high level of public interest In the Project. 

27. Throughout the Application and In response to information requests by the Board and 
Intervenors, Trans Mountain touts the merits cif Its Emergency Management Program. 
The Province takes the position that Trans Mountain cannot have It both ways -It 
cannot rely on the EMP to assuage the concerns of the Board, Intervenors and the 
public with respect to the effects of a spill, all the while avoiding public scrutiny by 

to disclose the EMP documents on the public record.lf Trans Mountain seeks 
broad validation from the process, then it must support a fulsome review of all 
information relevant to the issues identified by the Board. 

28. The public Interest demands no less than a fulsome and meaningful review of all 
relevant Information. The EMP documents are not only relevant and squarely within 

' Ust of Issues for the Trans Mountain Expal\slon ProJect, released 29 July 2013, Issues W11 and ff12. 
10 See section 52(2) of NEOA, which not only l'j!qulres the Board, In making Its recommendation, to have re1ard to 
all relevant considerations, but also provides that the Boud may •have regard to ... any public Interest that In the 
Board's opinion may be affected by the Issuance of the certificate or dismissal of the appllcatlon".[emphasls 
added) · 
11 http;ljeap.sc.ca/anlbackBrounderlrld-dr2/enhanclns-plpeJ!ne-s:afety 
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the scope of the List of Issues, but critical to the proper evaluation of the Project. As 
such, It should be made accessible to all hearing participants on the public record. 

29. The Province submits that, in the circumstances, the public Interest In disclosure plainly 
outweighs Trans Mountain's alleged Interest In confidentiality, and the test set out In 
section 16,1 (b) has not been met. Nothing In the Motion could reasonably support any 
other conclusion. 

Section 16.2 

a) Pipeline securltv 

30. In the Motion, Trans Mountain submits as follows: 

... there is a real and substantial risk that public disclosure of the Information 
contained In the EMP documents will put at risk the security of the pipeline, 
buildings, structures or systems, Including computer or communication 
systems, or methods employed to protect them. The Information In the EMP 
documents could be used to circumvent Trans Mountain's emergency 
detection and response systems and to target Project locations, which could 
be made vulnerable to a security threatY 

31. For the sake of darlflcatlon, the subject ofthe Province's request Is Trans Mountain's 
emergency plans for spill response. not plans for preventing or responding to acts of 
terrorism and other forms of Intentional third party damage. The Province 
acknowledges the general Imperative for pipeline security and does not seek public 
dlsdosure of any plans or documents concerning the prevention of or response to such 
security threats. 

32. Turning to the spill response plans the Province argues should be flied on the public 
record, the Province submits that Trans Mountain has not offered any evidence to 
substantiate Its claim that disclosure of the EMP documents would pose a security risk 
for the pipeline and associated structures and systems. 

33. It Is unclear what additional risk could result from such disclosure, when the pipeline 
right-of-way Is marked with signs and all associated facilities (such as, for Instance, tank 
farms or pump stations) are abo\'e ground, visible and clearly Identified. 

34. Further, the evidence currently on the record already contains detailed Information, 
lncludlnH design specifications and the locations of various Project components. As a 
result, Trans Mountain's assertion that disclosure of the EMP documents would result In 
an increased security risk seems Implausible. 

" Motion at para. 12. 
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35. In short, the Province submits that, In the absence of evidence to the contrary, there is 
no real and substantial risk that disclosure of the information will Impair the security of 
the pipeline system. 

b) Weighing Trans Moyntaln's Interest In confidentiality against the oublic interest In 
disclosure 

36. Trans Mountain has failed to demonstrate a real and substantial security risk. It follows 
that Trans Mountain has failed to clearly establish Its Interest In confidentiality of the 
EMP documents. Accordingly, the Province submits that the public Interest In disclosure 
described above outweighs any Interest In confidentiality. The test set out in section 
16.2 has not been met. 

37.1n conclusion, the Province maintains that the Board should deny the order sought In 
the Motion and order Instead that the EMP documents be filed on the public record. 

Disclosure of the EMP documents to public authorities 

38. Trans Mountain further requests direction from the Board regarding its offer to make 
the EMP documents available to those public authorities who meet the conditions set 
out In the Motion. 

39. It Is beyond question that the Province, if it agreed to signing a confidentiality 
agreement, would meet the criteria established by Trans Mountain and would, as a 
result, be provided with a copyofthe EMP.documents. However, Trans Mountain's 
offer to make the documents available to the Province off the record and subject to a 
confidentiality agreement Is of no assistance In the context of this review process. 

40. Throughout this process, the Province has taken a keen Interest In Trans Mountain's spill 
response capacity and capabilities. In order to evaluate Trans Mountain's ability to 
prepare for, mitigate and respond to a spill, the Province must examine Trans 
Mountain's emergency response plans. 

41. However, making the EMP documents available on a confidential basis to the Board, the 
Province and other public authorities who meet Trans Mountain's criteria Is of limited 
assistance In this review process. The Province submits that Its review and the Board's 
review of the Application would strongly benefit from such plans being made available 
for all Intervenors to scrutinize and to address in final argument. In short, the principles 
of public accountability and transparency demand that the examination of the EMP 
documents be carried out on the public record, 

AUG-11-2014 10:58 250 953 3770 96Y. P.010 



Aug. II. 2014 9:35AM Min. of Energy & Mines No. 2628 P. 11/11 

Conclusion 

42. The Province takes the position that the Board should deny Trans Mountain's motion for 
the confidential filing of the EMP documents, and order that the EMP documents be 
flied on the record. Accordingly, no directions regarding disclosure of the EMP 
documents to public authorities are required from the Board. 

43. If the Board makes a ruling allowing Trans Mountain to file the EMP documents on a 
confidential basts, then the Province takes no position on Trans Mountain request for 
directions concerning disclosure to public authorities. 

All of which Is respectfully submitted this 11th day of Ausust, 2014. 

Yours truly, 

Elisabeth Graff 
Counsel for the Province of British Columbia 
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