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REASONS FOR DECISION 

 

I. Introduction 

 
[1] This is a decision about employer successorship; alleged unfair labour practices 

before, during and after the transfer; remedies and successorship orders; and the effect on 

these of extreme passage of time.  It is the continuation of this panel’s decision in 

IAMAW, Loc. 99 v. Finning International Inc., O.E.M. Remanufacturing Company Inc. et 

al [2005] Alta. L.R.B.R. 79, which found that Finning International Inc. and its Finning 

(Canada) Division (collectively “Finning”) transferred a part of its business to a new and 

related company, O.E.M. Remanufacturing Company Inc. (“OEM” or “OEM Reman”). 

 

[2] Much has happened since the Board’s 2005 decision to complicate this part of the 

case.  The Board’s decision was overturned on reconsideration, judicial review denied by 

the Alberta Court of Queen’s Bench, the original panel’s decision restored by the Alberta 

Court of Appeal, and leave for a further appeal denied by the Supreme Court of Canada.  

All of this occupied almost four years, during which OEM. operated under the status quo 

as of its successful reconsideration application in 2005.  That status quo featured another 

certified bargaining agent, Transport, Warehousemen and Allied Trades Association 

(CLAC), Local No. 56 (“CLAC” or the “Association”) and three consecutive collective 

agreements negotiated by CLAC and ratified by employees.  Many of the Finning 

employees who might have had some sort of interest in the OEM bargaining unit arising 

from the successorship declaration did not assert or never had an opportunity to assert 

such an interest, or simply moved on and out of our picture.  The OEM workforce itself 

has experienced turnover and expansion in the intervening time.  And the incumbent 

Finning bargaining agent, the International Association of Machinists and Aerospace 

Workers, Local Lodge No. 99 (“Machinists” or the “Union”) filed various unfair labour 

practice complaints before and after the successorship proceedings that were never 

adjudicated because of the course that the litigation took after the original panel’s 

decision.  During the five and one-half years since the Board’s original decision, the 
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Machinists’ almost-complete exclusion from the OEM workplace has jeopardized 

whatever claim it once had to be representative of the employees in that workforce.   

 

[3] As if this were not problematic enough, the successorship itself was of the most 

difficult and complicated type that the Board encounters.  It was a partial successorship at 

both ends of the transaction.  That is, it was a transfer of a part of Finning’s business, and 

so affected only a part of the Machinists’ bargaining unit.  Some affected employees had 

collective agreement rights in the remainder of the Finning operation such that it was not 

a foregone conclusion that they would transfer to OEM on a permanent basis.  Others had 

no enforceable rights to other Finning jobs, but were still successful in moving to other 

places in that organization.  For its part, OEM was not a totally new company.  It was an 

amalgamation successor to two other companies whose business overlapped the 

transferred Finning business, but also extended to other work that Finning did not do.  

And OEM already had a bargaining relationship and collective agreement with CLAC, 

albeit a relationship that has come under attack in the Machinists’ unfair labour practice 

complaints as being tainted by illegality in its inception. 

 

[4] It is now the task of this panel to try to discern what should be the collective 

bargaining future of this unit of employees; and what, if any, remedies are justified by 

what happened in the past.   

 

[5] We start these reasons with a brief review of the history of this case.  There 

follows a summary of the evidence we heard in this part of our proceedings.  Then, 

starting with the Machinists’ unfair labour practice complaint and application for 

reconsideration concerning CLAC’s acquisition of its certificate for employees of OEM 

in 2004, we examine the remaining issues in dispute in four Parts.  In each Part we recap 

the parties’ arguments; make our findings in respect of the issues arising in that Part; 

discuss what we perceive to be the operative principles; and give our conclusions or 

directions.  At the end there appears a summary of our dispositions. 
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II. History 

 

[6] We find it useful to summarize the history of this case in the form of a timeline.  

Much of it is constructed from the evidence reviewed in the original panel decision, 

supra. 

  

• 1992: The bargaining relationship between Finning and Machinists assumes its 

present form with the merger into the Machinists of the Independent Union of 

Heavy Equipment Trades.  Updated in 2002, the certificate describes the 

bargaining unit as “All employees of Finning (Canada) Division except office, 

clerical, sales and security personnel”.  The bargaining unit includes employees 

employed in the Component Rebuild Centre (“CRC”). 

 

• 2001: Finning starts consideration of a new facility to replace the aging CRC and 

commissions a feasibility study. 

 

• May 1, 2002:  Commencement of a three-year collective agreement (expiring 

April 30, 2005) between Finning and the Machinists.  The agreement was actually 

concluded in August 2002, with retroactive effect. 

 

• March 2002-March 2003:  Finning engages in a series of discussions with 

Machinists to change the existing shift schedule to accommodate expanded shifts.  

The Union resists.  In the end, Machinists declined to entertain changes to the 

shift schedule until the next round of bargaining, then almost two years away. 

 

• January 2003: First meeting of Gerald McLaughlan with management of Finning.  

McLaughlan pitches the idea of a separate remanufacturing facility with Finning 

as a customer. 

 

• February 2003: Second, expanded meeting of McLaughlan with Finning 

management.  The concept is refined to involve Finning financing a new 
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remanufacturing plant of which it is to be an anchor customer, but which can also 

capture work from other original equipment manufacturers.  The meeting includes 

discussion of strategy, notably purchasing existing remanufacturing companies to 

serve as a platform for the venture. 

 

• March, 2003:  Negotiations with Machinists are unsuccessful.  Further meeting 

between McLaughlan and Finning management results in approval of preliminary 

steps for purchase of platform companies and identification of suitable land. 

 

• March-April, 2003:  Approaches to competitors Reliable Engine Services Ltd. 

(“Reliable”) and Headhunters Diesel Ltd. (“Headhunters”); due diligence 

enquiries preliminary to sale commence.  McLaughlan incorporates Matrix 

Ventures Ltd. as the corporate vehicle for land purchase and purchase of Reliable 

and Headhunters.  First approaches to Stantec for engineering and consulting 

services around construction of a new plant.  Stantec starts initial work, paid for 

by Finning. 

 

• May, 2003:  Headhunters purchase agreement is reached and closes May 31.  

Finning funds the purchase price to Matrix.  McLaughlan identifies land in 

northwest Edmonton suitable for plant construction. 

 

• July, 2003:  Finning International formally commits to the “new CRC” venture 

worked out by McLaughlan and Finning (Canada) management.  The purchase of 

the land for the new plant closes. 

 

• Fall 2003:  Intensive work by Stantec and McLaughlan project management 

group to design the plant. 

 

• October, 2003:  Negotiations conclude successfully on purchase of Reliable.  The 

sale closes October 1.  Matrix is the buyer, Finning supplies the money. 
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• November 2003-January 2004:  The corporate structure for the new enterprise 

takes shape.  OEM Reman is incorporated by amalgamation with Headhunters 

and the Reliable companies; Matrix remains its shareholder; and Finning’s 

ultimate control of the venture is secured by casting it as the beneficial owner of 

Matrix, the secured creditor for the moneys advanced to build the plant, and the 

ultimate owner of all of OEM Reman’s voting shares.  

 

• Fall 2003-Winter 2004:  The corporate basis of the O.E.M Reman venture is 

solidified.  Finning, OEM Reman and their corporate nominees enter into the 

Joint Venture Agreement that will govern the ongoing operation of the plant.  

 

• February, 2004:  McLaughlan has dealings with employees at the “old” OEM 

location, the Reliable plant, and they with officials of CLAC, that results in an 

application for certification by CLAC for a plant bargaining unit of employees of 

OEM Reman.  The application succeeds by a one-vote margin in the 

representation vote.   We relate the evidence of these dealings in detail later. 

 

• June, 2004:  The commercial foundation of the OEM venture is completed. 

Finning and OEM Reman enter into the Customer Service Agreement that 

outsources the Finning remanufacturing work to OEM Reman for an initial period 

of ten years plus renewal options.  The Customer Service Agreement is backdated 

to January, 2004. 

 

• June 23, 2004:  Finning announces the closure of the existing CRC for the spring 

of 2005, with a potential layoff of about 160 employees.  Machinists 

representatives receive a few minutes advance notice of the announcement.  In the 

period immediately following the announcement, Machinists officials experience 

what they view as unsatisfactory access to and communications with members 

working in the CRC. 
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• August 10, 2004:  Machinists files a complaint to the LRB that OEM committed 

an unfair labour practice by providing support to CLAC in acquiring its 

bargaining rights; and an application for reconsideration to vacate the CLAC 

certificate as a consequence. 

 

• August 16, 2004:  Machinists files application to declare OEM a successor 

employer to, or a common employer with, Finning. 

 

• August 16, 2004: Machinists files LRB complaints that Finning failed to bargain 

in good faith by failing to make timely disclosure of its plans to replace the CRC; 

that it interfered with the Union’s representation of employees by communicating 

directly with employees and failing to give timely notice to the Union about the 

closure; and that it interfered with the Union’s representation of employees by 

inhibiting its ability to communicate with employees working in the CRC.  

 

• November, 2004:  LRB hearings commence into the successorship and common 

employer applications.  The case proceeds on the basis that the unfair labour 

practice complaints and reconsideration application are held in abeyance pending 

the result of the successorship and common employer proceedings. 

 

• December, 2004:  The first Finning employees hired by OEM commence work.  

The movement of Finning employees to OEM, and the buildup of the OEM 

workforce generally, proceeds slowly in the winter and accelerates in spring 2005 

as the new OEM plant nears completion. 

 

• April 7, 2005: The LRB (Wallace, Kondro, Palmer, hereafter the “Original 

Panel”) rules that OEM is both successor to, and common employer with, Finning 

in respect of the CRC employees.  Shortly after, Finning and OEM apply for 

reconsideration. 

 

• April-May, 2005:  The new OEM plant commences operations.   
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• April 28, 2005:  The Original Panel commences the “remedial” portion of the 

successorship and common employer applications with a hearing into whether the 

finding of common employer should or should not be attended by creation of a 

bargaining unit at OEM separate from the main Machinists bargaining unit with 

Finning. 

 

• May 5, 2005:  OEM and Finning file applications for judicial review of the 

Original Panel’s April 7 decision. 

 

• May 6, 2005: The Original Panel rules that, whatever the ultimate decision about 

which union is to represent employees at OEM, there is to be a separate 

bargaining unit comprising those employees. 

 

• May 11, 2005:  The Board by case management direction sets the next phase of 

the Original Panel’s “remedial” proceedings for hearing on May 30, 2005 about 

whether to order a representation vote in the OEM unit and how to determine the 

voting constituency.  The Board commissions its Officer’s report into the 

historical changes in the OEM and Finning CRC bargaining units and the sources 

of employees now populating the OEM bargaining unit.  The Board’s Officer 

issues his Report on May 25, 2005. 

 

• June 7, 2005:  The Reconsideration Panel of the Board issues its decision 

overturning the Original Panel’s findings in respect of both the successorship and 

common employer issues (the “Reconsideration Decision”).  Shortly afterwards, 

Machinists files application for judicial review of the Reconsideration Decision.  

Through all further proceedings, the Reconsideration Panel’s decision to vacate 

the common employer declaration stands.  This renders moot the Original Panel’s 

May 6 decision about the bargaining structure in a conjoined Finning/OEM 

enterprise.    
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• June 23, 2005:  The Board advises the parties that due to the result of the 

Reconsideration Decision, the Original Panel will not issue a decision on 

outstanding remedial issues. 

 

• December 22, 2005:  The Court of Queen’s Bench (Thomas J.) issues its 

judgment upholding the Reconsideration Decision.  In due course, Machinists 

files a further appeal to the Court of Appeal. 

 

• October 12, 2006:  OEM and CLAC enter into a renewal collective agreement 

with a term of September 21, 2006 to March 31, 2009 (Ex. #R-8).   

 

• October 17, 2007:  The Alberta Court of Appeal issues its judgment allowing 

Machinists’ appeal, vacating the Reconsideration Panel’s decision in respect of 

the successorship issue, and restoring the Original Panel’s decision on that issue.  

It declines to rule on the common employer issue as being unnecessary to decide.  

OEM and Finning in due course apply for leave to appeal to the Supreme Court of 

Canada. 

 

• June 12, 2008:   The Supreme Court of Canada denies leave to appeal.   

 

• July 7, 2008: Machinists requests the Board to recommence its proceedings in 

the successor employer case and the other outstanding application and complaints 

from 2004.  It withdraws the element of its August 16, 2004 complaint that 

Finning had failed to bargain in good faith in the 2002 bargaining round. 

 

• September 4, 2008:  By case management direction, the LRB decides to 

consolidate all the remaining proceedings into one set of hearings. 

 

• September 15, 2008:  OEM and CLAC conclude an early renegotiation of the 

2006-2009 collective agreement and replace it with a renewal agreement with 

term from September 8, 2008 to December 31, 2011 (Exhibit #R-9). 
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• December 8, 2008:  Machinists files a further complaint against OEM and CLAC 

alleging that their early negotiation of the 2008-2011 renewal agreement violated 

the Labour Relations Code. 

 

• February-May, 2009:  The Original Panel completes its hearings into the 

outstanding issues. 

 

 

III. New Evidence 

 

[7] All of the evidence before this panel in the successorship and common employer 

applications remains before us in respect of these proceedings.  The parties supplemented 

this with further documents and the testimony of six witnesses.  These witnesses testified 

mostly to discrete aspects of the case; there is little overlap in their evidence.  We 

therefore proceed to recount their evidence witness by witness, though in the order that 

best tells the story rather than in the order they appeared. 

 

A. Bob Dixon 

 

[8] Bob Dixon was the Machinists’ chief witness to speak about how CLAC obtained 

bargaining rights for employees of OEM.  Mr. Dixon was first a shop foreman, later 

designated a Team Leader, in the Reliable shop that Finning purchased through Mr. 

McLaughlan in October 2003.  His responsibility was to supervise some 25 employees in 

the automotive division, which rebuilt and serviced smaller gasoline and diesel 

automotive engines.  He reported to plant manager Joe Grady and owner Ray Peetz. 

 

[9] Mr. Dixon testified that there had been talk before 2003 that Reliable was up for 

sale.  Although he could not supply precise dates, he testified that his first contact with 

Gerald McLaughlan occurred when Peetz introduced McLaughlan as a potential 

purchaser and directed employees to answer his group’s questions. 
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[10] There occurred a later meeting in the Reliable coffee room at which McLaughlan 

was introduced to the attendees as the new owner of Reliable.  Again, Mr. Dixon could 

not fix the date, but from this fact we can surmise that it occurred near to the closing date 

of the Reliable purchase in October 2003.  At the meeting employees learned that 

McLaughlan had purchased both Reliable and Headhunters and that the two companies 

would be merged.  Mr. McLaughlan reassured attendees that they needn’t fear for their 

jobs, for he was purchasing the company because he needed the employees.  

Nevertheless, Mr. Dixon said that he gained the impression that their work would change, 

that McLaughlan and his group were more interested in doing large engine work for big 

companies than in the small engine work that he did.  There was much talk among the 

shop workforce about which company would be Mr. McLaughlan’s claimed anchor 

customer; and although some rumours correctly guessed that it would be Finning, Mr. 

Dixon agreed that these were only rumours at the time. 

 

[11] After this introductory meeting, but still in 2003, there was an all-employee 

meeting in the Reliable shop.  There, according to Dixon, Mr. McLaughlan told the 

assembled employees that with the merger and the new plant opening, the workforce 

would expand to approximately 300 employees and additional shifts.  McLaughlan stated 

that because there would be so many employees it would be difficult for management to 

handle all of them on a one-to-one basis and it would be in the interest of both companies 

– it is unclear which companies he was referring to, but presumably it was Reliable and 

Headhunters – for employees to be represented by a union.  He added that CLAC would 

be the union that management would be interested in employees becoming involved in, 

because they were more “labour-friendly”. 

 

[12] After this meeting, Mr. McLaughlan held several more small-group meetings with 

various employees at the Reliable shop.  At one of these meetings at which Mr. Dixon 

was present, he advised attendees that he had identified two employees that he considered 

to be respected by their co-workers, Darren Crouch and Ninh Huynh, to make contact 

with CLAC and discuss representation. 
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[13] Mr. Dixon identified Exhibit #R-13, a sheet that he saw and believes may have 

been posted on the shop bulletin board.  It is a sheet divided into three identical slips, as if 

for cutting and distribution, titled “Attention:  OEM Employees” and giving notice of an 

“important information meeting” to be held at 10:30 a.m. on January 31, 2004 at the 

Chateau Edmonton in southeast Edmonton, to be hosted by CLAC.  It gave as CLAC 

contacts Jim Oostenbrink and Eric Nederlof.  Mr. Dixon attended this meeting.  There 

CLAC representatives introduced the organization, its philosophy and history, and sought 

petition support.    

 

[14] We know that CLAC received enough employee signatures to file for certification 

within a few days of this meeting.  Mr. Dixon confirmed that he learned of CLAC’s later 

victory in the representation vote and then attended at least two meetings.  The first was a 

meeting of team leaders with Vice-President, Operations Scott McLaughlan, after the 

certification vote but before ratification of the first collective agreement.  There Dixon 

learned that it was proposed that the team leaders be excluded from the bargaining unit as 

a matter of agreement between CLAC and OEM, and that team leaders would be 

permitted a separate vote on that proposal.  The second meeting happened on March 13, 

2004 at CLAC’s offices on Yellowhead Trail, to discuss contract proposals.  At the 

ratification meeting several weeks later he and the other team leaders voted separately on 

the provision excluding them from the unit.  The tentative agreement passed.  So did the 

provision to exclude the team leaders, a result that Mr. Dixon was unhappy with. 

 

[15] Mr. Dixon was also unhappy with being reclassified from foreman to team leader.  

The result was that he resolved to go into business for himself on the strength of some of 

the automotive rebuilding customers that OEM was abandoning.  In April 2004, before 

the Customer Service Agreement with Finning was announced, he left OEM by a 

voluntary severance with compensation.  
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B. Jim Oostenbrink 

 

[16] CLAC called as witness Jim Oostenbrink, currently CLAC business 

representative in Kelowna, British Columbia.  Through most of the time period involved 

in this case he was the business representative in Edmonton with primary responsibility 

for this local union, Local 56, and for the bargaining relationship with OEM.  He was the 

principal organizer of the OEM bargaining unit.  He too testified about the origins of 

CLAC’s relationship with OEM.  He added evidence about the bargaining of the first two 

of the three collective agreements between them. 

 

[17] Mr. Oostenbrink first had contact with the OEM workforce in early January of 

2004 when he received a phone call from Darren Crouch.  Crouch identified himself as 

an employee of Reliable and asked to talk to Oostenbrink about unionization.  They 

agreed on a face to face meeting and met alone for about an hour in a restaurant near the 

CLAC offices.  In this first conversation Crouch told Oostenbrink directly that Gerald 

McLaughlan had told him that Reliable was growing, that it was large enough to 

unionize, and that he had suggested CLAC as “one of the options”.  Crouch identified 

McLaughlan as the owner of Reliable, that he owned Headhunters Diesel as well, and 

that Oostenbrink should talk to an employee at Headhunters named Bob Jones, for whom 

Crouch gave a contact number.  Mr. Oostenbrink did talk to Mr. Jones shortly after, and 

these contacts led to a second, larger, meeting about a week later.   

 

[18] Before the employee meeting, on January 26, 2004, Mr. Oostenbrink made 

contact with OEM.  This is indicated by his day-timer book, excerpts of which were 

entered in evidence.  The entry for that day says “Call OEM”, then two separately-circled 

notations, one on top of another, saying “Mgmt” and “Dick”.  The reference to “Dick” 

was to CLAC National Director Dick Heinen, to whom Mr. Oosterbrink says he wanted 

to report the organizing opportunity.  The reference to “Mgmt” he explained as a 

reference to the subject of the company’s management, that he wanted to learn about the 

management of the company as a matter of general information.  In cross-examination he 

told counsel that it was unlikely he talked to Human Resources personnel at OEM, and 
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that it was probably only a receptionist he spoke to.  We consider this unlikely, and will 

address this testimony in more detail later. 

 

[19] Present were Oostenbrink, his colleague Eric Nedelhof, Crouch, Jones, and Ninh 

Huynh.  The meeting went for approximately two hours and canvassed CLAC’s 

organization and principles, Reliable’s business, the perceived employee needs, and the 

steps necessary to organize.  It was most likely at this meeting that the CLAC 

representatives learned that Reliable and Headhunters had been amalgamated and there 

was one employer involved, OEM.  It was resolved at the end of the meeting to convene 

an organizing meeting of all employees. 

 

[20] The all-employee meeting proceeded on January 31, 2004, a Saturday, at the 

Chateau Edmonton, as we earlier noted.  It lasted between three and four hours.  About 

40 employees attended.  In many ways it was a typical organizing meeting; it repeated to 

the larger group much of the explanation of CLAC, its organization and principles from 

the earlier contact meetings; it canvassed CLAC’s resources, what it could offer 

employees in the way of collective bargaining, pensions, insurance and other benefits; it 

discussed dues and tax treatment of dues; and it briefed employees on the process of 

organizing and acquiring certification.  After a question period employees were invited to 

sign a petition in support of certification, and extra petition forms were left with the 

employee organizers, Crouch, Huynh and Jones, to supplement the support given at the 

meeting. 

 

[21] Within days there was support Mr. Oostenbrink considered adequate to justify an 

application for certification, and he filed the application on February 5, 2004.  The 

application followed its normal course of an Officer’s investigation and report, time for 

objections, and a representation vote.  The Officer included Team Leaders in the 

bargaining unit.  OEM did not object to that finding.  Indeed, Bob Jones, the Headhunters 

employee organizer, was a Team Leader.  The vote took place on February 25, 2004, and 

CLAC won a razor-thin victory of 34 to 33, in a bargaining unit of 76 employees 

according to the Officer’s count. 
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[22] On February 27, 2004, Mr. Oostenbrink caused to be published – whether by 

posting or otherwise is not clear – a one-page “Information Bulletin” thanking OEM 

employees for their support and inviting them to two meetings:  one to meet their 

representatives on March 6 and the second on March 13, a general membership meeting 

to discuss contract proposals.  Before the first meeting, Mr. Oostenbrink attended a 

breakfast meeting with OEM Human Resources manager Marge Wray and Mr. 

McLaughlan.  This was his first meeting with Mr. McLaughlan, and at this point 

McLaughlan confirmed whatever Oostenbrink had already heard about the new, state of 

the art facility that OEM was building, and that there would be a major expansion of the 

OEM workforce involved. 

 

[23] The two CLAC meetings occurred as scheduled.  At the second, stewards were 

elected; a bargaining committee of Oostenbrink, Nedelhof, Crouch, Huynh, Jones and 

fellow employee Stephen Porter was established; and the committee members received 

input from the floor on issues to address in contract proposals. 

 

[24] In between the meetings, on March 8, 2004, there is a note in Mr. Oostenbrink’s 

day-timer to “Call Darren Crouch.  Get Finning contract.”  Mr. Oostenbrink confirmed 

that Crouch indeed did get him a copy of the Finning-Machinists contract, but did not 

agree to the suggestion that he knew at that point in time that it was Finning that would 

be OEM’s major customer. 

 

[25] The following Monday, March 15, 2004, Mr. Oostenbrink advised OEM that 

CLAC had a bargaining committee and wanted to commence bargaining.  We received 

no evidence that a formal Notice to Bargain was served upon OEM, but bargaining 

commenced more or less immediately with an exchange of proposals –in fact it was 

limited to a presentation of the quickly-constructed CLAC proposal to the OEM 

bargaining committee headed by Scott McLaughlan – on Thursday, March 18. 
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[26] There followed three full days of bargaining in the week of March 19-23 in 

which much of the non-monetary language was settled.  A further three days from March 

28-30 was scheduled to address monetary issues.  By the close of the last day there was a 

tentative settlement in place for which CLAC could schedule a ratification meeting. 

 

[27] Several features of this first agreement received attention in the evidence.  The 

wage schedule was quite unlike the wage scale of the Finning agreement with 

Machinists:  it did not base itself on ticketed or non-ticketed trades status, but created 

seven grades of pay, each of which applied to a number of classifications (for example, 

Grade 5 applied to Block Rebuild Technician, Crank Rebuild Technician, and Large 

Component Disassembly Technician, among others).  Each Grade was subdivided into 

four levels according to objective measurements of skills.  Each level contained three 

premiums (Silver, Gold and Platinum), which Mr. Oostenbrink stated to be reflective of 

management’s subjective assessment of the employee’s skills.   

 

[28] A second unusual feature of the tentative agreement was that it did not contain a 

“just cause” clause limiting management’s ability to discipline or terminate except where 

cause existed.  It substitutes Article 15.05, which provides for severance according to a 

schedule where termination lacks just cause.  In cross-examination, Mr. Oostenbrink 

explained CLAC’s willingness to agree to this by saying that the parties expected 

departmental closures and layoffs in the transition to the new OEM plant, which this 

feature would facilitate.  But he also agreed with Machinists’ counsel’s suggestion that a 

collective agreement commonly provides for layoffs as an exception to the “just cause” 

clause.  Mr. Oostenbrink noted that he was once able to talk management out of a 

termination during the life of this collective agreement; but he also agreed with the 

suggestion that without the just cause clause, CLAC’s only tool against discipline or 

dismissal was persuasion.   

 

[29] Finally, the tentative agreement contained a Letter of Understanding that 

excluded Team Leaders from the scope of the agreement.  Mr. Oostenbrink explained 

that this had been explained to CLAC as an important issue to OEM, and that the 
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company envisioned that Team Leaders would have managerial functions.  In the end, the 

CLAC bargaining committee temporized on that issue and agreed to the Letter of 

Understanding on the stipulation that it would be put to the affected employees for 

acceptance or rejection. 

 

[30] The ratification meeting occurred on April 3, 2004 at the CLAC offices.  

Oostenbrink and Nedelhof summarized the contents of the tentative settlement with a 

PowerPoint presentation to the bargaining unit employees, responded to questions, and 

conducted the vote.  The exclusion of Team Leaders was a topic.  CLAC dealt with this 

matter by segregating the Team Leaders’ ballots and counting them separately.  We did 

not hear whether Team Leaders were asked specifically whether they consented to be 

excluded from the agreement.  In the end, the tentative agreement passed by an 

overwhelming majority of 98%.  The Team Leaders exclusion passed by a majority, we 

did not hear how large, among members of that group.  The collective agreement was 

duly signed, with a term from April 3, 2004 to October 31, 2006. 

 

[31] Shortly afterward, in June 2004, Gerry McLaughlan called Mr. Oostenbrink to 

his office for a meeting to reveal that OEM had concluded its 10-year Customer Service 

Agreement with Finning.  Mr. Oostenbrink testified that this was the first time he was 

aware that Finning was involved in the OEM enterprise.  By August, Machinists had filed 

its applications putting the CLAC bargaining relationship with OEM in question, as it has 

remained ever since. 

 

[32] Mr. Oostenbrink added little about the negotiation of the 2006 renewal 

agreement.  He had already committed to his move to Kelowna by the summer of 2006, 

but was prevailed on to assist in negotiations.  He testified that he “sat in” on them to the 

point of the first tentative agreement, but was not the principal negotiator.  He indicated 

that there were a number of things to “fix” in the 2004 agreement, notably the wage 

schedule.  He testified that the “Platinum-Gold-Silver” premiums in particular had proven 

difficult for employees to understand, and in the 2006 round CLAC successfully 

proposed that it be eliminated.  The 2006 agreement replaced this with a wage schedule 
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built on 15 classifications with one to five levels in each, still though without reference to 

journeyman or apprenticeship status. 

 

[33] Mr. Oostenbrink’s involvement in bargaining this agreement ended with the first 

ratification meeting for the 2006 agreement.  He testified that at the ratification meeting 

he became convinced from the discussion that there were problems with the tentative 

agreement that needed to be addressed; accordingly he shut down the meeting to allow 

further bargaining.  Other representatives completed the bargaining and piloted the 

eventual agreement through the ratification process. 

 

C. Robert Mackinnon 

 

[34] Robert Mackinnon is Business Representative for Machinists Local Lodge 99, 

and formerly also President of the local Union.  He has been the central figure on the 

Machinists side of the Finning/OEM proceedings.  He testified about the events 

surrounding the CRC closure announcement, the dealings between Machinists and 

Finning through to the actual closure of the CRC in the summer of 2005, and Machinists’ 

ongoing efforts to keep a foothold in the OEM workforce and defend the interests of the 

Union and its members in remaining the bargaining agent for employees of OEM.   

 

[35] Mr. Mackinnon testified that he and members of the IAMAW local executive 

went to Finning’s Edmonton office on June 23, 2004 for a scheduled meeting with Vice-

President of Human Resources Kevin Wenger to address what Machinists viewed as a 

deteriorating relationship with Finning.  When they arrived they learned that they would 

be meeting also with Finning (Canada) President Ian Reid and Vice-President Dave 

Parker, but only briefly.  When that meeting got underway they learned that the other 

meeting was a CRC all-employee meeting to discuss a major announcement and that the 

announcement involved closure of the CRC.  They received copies of the closure 

announcement and a draft Closure Agreement.  Mr. Reid then left for the all-employee 

meeting, as did Mackinnon and his Union colleagues.   
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[36] The day after the all-employee meeting, Finning officials circulated to CRC 

employees a document entitled “Staying Bonus” (Ex. #E-3), which spoke of bonuses to 

be offered to CRC employees for working through to the time of actual closure of the 

facility.  It proposed reductions to the maximum bonus for various reasons, including 

discipline, culpable absenteeism and damage caused by culpable carelessness.  Mr. 

Mackinnon and his Union colleagues received the proposal at the same time.  Mr. 

Mackinnon testified that shortly after receiving this, he learned that Finning management 

was commencing small-group meetings with members of the bargaining unit, apparently 

about the Staying Bonus (It turned out that there were three meetings, one with shop 

stewards, one with a general employee group, and one with a small group of 

“grandfathered” employees with special rights, of whom we say more presently).  

Mackinnon instructed local vice-president Neil Macdonald to phone Finning CRC 

manager Drew Godley that Machinists objected to this practice.  He explained this 

instruction to us as reflecting the “long standing practice” that Finning management did 

not meet directly with employees before contacting Machinists, supplying any 

documents, and giving time for the Union to respond. 

 

[37] There then occurred a number of discussions between Mr. Mackinnon and other 

members of the Machinists executive on the one side and Finning officials, mostly Drew 

Godley but also Mr. Wenger and Mr. Ray Mazurek, on the other, about the closure 

process.  Machinists objected not just to the direct dealings with employees, but to 

substantive aspects of the Staying Bonus and much of the substance of the Closure 

Agreement proposal.  Machinists was aware from the closure announcement that Finning 

had financed the OEM venture, and it took the position that Finning should transfer the 

CRC employees directly to the new venture without loss of seniority, indeed that the 

OEM venture could not succeed without employing the experienced workforce at the 

CRC.  Finning resisted, saying that it could not force that upon OEM management and 

that OEM would be holding job fairs to recruit its workforce that CRC employees should 

attend.  Initially the local executive recommended CRC employees not participate in the 

job fairs; but Mr. Mackinnon testified that between the first and second job fair, 

Machinists had changed its position because legal proceedings to enforce the Union’s 
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rights might be protracted and members might only be hurt in the meantime by not taking 

jobs at OEM. 

 

[38] While these discussions were happening, there was (predictably) much turmoil 

within the CRC workforce.  The local Union received many more enquiries from 

members than they were equipped to deal with.  Mr. Mackinnon testified that during this 

time, from right after the closure announcement, he and other Machinists officials had 

problems communicating with members.  He said that they were denied their normal 

access to the Finning property without prior permission; that faxes to the usual Finning 

numbers the Union had access to were rerouted to managers and did not otherwise get 

through; and that they had difficulty making phone calls to Finning personnel.  In cross-

examination, however, Mr. Mackinnon was less categorical about the timing, the extent 

and the reasons for these things.  He acknowledged that access had been limited by a new 

security card and sign-in access system that might have been in place shortly before the 

closure announcement.  He allowed that the four fax numbers at the CRC that Machinists 

had access to had experienced problems for a number of months around that time, and 

that Finning personnel were prepared to look into the problem when advised of it.  And 

he acknowledged as possible the proposition that Mr. Godley had advised him that the 

company’s reason for requiring advance notice that Machinists personnel would be at the 

Finning property was to minimize disruptions to employees’ work. 

 

[39] One aspect of Machinists’ complaint about direct dealings with employees 

concerned Godley’s meeting with some 15 CRC employees who were referred to 

throughout as “grandfathered” employees.  The explanation of this status goes back to the 

1989 purchase of R. Angus Ltd., Finning’s predecessor as authorized Caterpillar dealer 

for Alberta, and the previous owner of Finning’s west Edmonton property.  Finning 

wanted to create separate classifications for employees engaged in component rebuilding 

and to split the existing seniority list to do so.  This was done, at the price of granting 

existing component rebuilding employees a kind of enhanced seniority whereby they 

could apply their accumulated seniority outside the CRC if it were to be closed.  This 
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right is contained in Special Provision (III), entitled “Component Rebuild Centre”, to 

Schedule C of the Finning-IAMAW agreement, which says: 

 

Licensed Mechanics/Benchhands employed in remanufacturing areas on May 
1st, 1990 are grandfathered. 
 
In the event the Component Rebuild Centre closes or layoff occurs, the 
grandfathered Employees will be attached to the main Edmonton seniority 
list.  

 

The impact of this provision was that the 17 or 18 affected CRC employees were not 

obliged to either resign outright, take a job at OEM or be laid off, but could assert their 

seniority to bump into a job for which they were qualified, most likely at a Finning 

service shop location, on the Edmonton seniority list.  Mr. Mackinnon acknowledged in 

cross-examination that Mr. Godley’s reason for meeting with this group separately was 

because of their unique rights upon a closure of the CRC. 

 

[40] Finning and the Machinists never did reach a Closure Agreement, despite Finning 

tabling a slightly modified version of its proposal.  There was some urgency to the 

staying bonus, however, because there was otherwise bound to be serious attrition in the 

CRC workforce as the closure date approached.  Eventually the parties did reach an 

agreement on the staying bonus that provided it was without prejudice to the LRB 

proceedings that Machinists had commenced by that time. 

 

[41] Mr. Mackinnon testified that as the closure process proceeded, not all of the 

CRC’s work migrated to OEM immediately, or at all.  Most of the “repair and return” 

work, for example, initially went instead to Finning’s new facility in Red Deer; and part 

of this later returned to OEM.  In cross-examination Mr. Mackinnon confirmed that 

undercarriage work remained with Finning, too; and that some CRC employees ended up 

working elsewhere in the Finning organization because their work stayed there. 

 

[42] The closure process straddled the termination date of the existing Finning-

Machinists collective agreement.  Mr. Mackinnon spoke of the difficult negotiations that 
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resulted in the 2005-2007 renewal agreement.  These negotiations centered on the issues 

of contracting out and severance in the wake of the OEM transaction and another 

contracting out initiative that closed Finning’s parts distribution warehouse.  The 

bargaining culminated in a seven-week strike.  The new agreement had to accommodate 

the ultimate result of the OEM legal proceedings, and so the parties left in the agreement 

all of the provisions applicable to the Component Rebuild Centre.  This means that if this 

panel were to decide that the Finning-Machinists agreement should apply to the OEM 

bargaining unit going forward, there would at least be collective agreement language that 

might apply. 

 

[43] It was a matter of dispute, however, whether it is operationally feasible to apply 

the Finning-Machinists agreement in the context of the OEM plant.  Mr. Mackinnon said 

that initially the wage schedules in the Finning and OEM collective agreements possessed 

an entirely different structure, with many more levels of wage in the “Platinum-Gold-

Silver” premiums of the OEM-CLAC agreement.  He testified in chief that this appears to 

have changed and that the most recent OEM agreement looks more similar to the Finning 

agreement in that respect.  In cross-examination, though, he allowed that there remain 

some significant differences in the classifications utilized in the two agreements even 

though there are also many similarities in the job titles and functions. 

 

[44] Mr. Mackinnon brought current the picture of the Machinists-Finning relationship 

by describing the negotiations for the 2007-2009 renewal agreement.  Finning sought a 

simple extension of the existing agreement in return for major wage improvements, in 

what we know to be the somewhat frantic labour market of that time.  After some brief 

resistance, Machinists agreed to a renewal agreement rather than an extension, albeit one 

that stood pat on everything but wages. 

 

[45] Mr. Mackinnon also spoke of the Union’s activities in respect of OEM while the 

litigation of the case proceeded.  It has tried to keep informed of developments at OEM 

through informal contacts like members whose spouses work there; and Finning 

employees who must have dealings with OEM over the Finning-source remanufacturing 
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work that OEM does.  It has had several contacts with CLAC steward Darren Crouch, 

although with reservations about whether Machinists was being used as leverage to 

extract better terms for OEM employees out of its management.  And it has held several 

meetings directed at OEM employees to gauge its support among the OEM workforce, 

either for a raid in the open period or just generally.  The latest took place as late as 

January 21, 2009, just before our hearings.  Mr. Mackinnon’s perception is that the first 

meetings generated significant interest among OEM employees, with attendance upwards 

of 100 people; but that this has waned with time, and especially with the most recent 

CLAC-OEM agreement.  This was the agreement renewed early, in September 2008.   

 

[46] Mr. Mackinnon was critical of this agreement:  He noted that the wage increases 

were “huge”, at a time that he maintained OEM’s work load was declining; and that the 

new agreement contained major changes that brought it much closer to the Machinists-

Finning agreement by incorporating apprenticeship language, just cause protection from 

discipline, pension increases, and an 80%-20% split of benefits premiums.  He also took 

issue with a CLAC information bulletin to members of the OEM bargaining unit, which 

he says improperly fear-mongers about the prospect that OEM employees might lose 

their jobs to IAMAW members if Machinists succeeds in these proceedings.  In cross-

examination, Mr. Mackinnon confirmed that Machinists has itself been active in 

communicating with OEM employees through handbills, newsletters and website 

communications aimed at giving its views of the ongoing litigation and how the 

workplace representation issue should ultimately be resolved.  We received a number of 

examples of communications from both CLAC and Machinists in evidence.   

 

[47] Mr. Mackinnon noted, however, that despite its activities in communicating with 

OEM employees – and despite a short period of time early in the litigation when OEM 

management allowed Machinists representatives as well as CLAC representatives to 

attend grievance meetings concerning OEM employees – Machinists has never been 

allowed access to the OEM property uninvited, has never received a response to its 

requests to management for a list of OEM employees, and has not been allowed to post 

anything at the plant. 
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D. Drew Godley 

 

[48] Finning called as witness Drew Godley, who was manager of the Component 

Group, with responsibility for the CRC, around the time of the closure.  He spoke to the 

issues raised by the Machinists’ unfair labour practice complaint against Finning.  

Principally he spoke of the origins and development of the OEM plant strategy, and the 

way in which Finning implemented the closure. 

 

[49] Mr. Godley explained the OEM initiative as a response to the urgent need to meet 

customer demand that existed by 2002.  The CRC operated an average of about 60 hours 

a week with a full day shift and a partial afternoon shift.  Finning wanted to operate the 

CRC approximately 120 hours per week.  Scheduling was constrained by collective 

agreement seniority provisions so that Machinists’ agreement to expanded shifts was 

required.  Finning first mooted the idea of expanded shifts to Machinists representatives 

in about March of 2002 and developed it into more detailed discussions that fall and 

winter.  Unfortunately, for reasons that were not necessary for us to hear about, these 

discussions started in earnest only shortly after conclusion of the 2002-2005 collective 

agreement, during the negotiations for which the topic was not seriously pursued.  The 

Union was reluctant to open discussions on a substantive change to the agreement so 

soon after bargaining it; and Mr. Godley acknowledged in cross-examination that this 

would indeed have been a difficult thing for the Union to do. 

 

[50] Mr. Godley said that when Machinists advised Finning in March of 2003 that it 

would not entertain shift changes until the next round of bargaining in 2005, Finning 

officials felt that the company could not wait any longer.  It had examined other options, 

all of which happened to be outside the Local 99’s jurisdiction:  a vacant truck factory in 

Kelowna, vacant land near Kelowna for a new building, and a possible joint venture with 

Wyoming Machinery Company in the United States.  By that time, however, Gerald 

McLaughlan’s proposal for what ultimately became the OEM venture had been presented 

and refined and quickly became the alternative of choice.  Shortly after the Machinists’ 
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response the OEM venture proceeded at full speed as detailed in our earlier reasons in 

this case. 

 

[51] Mr. Godley testified that as the closure announcement approached in June of 

2004, management was concerned about the likelihood of attrition after closure and that 

morale and productivity would suffer.  It considered it prudent to quickly put in front of 

employees an incentive for them to stay through to closure.  This was the rationale of the 

Staying Bonus proposal, which was shortly after the closure announcement presented in 

the form of a PowerPoint presentation (Ex. #R-46) to the CRC workforce.  Two versions 

of the presentation were prepared and presented to separate audiences:  a general version 

that canvassed the Staying Bonus and payout of accumulated vacation; and a version 

specific to the approximately 18 “grandfathered” CRC employees with enhanced 

seniority rights who were entitled to bump into jobs outside the CRC.  Finning was 

plainly concerned to avoid such bumping, for the grandfathered employees’ version 

contained an additional proposal to give members of this group additional payments of up 

to $25,000 to resign outright and waive their seniority rights.  One part of the 

presentation advised employees that they might find it advantageous to do so for one of a 

number of reasons, including “There may be more desirable employment opportunities 

outside of Finning (e.g. OEM)”.  Mr. Godley acknowledged in cross-examination that 

this amounted to a proposal to “buy” the seniority of members of this group.  He also 

acknowledged that this proposal was in management’s minds at the very outset of the 

planning for the closure, as notes of an April 7, 2004 meeting clearly show. 

 

[52] Both variations of the Staying Bonus proposal were presented to Machinists at the 

same time or just before.  Employees were told that the proposal was subject to 

acceptance by the Union.  In the end, no employees in the grandfathered group accepted 

the proposal by the deadline.   

 

[53] Finally, the presentations contained pages warning of “zero tolerance” for job 

action motivated by the closure, and advising of enhanced security measures and reduced 

employee access to the building after the announcement.  Mr. Godley explained that 
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management did not really expect job action, but considered it prudent to give the 

warning anyway.  He said that employee access that had previously been around-the-

clock was reduced to approximately 12 hours per day, though this was later relaxed.  Mr. 

Godley told us that the card-swipe security system at the CRC had been in place for years 

before the closure, and that recent installation of a card-swipe system in the head office 

building was unrelated to the CRC closure.  He had no information about disruptions to 

fax access except for a problem in the West Edmonton branch (not the CRC) related to a 

physical move of one machine.  And he testified that although access to Machinists 

officials was “controlled” and “restricted” – not “denied” – for a period after the closure 

announcement, no Union representative was refused access outright. 

 

[54] In cross-examination, Mr. Godley was asked about his dealings with Gerald 

McLaughlan in vetting the existing CRC workforce when OEM was assembling its own 

workforce in the winter of 2004-2005.  He did not agree with the suggestion that he 

canvassed the workforce with McLaughlan to identify employees who were good and 

those who should be avoided.  He said that names were only used in isolated cases, and 

the discussion was much more about what rights were possessed by members of the 

various groups of employees (e.g. the group involved in component reliability analysis), 

who was likely to come over to OEM and who was not.  He denied that the discussion 

was aimed at identifying who OEM should hire. 

 

[55] Last, Mr. Godley explained in some depth Exhibit #R-47, a spreadsheet almost 

current to the dates of our remedial hearings, tracking the employment status of the some 

170 employees at the CRC at the time of the closure.  This exhibit warrants separate and 

more detailed treatment, which we do presently. 

 

E. Neil Rudiger 

 

[56] Neil Rudiger is the current President of Local 99.  He is a mechanic based at 

Finning’s Ekati branch in the Northwest Territories, serving the Ekati diamond mine.  He 

gave the Board information about the Machinists’ recent efforts to communicate with 
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OEM employees, and about some of the recent changes to Finning’s operations that the 

Union says reflect upon the proper result in this case. 

 

[57] We note that a portion of Mr. Rudiger’s evidence, especially in cross-

examination, and elements of Mr. Mackinnon’s evidence too, attempted to elicit 

information about whether and to what extent Machinists has publicly accepted the 

prospect that there may be a representation vote in this case.  We have found this 

evidence to be unhelpful.  To have said that there “may”, “might” or “could” be a 

representation vote at the end of this long journey is not a damaging admission, but only 

a statement of the obvious.  The topic is not relevant, and it is unnecessary to canvass that 

part of the witnesses’ testimony. 

 

[58] Mr. Rudiger added some detail to Mr. Mackinnon’s description of Machinists’ 

meetings to gauge support among OEM employees.  He had either direct or hearsay 

knowledge of three:  on November 7, 2007; July 12, 2008; and January 21, 2009.  

Attendance declined from over 70 at the first to eight to ten at the last, an “open house” 

style meeting.  The main item of interest was, what would happen in these proceedings 

and would IAMAW members stand to bump OEM employees from their jobs?  There 

was discussion of Machinists’ views on whether team leaders should be in a bargaining 

unit (their answer was yes).  And Mr. Rudiger related a visit to the third meeting by 

Darren Crouch, who offered them the opinion that although Machinists might have won a 

vote six months ago, they stood little chance since the most recent CLAC agreement was 

negotiated. 

 

[59] Mr. Rudiger’s testimony then turned to two other Finning transactions, the sale of 

a materials handling division to a company called Leavitt Machinery and the recent 

acquisition of a company named Collicutt based in Red Deer, in December 2007.  The 

point of this testimony appeared to be that collective bargaining is a flexible tool, and 

Machinists are capable of using it reasonably to accommodate a successorship.  He noted 

that recognition of IAMAW bargaining rights was a part of the Leavitt sale transaction 

and Machinists have successfully negotiated three collective agreements with Leavitt 
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since the sale.  The Collicutt transaction was more complicated.  He told us that, although 

Finning immediately recognized Machinists as the bargaining agent for the over 200 

employees of the acquired company, the Collicutt workforce featured several trades 

classifications that did not exist under the Finning agreement.  Most of the new 

employees had to become apprentice heavy duty mechanics, which would entail a cut in 

pay.  Instead, Finning and Machinists negotiated an agreement to minimize pay cuts and 

“red-circle” the affected employees at their journeyman trades rates.  All new employees 

received a common start date for purposes of seniority, with the stipulation that prior 

service at Collicutt could be used to break a tie in a layoff situation.  Mr. Rudiger 

reported that the Union has a good relationship with local plant management at the 

Collicutt facility, where most of the maintenance of Finning-serviced mining equipment 

takes place. 

 

[60] Mr. Rudiger pointed to Article 13.01 of the most recent Finning-Machinists 

agreement on “Rates of Pay”, which provides that “…if any Employee is receiving a 

wage rate in excess of the rates herein contained such wage shall not be reduced by 

reason of the signing of this Agreement”.  He explained this as a provision to deal with, 

for example, “side deals” between an employee and a manager who later moves on; it 

protects the higher wage agreed to.  Mr. Rudiger suggested in cross-examination that, if 

the Board were to recognize Machinists as bargaining agent and stipulate the Machinists-

Finning collective agreement as the operative agreement, this Article could come into 

play to prevent OEM employees from losing advantageous rates of pay under their 

current agreement. 

 

F. Scott McLaughlan 

 

[61] OEM called as witness Scott McLaughlan, its current chief executive.  He is 

President of, and technically employed by, Reman Ventures, one of the OEM joint 

venture partners.  But for our purposes he is the senior manager responsible for the OEM 

venture.  He has been so since April 2006, when his father Gerald McLaughlan resigned.  
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Gerald McLaughlan remains a shareholder in Reman Ventures, however, and thus 

financially interested in the enterprise. 

 

[62]  Scott McLaughlan, to whom we refer from this point on in the reasons when we 

say “Mr. McLaughlan” or just “McLaughlan”, testified in some depth about the nature of 

the OEM plant and its processes.  This reprises some of his father’s testimony in our 

earlier proceedings, but adds detail and the weight of his more “hands-on” experience to 

our understanding of how the OEM plant startup and the transfer of work from Finning 

was accomplished.  He also added the management perspective to the testimony of Mr. 

Oostenbrink about the history of the OEM venture after the transfer of the CRC work was 

completed.  And he introduced documents and gave testimony about the composition and 

sources of the OEM workforce, initially and over the time of the litigation from 2005 to 

2008. 

 

[63] Mr. McLaughlan joined OEM in an executive position in January 2004.  At that 

point the land and platform companies had been purchased, the construction contract had 

been let, and the Joint Venture Agreement was in effect.  He told us that he was not 

aware of CLAC as a potential bargaining agent for the company’s employees until the 

certification application was filed in February.  McLaughlan was responsible to, among 

other things, put in place the personnel necessary to staff the entire OEM operation once 

the new plant was completed and the Finning work transferred.  He inherited the 

approximately 70 employees of the combined Reliable and Headhunters shops, some of 

whom would not come over to OEM because they worked in areas of the business like 

automotive and small motor rebuilding that OEM was not going to continue in the new 

facility.  The hiring process began in August 2004, shortly after the Finning CRC closure 

announcement.  OEM staged job fairs in August and October 2004 in a west Edmonton 

hotel very close to the Finning property.  The job fairs were supplemented by normal “off 

the street” recruiting tools like newspaper advertisements and online job search sites. 

 

[64] Mr. McLaughlan testified that in the startup phase the company was prepared to 

receive applications from all sources, and that the nature of the OEM operation lent itself 
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to a more wide-open recruitment process than Finning could contemplate.  He explained 

that Finning’s CRC was organized as a more traditional service facility in which parts are 

delivered into a bay into the care of one journeyman mechanic who would take 

responsibility for the entire rebuilding process.  There was little in the way of 

documented remanufacturing procedures, and much reliance on the trades skills and 

experience of the highly experienced tradespersons that Finning tended to have to hire.  

The great majority of Finning CRC employees were ticketed tradespersons, and their 

collective agreement logically distinguished between ticketed and non-ticketed personnel 

and recognized apprenticeship status of employees as a way to draw employees up into 

journeyman status. 

 

[65] OEM, he gave us to understand, is in the nature of a manufacturing operation.  It 

is to the Finning Component Rebuilding Centre as an assembly line is to a (large) garage.  

It breaks common rebuilding tasks into a large number of highly and meticulously 

documented sub-processes.  It features employees trained to these narrower tasks.  

Employees need not have the training in integrated mechanical systems that are the 

hallmark of the ticketed tradesperson.  The premium is on a prospective employee’s 

orientation to teamwork and safety, not on advanced trades knowledge, and OEM is able 

to hire a quite different kind of employee, a less skilled one, to entry positions than 

Finning could to the CRC.  Advanced trades skills and journeyman qualifications tend to 

be concentrated in the senior production positions, the team leaders.  Mr. McLaughlan 

estimates that outside the team leader group, perhaps only 20% of the workforce has a 

trades ticket.  There are few apprenticeships, mostly in the salvage and welding areas and 

in a small specialized service bay dedicated to warranty claims and non-standard repairs.  

OEM employees advance up the pay grid according to skills acquired, not by progress up 

the apprenticeship ladder; and so, although there is a correlation between apprenticeship 

advancement and acquisition of the skills necessary to move up the grid, it is not 

necessarily the case that apprenticeship advancement means higher pay. 

 

[66] Mr. McLaughlan added that this model makes it easier to recruit employees, but 

harder to retain them.  Because employees do not have the opportunity to analyze, repair 
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and rebuild entire mechanical systems, they tend to leave employment at OEM when they 

acquire skills and interests beyond the narrow scope of their tasks. 

 

[67] During the lead-up to the OEM plant opening, Mr. McLaughlan and the OEM 

human resources group considered that there were many Finning employees who would 

be a “good fit” at OEM.  They indicated to Finning that they were interested in its 

employees and held the job fairs earlier described.  These job fairs were well-attended by 

CRC employees, though Mr. McLaughlan said that there were many “negative reviews” 

about the compensation being offered and how it was not attractive for journeyman 

tradespersons.  There were, however, no OEM initiatives specifically aimed at soliciting 

applications from Finning CRC employees. 

 

[68] There were some applications from Finning CRC employees, however, and for 

these employees Mr. McLaughlan adopted a different process than the usual reference 

check process administered by OEM’s Human Resources personnel.  Finning 

applications generated a phone call from McLaughlan to Nigel Prosser, then Finning’s 

production manager at the CRC, later to become OEM’s Director of Production.  We 

know from our previous proceeding that Prosser was significantly involved in Finning-

OEM liaison around plant design and production processes at this time; and McLaughlan, 

knowing that he would be familiar with the CRC employees applying to OEM, dealt 

directly with Prosser to help determine their suitability.  He testified that he normally 

asked Mr. Prosser about the applicant’s level of skill, team orientation, safety practice, 

commitment to customer service, and likelihood of success in a more repetitive, less 

craft-based job than he may have performed at Finning.  These enquiries were entirely 

verbal, they did not use checklists, and the responses were also always in verbal form. 

 

[69] Mr. McLaughlan testified that he believes that OEM received over 90 applications 

from Finning CRC employees.  It may have been as many as 98 according to one 

document in evidence.  He stated that the company interviewed “over 90%” of them, 

made offers of employment to over 50 applicants, and got acceptances from about 50, or 

all but about five of the offerees.  Asked why a Finning CRC applicant might not get an 
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interview, he stated that it would either be an obvious case of insufficient qualifications, 

or a case where there was little chance of reaching agreement with the applicant, for 

example if compensation expectations were far too high for OEM to satisfy.  In response 

to a question whether OEM had a position available for all employees at the Finning 

CRC, he said no, because not all parts of the CRC’s work, such as undercarriage work, 

even moved to OEM. 

 

[70] Mr. McLaughlan stated that neither union affiliation nor history of activity in the 

Machinists were criteria in the hiring of Finning CRC employees.  OEM managers knew 

that everyone from the CRC was a Machinists member.  He categorically denied that 

OEM sought, or Mr. Prosser or other Finning sources gave, any information about 

whether applicants were stewards or otherwise active in the Union.  It is clear, though, 

that OEM had some information from Finning about employees’ status under the 

Finning-Machinists collective agreement, notably whether they belonged to the 

grandfathered group who had bumping rights elsewhere in the agreement.  Some 

documents in evidence that were created to project OEM requirements and sources of 

manpower projected hires from “Finning” and a further subdivision of “Finning with 

Bumping Rights”.  Mr. McLaughlan acknowledged this and explained that this 

segregation was done to reflect the low probability that Finning employees with bumping 

rights would take OEM jobs. 

 

[71] The first Finning employees started to move over into jobs with OEM in 

December 2004.  The early hires from that source were managers or team leaders.  The 

bulk of the CRC hires to OEM joined after January 2005.  The ultimate composition of 

the OEM workforce at and after the new plant “went live” in March and April of 2005 is 

reflected in some spreadsheet exhibits that Mr. McLaughlan spoke to, and that we will 

address separately.     

 

[72] We now turn to Mr. McLaughlin’s evidence about OEM’s bargaining history with 

CLAC.  He led OEM’s bargaining committee in the 2004 negotiations.  He testified that 

at that time, all that OEM intended be known among its workforce was that it was 
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building a large new plant – this was public knowledge – and that it was basing its 

growth forecasts on the existence of a potential large customer or customers.  It was still 

management’s intentions to keep the identity of the customer secret to avoid paying a 

premium for constructing and equipping the new plant.  There was, however, a great deal 

of speculation in the company’s two shops as to who this customer might be. 

 

[73] Mr. McLaughlin stated that he did not attend any of the meetings CLAC held with 

OEM employees, nor was he aware of any OEM manager doing so.  He first met CLAC’s 

representatives, Messrs. Oostenbrink and Nederlof, at the commencement of bargaining.  

He recalled that negotiating the first agreement occupied all or parts of about 12 days of 

bargaining spread over a month, culminating in the ratification vote by which employees 

accepted the agreement.   

 

[74] In cross-examination Mr. McLaughlan added that it was clear to both bargaining 

committees that the workforce was expected to double or triple when the new plant 

started up.  He disagreed with Union counsel’s suggestion that CLAC must have 

concluded by then that the amount of work projected had to be Caterpillar components 

that could only come from Finning; he offered that other such large shops exist elsewhere 

in Canada and the United States serving a diverse group of customers.  He added in re-

examination that the decision not to disclose Finning’ identity as the major customer was 

not motivated by desire to avoid a successorship, as the company had received legal 

advice that that risk was low; but that it did not make sense to management to disclose 

this to CLAC because the result would have been to put it in the position of bargaining 

against the terms of the Finning collective agreement.  He confirmed that the wage 

schedules bargained were based on the company’s proposals, though they were refined 

during the bargaining; that OEM had taken legal advice as to the status of the team 

leaders and had resolved to bargain hard to keep them out of the bargaining unit; and that 

the issue of “just cause” protection was discussed at the table, but mostly on the issue of 

the scale of severance payments adopted instead of a “just cause” clause. 
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[75] Mr. McLaughlan did not participate in the 2006 negotiations and had nothing to 

add about them.  He did speak, however, of the 2008 early renewal bargaining.  By that 

time, OEM was feeling the impact of the 2007-8 oilsands-led boom and the extreme 

labour market that had resulted.  Some competitors in OEM’s labour market, including 

Finning, had improved their terms of employment.  Management was concerned about its 

ability to attract and retain labour, but did not wish to signal a bargaining weakness by 

approaching CLAC to open the collective agreement early.  CLAC representatives 

approached the company to do that, however, and OEM readily agreed  

 

[76] In May and June of 2008, OEM’s bargaining committee led by Human Resources 

Director Lyle Toop bargained a tentative collective agreement with the CLAC 

committee.  The agreement failed ratification; employees rejected it by a significant 

margin.  Company management was irritated, and signaled to CLAC’s negotiators that it 

needed some reassurance that the Association was in touch with its members’ issues 

before resuming bargaining.  CLAC ended up conducting an employee survey, the results 

of which convinced OEM management that the employees’ issues were ones that the 

Employer could make concessions on.  The largest issue, Mr. McLaughlan recalled, was 

increases to pension funding; but the company resolved to fund that by discontinuing the 

existing bonus plan.  The parties went back to the table, Mr. McLaughlan replacing Mr. 

Toop who was on a previously scheduled vacation, and in about 10 additional days of 

bargaining produced a revised tentative agreement that passed ratification by over 70%. 

 

[77] Besides enhanced pension funding, the new agreement contained one other major 

change, a new Article 31.03 for the first time restricting management’s right to discipline 

employees to cases of just cause, enforceable by the grievance procedure.  Mr. 

McLaughlan acknowledged in cross-examination that, together with the discontinuance 

of the bonus program and the removal of the “Platinum-Gold-Silver” level premiums in 

the 2006 round, this produced a collective agreement that was markedly more similar to 

the Finning-Machinists structure than before.  This said, Mr. McLaughlan also noted that 

the wage schedule remains quite different than in the Finning-Machinists agreement 
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because advancement is based on skills measured by the Employer rather than by status 

within the apprenticeship system.     

 

[78] Mr. McLaughlan also acknowledged that OEM’s thinking has changed on the 

exclusion of the team leaders.  Although OEM resisted CLAC suggestions in the 2008 

bargaining to move team leaders into the bargaining unit, Mr. McLaughlan agrees that 

the team leaders never achieved the degree of managerial power that had been initially 

foreseen for them.  The company has now hired a small number of “Crew Leaders” above 

the team leaders, and the team leaders are essentially lead hands.  

 

G. The OEM Workforce Over Time:  Documentary and Oral Evidence 

 

[79] Although we have already referred to pieces of the evidence offered about the 

OEM workforce, in its inception and since 2005, and where its employees came from, it 

is convenient for us to address it now as a separate topic. 

 

[80] The two most important pieces of documentary evidence about the process by 

which OEM established the workforce that staffed the new plant that would do the 

transferred Finning CRC work are Exhibits #R-47 and #R-48.  Exhibit #R-47 was 

tendered by Finning, identified and explained by witness Drew Godley.  It identifies by 

name all 171 of the employees engaged at the CRC between the time of the closure 

announcement (June 23, 2004) and the closure of the facility in September, 2005.  It 

identifies the two special subgroups of employees from Pacific Fluid Power, Finning’s 

chroming facility that was closed just prior to the CRC closure; and the “grandfathered” 

long-service employees who had bumping rights outside of the CRC facility.  For the 

entire group of 171 employees, it shows in table form whether and how they left Finning 

employment.  The categories shown are “At Finning-Continuous”, “At Finning-

Returned”, “Resignation”, “Lay off”, “Retired”, “Deceased”, “LTD-Permanent”, and 

“Other”.  For every employee there is a date given for when he or she left the Component 

Rebuild Centre, and an explanatory note with whatever information Finning has about the 

post-closure status of that employee. 
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[81] Exhibit #R-48 was tendered by OEM and explained by witness Scott 

McLaughlan.  It is what Mr. McLaughlan described as a purpose-built table setting out 

the OEM human resources history of its dealings with all of the former employees of 

Finning at the CRC with whom it had dealings.  It divides the CRC workforce into three:  

“Finning A List” (those whom OEM actively recruited), “Finning – Non A List” (those it 

did not), and “Finning A List – No Contact” (those OEM was interested in but who made 

no contact with OEM).  It shows for each applicant the position he or she applied for, the 

job posting, comments kept on the electronic file by human resources personnel, any 

interview date, and a record of offers sent and acceptance or rejection by the employee. 

 

[82] By analyzing and cross-matching these two documents, we can draw the 

following information: 

 

• Of the 171 employees listed by Finning as employed at the CRC, five were 

temporary employees hired after the closure announcement.  Two are still 

employed by Finning in other of its operations; one resigned before the closure; 

and two were laid off at closure. 

 

• Of the remaining 166 employees who were in the Finning CRC workforce at the 

time of the closure announcement, 15 were employed at Pacific Fluid Power, 

which was closed and its work contracted out to companies other than OEM.   

 

• Excluding the PFP employees, of the 151 remaining CRC employees, 41 

remained employed by Finning after the closure, without interruption of service.  

Most of these ended up employed by other Finning branches in hourly positions.  

Some became supervisors or other salaried employees.  Of these 41, seven were 

in the “grandfathered” group of 16. 

 

• Six of the CRC workforce retired outright.  Of these, three were from the 

“grandfathered” group. 
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• Two former CRC employees have died since the closure.  One of them, 

Vandermeer, we note, was employed by OEM before his death.  

 

• Thirty employees were laid off when the CRC closed.  Two of them were from 

the “grandfathered” group. 

 

• Another 52 submitted resignations from Finning, almost all of them in the period 

between the closure announcement and the actual closure.  From the OEM 

document, Exhibit #R-48, it appears that 32 of them applied for employment with 

OEM and 27 accepted offers of employment with OEM.  Of these, four (D. 

Grochmal, Caron, Hunter and Butchart) were hired into managerial positions 

outside the bargaining unit.  One of this group, Butchart, later returned to Finning. 

 

• Seven employees left employment with Finning but later returned.  Four (Duncan, 

Caton, Lockett and de Mesa) took layoff but were later rehired or recalled to other 

Finning jobs.  Two (Hagel, Stocko) resigned but were later hired back.  For one, 

Kuzio, we have no further information. 

 

• Seven employees were on permanent Long Term Disability status with Finning 

and remained there after the closure.  One resigned from Finning as part of a 

buyout settlement.   

 

• Three more employees transferred to other Finning branches but were later laid 

off unrelated to the CRC closure. 

 

Although these numbers total to 168 rather than 171, either from overlapping categories 

or from errors in our analysis, the margin of error is small enough in the context of the 

questions we must answer that it is unnecessary to be any more precise. 
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[83] Another exhibit, Exhibit #R-24, is a spreadsheet prepared by OEM showing the 

overall group of former Finning CRC employees that it hired and what is their current 

status at OEM as of the dates of our remedial hearings.  That document shows a total of 

47 former CRC employees hired.  Thirteen are currently employed as technicians or other 

hourly wage employees, in the CLAC bargaining unit.  Fourteen are employed as team 

leaders, outside the CLAC bargaining unit.  Seven are salaried employees outside the 

bargaining unit, in positions titled “Manager”, “Technical Lead”, or “Crew Leader”.  And 

13, from both excluded and bargaining unit classifications, are no longer employed by 

OEM.  By subtracting from this total of 47 Finning CRC employees hired by OEM the 27 

of them that submitted resignations from Finning referred to above, it appears that the 

remaining group of approximately 20 must have been laid off by Finning before joining 

OEM. 

 

[84] The Board has in evidence the Officer’s Report prepared during the first, abortive, 

phase of these remedial hearings in April and May, 2005 when the common employer 

finding of the Original Panel was still in effect.  This Report was issued May 25, 2005, 

and examines the composition of the Finning CRC and OEM workforces on various dates 

surrounding the Original Decision.  The Officer’s Report was supplemented in the 

present hearings by testimony from Mr. McLaughlan and by documents that he 

identified. From the Officer’s Report we see that the Finning CRC workforce within the 

Machinists’ bargaining unit declined from 171 on June 23, 2004, the date of the closure 

announcement; to 152 on August 16, 2004, the date of Machinists’ successorship 

application; to 52 on April 7, 2005, the date of this panel’s decision on successorship; to 

41 on May 11, 2005, the date the Officer’s Report was commissioned.  

 

[85] By combining the evidentiary sources, we also see that the size of the OEM 

workforce has increased since the date of the Original Panel’s first decision, as follows 

(team leaders are set out as a separate category): 
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Date   Hourly Employees Team Leaders Total 

March 15, 2004   63   12      75 

August 16, 2004   73   13      86 

April 7, 2005   133   33     166 

May 11, 2005   136   39     175 

Dec. 29, 2005   175   32     207 

Dec. 29, 2006   185   33     218 

Dec. 31, 2007   208   40     248 

Jan. 14, 2009   265   43     308 

 

 

[86] The Officer’s Report provides a “snapshot” of the OEM workforce by source on 

May 11, 2005, which we note is only a month after the Board’s successorship decision, at 

a time when the workforce necessary to handle the transferred work of the Finning CRC 

was, to all appearances, in place.  It states the last employer before OEM of these 

employees as follows: 

 

Source   Hourly Employees Team Leaders Total 

Reliable   28   5     33 

Headhunters   15   7     22 

Finning CRC   27   15     42 

New Hires   66   12     78 

 

 

[87] This summarizes the new evidence that we heard.  We now turn to the parties’ 

submissions, our analysis and findings. 
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IV. Argument, Analysis and Decision 

 

[88] The parties gave extensive and skilful argument in this case, both orally and in 

writing.  We have reviewed all of it several times and examined the case law submitted.  

We do not attempt to reproduce the argument here, or even to capture all of its nuances.  

Instead, we summarize the arguments to acknowledge the main thrusts.  Rather than 

summarize all argument together, we have elected to divide the disputed issues into four 

groupings that reflect the logical order we have deemed best, and to set out both 

argument and decision in respect of each grouping of issues.  The groupings are as 

follows: 

 

1. The CLAC bargaining rights:  are they legitimate for the purposes of this 

successorship proceeding? 

 

2. The 2004-2005 Complaints:  did OEM or Finning commit an unfair labour 

practice in failing to continue to employ Machinists members in the new OEM 

operation?  Did Finning commit an unfair labour practice by administering the 

closure as it did? 

 

3. The 2008 Complaint:  did OEM or CLAC commit an unfair labour practice in 

bargaining the 2008 early renewal agreement? 

 

4. The successorship:  what are the appropriate consequences of the Board’s finding 

that OEM is a successor employer to Finning’s CRC operation? 

 

Part 1:  The CLAC Bargaining Rights 

 

(A) Argument 

 

[89] Machinists maintain that its certificate for employees of the Finning CRC 

comprises the only validly obtained bargaining rights in the OEM workforce that 
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emerged after the successorship.  This argument buttresses its request to be declared the 

bargaining agent for OEM employees without a representation vote, which we address in 

Part 2.   

 

[90] Machinists argues first that its bargaining rights are the sole bargaining rights 

operative in the OEM enterprise because the successorship to OEM happened before 

CLAC’s bargaining rights were in place in March 2004; Machinists’ bargaining rights 

and agreement transferred to OEM automatically, by operation of law, by then.  It says 

that the Board should consider the date of the successorship to be January 1, 2004 

because by then the corporate and contractual structure for the OEM venture had been 

finalized, assets had been purchased to develop the venture, and it was known that the 

CRC would close and OEM start doing its work by approximately April of 2005.  

Finning’s collective agreement with Machinists therefore applied to OEM as of January 

1, 2004, and the OEM venture had to be organized and the work transferred in 

accordance with it.  It offers an alternative date for the transfer of the CRC’s business of 

June 23, 2004, the date of the closure announcement (though we note this is after 

CLAC’s certificate was issued). 

 

[91] CLAC’s certification application, Machinists argues, was time-barred; either 

because Machinists’ exclusive bargaining agency for employees of OEM was in place 

before the application date of February 5, 2004, or on a discretionary basis because the 

transfer plans were in place and were motivated by a desire to avoid Machinists’ 

bargaining rights.  It cites this Board’s decision in CLAC v. Hartland Pipeline Services 

Ltd. et al. [2001] Alta. L.R.B.R. 296 as precedent. 

 

[92] Machinists argues that, in any event, CLAC’s certificate is tainted from the outset 

by the way in which they were obtained.  OEM and CLAC, it says, had a duty to disclose 

the agreement with Finning and the impending buildup of the workforce to the Board 

when the CLAC certification was investigated.  Had it known of these things, the Board 

would have been able to deny or defer the application through its power to consider “any 

other relevant matter” in a certification proceeding.  OEM’s failure to disclose any of 
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these things warrants reconsidering and vacating the certificate:  J.V. Driver Industrial 

Ltd. [1995] Alta. L.R.B.R. 280, quashed on other grounds [1996] Alta. L.R.B.R. 134 

(Alta. Q.B.).   

 

[93] Further, management inspired or directed OEM employees to seek certification by 

CLAC.  The actions of Gerald McLaughlan in fomenting the CLAC application, and the 

actions of OEM in allowing team leaders to vote in the representation vote and then 

negotiating a swift collective agreement with CLAC that bargained the team leaders out 

of scope, constituted prohibited employer domination of, or support for, CLAC, contrary 

to s. 148(1)(b) of the Code.  Had the Board been aware of these facts it could have and 

should have dismissed the CLAC application, again under its power to consider “any 

other relevant matter”.    The Board is aware of these facts now and should reconsider 

and vacate the CLAC certificate in response. 

 

[94] OEM says that the Board should be skeptical of the argument that Machinists’ 

bargaining rights were already in place by successorship at the time of the CLAC 

certification application, for several reasons.  First, this theory of the successorship has 

only appeared at this late stage of the proceedings.  Second, the Customer Service 

Agreement that forms an important part of the transaction was not negotiated until after 

the CLAC certification (though it was backdated to January 1, 2004).  Third, the Board 

stated in its April 7, 2005 decision that the successorship was “technically premature” 

even at that point, recognizing the Board’s traditional reluctance to give advance rulings 

about claimed successorships for which contingencies still exist.  Last, it notes that this 

Board has refused to defer or dismiss certification applications even in the face of an 

immediate, anticipated successorship:  Pevencie Group Staffing Ltd. [2008] Alta. 

L.R.B.R. LD-058. 

 

[95] OEM adds that even if the Board were to reconsider its certification of CLAC for 

its employees, it cannot ignore that CLAC’s bargaining rights rest not only on the 

certificate, but on three successive collective agreements.  These agreements recognized 

CLAC as bargaining agent and each one was ratified by employees in the bargaining unit.  
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The collective agreement exists independently of the certificate.  At the least, then, 

CLAC remains a bargaining agent by voluntary recognition.  The Board cannot change 

this fact other than by finding that CLAC is an employer dominated union that lacks 

capacity to act as bargaining agent at all.  The evidence, it says, does not establish either 

domination or support.  Bob Dixon’s evidence that Gerald McLaughlan raised the issue 

of union representation with OEM employees falls short of the mark; it is not an unfair 

labour practice for an employer to state a preference for one union over another as a 

bargaining agent. 

 

[96] CLAC for its part says that Machinists does not even have the standing to attack 

CLAC’s certificate; it was and is a “stranger” to the certificate.  It agrees with OEM’s 

submissions that the successorship occurred only after CLAC acquired its certificate.  It 

says that Machinists had no status to oppose the certification application at the time, and 

that it could acquire no greater status than it had at the time of the certification.   

 

[97] CLAC argues that there is no basis to reconsider its certificate.  If the 

successorship occurred after the certification, the application was timely.  The 

Association had only limited understanding at the time of certification that OEM would 

increase its workforce, and had no specific information.  There was in any event no 

imminent, enormous buildup scheduled that might justify deferring or denying 

employees’ right to organize.   

 

[98] CLAC says that there was no unlawful employer involvement in its 2004 

organizing campaign.  There was no evidence at all to suggest that CLAC was so 

dominated or influenced by OEM that its fitness to represent employees was impaired.  

The employer’s involvement in the organizing was limited to discussing unionization 

options with employees and expressing a preference; after that, CLAC’s organizing was 

done conventionally and independently of the Employer.  There was no evidence that any 

of the organizing happened on employer time or premises, or was otherwise assisted by 

the Employer.  Employees asked questions and voted according to their consciences.  

There is no evidence that the inclusion of team leaders in the voting constituency on 
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certification had a bearing on the vote, and there was nothing untoward in the later 

decision to underbargain the certificate by leaving team leaders out of scope. 

 

[99] CLAC echoes OEM’s point that even if the Board were to vacate its certificate, it 

still possesses standing in the successorship proceedings based on a valid voluntary 

recognition as bargaining agent backed by three collective agreements ratified by 

employees.   

 

[100] Finning said little about this aspect of the case because it was only tangentially 

affected, if at all, by the fate of the CLAC certificate.  It did, however, oppose 

Machinists’ assertion that the transfer to OEM was complete before CLAC acquired its 

certificate.  It agrees with OEM that important elements of the transaction, notably the 

Customer Service Agreement, were in place only in the summer of 2004.  It notes the 

portions of the Original Panel’s April 2005 decision that speak of the transfer as 

something that has not yet happened.  It points out that OEM was at the time of the 

certification operating two established businesses.  But for the transfer of the work, 

employees and equipment and the closure of the CRC in and after April 2005, no 

successorship issues would have arisen.  The successorship dates from 2005, not earlier. 

 

[101] In reply, Machinists argues that it has standing to seek reconsideration of the 

CLAC certificate because it was directly affected by the Employer’s actions to introduce 

another bargaining agent into the OEM enterprise, to which Finning was at that point in 

time “fully committed”.  It says that the Alberta Court of Queen’s Bench decision in J.V. 

Driver Industrial [1996] Alta. L.R.B.R. 134 upholds the standing of a union to question 

another’s certification in analogous circumstances.   

 

[102] Machinists argues that the submissions of CLAC and OEM inaccurately minimize 

the actions of OEM management in bringing about the CLAC certification.  Viewed as a 

whole, and drawing an adverse inference from the failure of either Gerald McLaughlan or 

Darren Crouch to testify about the events, these actions justify a finding of prohibited 

domination or support of CLAC.  Further, the actions taint not just the certification, but at 
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least the first OEM-CLAC collective agreement.  Employee ratification of the agreement 

was not an informed ratification because they were unaware of the competing presence of 

the Machinists’ bargaining rights and collective agreement; and by the time the second 

and third OEM-CLAC agreements were negotiated, Machinists’ bargaining rights and 

collective agreement had taken force at OEM by the successorship.  And to CLAC’s 

submissions that the regular and adversarial process of negotiating the 2004 OEM-CLAC 

collective agreement undermines claims of employer domination and support, Machinists 

point out what they characterize as the short duration of the negotiations and its “sub-

standard” features like the absence of just cause protection from discipline, minimal 

recognition of seniority, and the absence of normal layoff protections and recall rights. 

 

(B) Standing 

 

[103] We find that Machinists have standing to seek reconsideration of the 2004 CLAC 

certificate. 

 

[104] The Board’s traditional reluctance to allow “strangers” to impeach a certificate is 

founded upon respect for established bargaining rights.  These bargaining rights are 

usually acquired through the will of bargaining unit employees expressed in a 

representation vote or through ratification of a collective agreement.  Important statutory 

and contractual rights rest upon a union’s bargaining agency, and so labour boards 

generally do not entertain challenges to bargaining agency except from third parties 

whose own rights are affected by the issue in a concrete way.  For example, it is not 

enough for one trade union to oppose another’s certification application, or seek to have 

it reconsidered and vacated, because the trade union would like to organize those 

employees itself.   

 

[105] The Labour Relations Code, however, is a complex statute that creates and 

regulates rights in a highly adversarial context, where there can be almost unlimited 

factual permutations.  Employer successorship and common employer situations are areas 

where competing claims can easily arise.  The Board must be sensitive to the existence, 
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even the likelihood of existence, of competing representational claims where there is a 

corporate reorganization or major commercial transaction in the background.  And it 

must take a liberal and purposive view of standing to ensure that the real rights and 

interests of participants in the labour relations system are not subverted by a too-strict 

interpretation of what it is to be “interested” in a question. 

 

[106] The J.V. Driver decision of the Alberta Court of Queen’s Bench, supra, is 

instructive.  The Court found that the Board had denied natural justice to a “third party” 

union, in that case CLAC, by denying it standing to be heard in a Board-initiated 

application to determine whether a building trades union’s certificate for a related J.V. 

Driver company should be vacated for fraud.  CLAC’s claim to standing was based on its 

pending application for certification, which was in abeyance pending the Board’s 

determination whether to vacate the (allegedly) competing building trades certificate.  In 

essence, the Court found that the Board could not deprive CLAC of its real interest in the 

fate of the building trades certificate by splitting up the case and deferring the CLAC 

certification application until later.   

 

[107] Whether the present case is directly analogous to J.V. Driver may be debated, but 

J.V. Driver’s implicit warning against strict, mechanical interpretations of who is 

“interested” in a question is clear.  We address presently the question of when this 

transfer of a part of Finning’s business to OEM occurred; but at the least, at the time of 

CLAC’s application for certification Machinists had a strong contingent interest in the 

question whether any other union possessed bargaining rights for OEM.  It was a 

contingent interest because, even if not all elements of the transfer of Finning’s business 

were in place, there was a plan underway to do so that would if realized jeopardize 

Machinists’ bargaining rights for employees of the CRC.  It was a strong interest because 

the existence of another union with bargaining rights at OEM would make much more 

complex and problematic any claim by Machinists for successor rights in the OEM 

enterprise. 
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[108] Another strand in the case law worthy of note is that labour boards may take a 

more relaxed view of standing where that is necessary to defend the public interest in the 

integrity of the Board’s processes and proper administration of the scheme of the Code.  

The extreme example of this is the decision of the British Columbia Labour Relations 

Board in Kinetic Construction Ltd. [1992] B.C.L.R.B.D. No. 46.  There it granted 

standing to a local labour council, not even an individual trade union, to impeach by 

reconsideration a collusive certification.  Whether one believes or not that that case went 

too far in granting standing, the case still reinforces the point that boards should not avoid 

the real issues in a dispute by taking too mechanical a view of who is “interested” in 

those issues.  

 

[109] We also address presently the question whether OEM and CLAC had any 

obligation to disclose to the Board what they knew about the Finning-OEM dealings at 

the time of the CLAC certification application.  But whether or not there was such an 

obligation, had the Board known about these dealings, there seems little doubt that it 

would have given notice to Machinists as a potentially interested party; and had 

Machinists sought to intervene in the certification application on the basis that the 

application was contrived with employer support, there seems little doubt that the Board 

would have allowed it to make that case.  But these dealings were unknown at the time 

except to OEM, CLAC and Finning; Machinists and the Board have learned about them 

only after the fact of CLAC’s certification.  Even if there was no duty on CLAC or OEM 

to disclose the Finning connection and the planned expansion of the workforce to do the 

Finning work, it does not appear proper to us that by remaining silent about it those 

parties should be able to give themselves an objection to Machinists’ standing, and so put 

themselves in a better position in the eventual successorship proceedings, than if they had 

made full disclosure to the Board at the time.  In these proceedings, Machinists’ interest 

in the integrity of the bargaining rights possessed by CLAC in the OEM workforce is 

sufficiently direct and tangible that it has standing to pursue its case as it has. 

 

[110] Accordingly, we dismiss the objection to Machinists’ standing to bring its 

application and complaints in respect of CLAC’s 2004 certification. 
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(C) Effective Date of the Transfer 

 

[111] We disagree with Machinists’ submission that its bargaining agency and 

collective agreement rights were in place by operation of successorship law before CLAC 

applied for certification. 

 

[112] In our decision of April 7, 2005, we noted that despite the broad meaning that 

labour boards have given to the concepts of “sale”, “lease” and especially “transfer” or 

“disposition” in the successorship provisions of their statutes, it is conclusively 

established in the case law (including the judgment of the Supreme Court of Canada in 

W.W. Lester (1978) Ltd. (1990) 76 D.L.R. (4th) 389), that for a successorship to exist 

there must be some form of acquisition by the successor of the elements of the business 

and a corresponding relinquishment by the predecessor.  At the time CLAC applied for 

certification, there was indeed a plan in progress to create the OEM venture and 

ultimately to have it take over the work of the Finning CRC.  Some important elements of 

that plan had been carried out.  The land had been acquired, the construction contract let, 

and OEM was established as the amalgamation successor to the Reliable and 

Headhunters businesses.  But critical elements of the CRC “business” had been neither 

acquired nor relinquished at this time.  The Joint Venture Agreement, we noted at 

paragraph [36] of the 2005 Decision, was only executed some time after Finning 

appointed its nominee to the OEM board of directors in February 2004.  The Customer 

Service Agreement, which committed Finning to the absolutely crucial element of 

transferring most of its remanufacturing work to OEM, was only entered into in the 

summer of 2004, though backdated earlier.  Without at least these elements in place, 

there was no binding commitment on Finning to divest the CRC work or on OEM to do 

it.  At that point the transfer of the CRC business to OEM was still only planned, not 

accomplished.   

 

[113] This judgment is reflected by the language of caution we used in the 2005 

Decision about the Machinists’ applications being technically premature.  Labour boards 
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are traditionally reluctant to give advance rulings on the labour relations consequences of 

transactions that are only pending and may not come to pass.  The plan behind the OEM 

venture could have easily come undone at the point that CLAC applied for certification; 

we need only recall the impact of the 2008 world financial crisis to be satisfied of that.  

 

[114] This transaction took place incrementally and over an extended period of time, 

ending only with the complete closure of the CRC in September 2005.  No single date 

can be identified with complete accuracy as the date of the transfer.  But some date must 

be selected as a reference point; and for our purposes, we consider that the transfer of the 

CRC business to OEM took place when OEM had its plant operational, a workforce in 

place to do the work, and Finning had transferred the bulk of the CRC work to OEM and 

reduced its own workforce to a point where its divestiture was irreversible.  Of the dates 

for which the Board has a reasonably accurate picture by evidence and its Officer’s 

Report, the one that stands out as best displaying these qualities is April 7, 2005, the date 

our 2005 Decision was issued.  At that point the OEM workforce had swollen from 86 to 

166 and the Finning CRC workforce had declined from a high of 171 to 52.    This is the 

date that we will use as the date of the transfer for purposes of our subsequent analysis, 

with appropriate allowances made to reflect that other dates a month or two on either side 

might serve equally well if we had more comprehensive evidence in respect of them. 

 

(D) A Duty to Disclose 

 

[115] We do not agree with Machinists’ submission that OEM had a duty to disclose to 

the Board during the certification investigation OEM’s connection to Finning, the 

pending transfer of work from the CRC, and the anticipated buildup of its workforce.  

There can be no doubt that an Employer in a certification application has a duty to co-

operate with the Board’s officer, to answer material questions truthfully and not to 

mislead.  But we consider that it goes beyond the scheme of the Code and the powers 

given to the Board and its investigating officers to, in effect, place a broad duty upon 

parties to make unsolicited disclosure of contemplated transactions that only might affect 

the nature of the bargaining unit.  There may be sound commercial reasons not to 
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broadcast such information unnecessarily.  The desire of OEM and Finning management 

to avoid the “Finning Premium” such information would attract constitutes such a reason.  

Machinists’ submission would be more attractive had CLAC applied for certification 

after the Customer Service Agreement was negotiated in the summer of 2004.  There 

would then have been a contractual commitment by Finning and an overwhelming 

likelihood of a major expansion to the OEM workforce in a matter of months.  It is 

unnecessary to decide the point in the context of such hypothetical stronger facts, 

however; the transfer of work that was an indispensable element of the transfer of the 

Finning CRC business was at that time more than a year in the future, contingent upon 

the conclusion of the Customer Service Agreement, and subject to all of the uncertainties 

of even a completed commercial transaction scheduled to take place that far ahead in 

time.  On the facts as they are, we cannot say that there was a duty to disclose this 

information to the Board. 

 

[116] Further, it is impossible for us to say that non-disclosure of this information by 

itself would have had any material impact on the Board’s decision to order a 

representation vote of employees in the bargaining unit.  The Board can dismiss or defer 

a certification application because of an imminent large build-up in the workforce, again 

using its power to consider “other relevant matters”:  UMW, Loc. 1656 v. Rocky 

Mountain Ski Ltd. [1994] Alta. L.R.B.R. 475.  The Board denies or defers efforts to 

acquire collective representation only reluctantly, however, and only where the build-up 

is so dramatic in terms of overall numbers or the classifications in the workforce that it 

would call into question the essential representative character of a trade union that gains 

support among the current workforce.  Had a build-up issue based on the projected 

Finning transfer been raised with the Board at the time of the CLAC certification 

application, we think that the overwhelming likelihood is that the Board would have 

dismissed the objection, on grounds that a representative workforce was already in place 

at OEM and the Board’s powers to sort out a competition between bargaining agents in a 

successorship are adequate to deal with the transaction if and when it happens.  
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(E) Prohibited Support and the Reconsideration Application 

 

[117] We find that although CLAC was not influenced or dominated by OEM such that 

its fitness to represent employees in collective bargaining was impaired, OEM did 

provide unlawful support to CLAC in acquiring its bargaining rights.  We find that the 

appropriate remedy for this unfair labour practice is to reconsider and vacate CLAC’s 

certificate.  We also find, however, that CLAC’s bargaining agency continued by 

voluntary recognition and employee consent, expressed in three rounds of bargaining; 

and that in the result, CLAC at the time of the transfer possessed competing bargaining 

rights to Machinists for purposes of these successorship proceedings. 

 

[118] We heard direct evidence from former employee Bob Dixon that OEM founder 

and then-chief executive Gerald McLaughlan in the late fall or winter of 2003 told an all-

employee meeting at the Reliable shop that it would be in the interest of the enterprise 

that employees be represented by a union.  He mentioned CLAC by name as the union 

that the Employer would be “interested in”.  Mr. Dixon testified that at a later small-

group meeting Mr. McLaughlan told the attendees that he had identified Messrs. Crouch 

and Huynh as respected employees who would make contact with CLAC.  This evidence 

was unshaken in cross-examination.  It was corroborated in its essential part by Mr. 

Oostenbrink, who testified that Darren Crouch told him that Mr. McLaughlan was the 

impetus for the contact.  Although Oostenbrink’s evidence on this point was hearsay, it is 

an admission against interest, it serves as corroboration of other, direct, evidence rather 

than as the principal evidence on point, and we have no hesitation in relying on it.   

 

[119] There was argument over whether the Board should draw an adverse inference 

against OEM and CLAC for the failure to call Crouch or Gerald McLaughlan to testify 

about these events.  It is not necessary to do so.  Together, the testimony of Dixon and 

Oostenbrink do more than establish “suspicious circumstances” that call out for 

explanation by one or the other of Crouch or McLaughlan.  They establish as a positive 

fact that the acts complained of took place.  The testimony throws an evidentiary onus on 

CLAC or OEM to refute it or explain it as something innocent.  No effort was made to do 
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this.  In the absence of such testimony, from Crouch or McLaughlan or anyone else, we 

accept that the acts in question happened as Mr. Dixon described them. 

 

[120] Mr. Oostenbrink’s testimony was that Crouch told him that Mr. McLaughlan had 

described CLAC as “one of the options” for his employees.  Counsel in argument used 

that language and tried to parlay it into a suggestion that Mr. McLaughlan had merely 

informed employees of their right to unionize and expressed a preference.  With respect, 

the evidence of Mr. Dixon went well beyond that.  Mr. McLaughlan orchestrated the 

employee approach to CLAC.  He stated that CLAC was the option that management was 

interested in, not one of the options; and indeed, we did not hear that he mentioned any 

other union as an alternative.  He hand-picked two employees and dispatched them to 

make the approach to CLAC.  The message was clear.  There can be no doubt now – nor 

could employees have been in any doubt at the time – that management wanted them to 

be represented by CLAC, and for the benefit of the enterprise, not just for their own 

benefit.  We are perfectly willing to accept that an employer can tell its employees that 

unionization would be a good idea, or even that it is prepared to deal with a particular 

union; but when it uses its managerial powers to select employee spokespersons and give 

them the job of approaching the particular union that management wants to deal with, it 

crosses the line of unlawful support of that union. 

 

[121] Gerald McLaughlan’s motivation for suggesting CLAC to the employees is a 

matter of inference rather than of direct evidence.  The only things mentioned in the 

evidence on that issue were that it might be easier for the company to have a union speak 

for employees in such a large workplace; and that CLAC was “labour-friendly”.  We 

discount this evidence.  It is exceedingly rare, perhaps unheard-of, for employers to seek 

out a first-time certification by a trade union because it eases their human resource 

administration.  And the comment that CLAC was “labour-friendly”, if it was accurately 

reported, seems nonsensical:  almost no union can be plausibly described as labour-

unfriendly.  In the absence of any evidence from Gerald McLaughlan himself about his 

motivation, we think that he was dissembling, and it is more likely that the motive was 

the one that has become the obvious one to this Board from many years of hearing 
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disputes involving CLAC and the “mainstream” trade unions in the construction and 

other industries.  That is, that Mr. McLaughlan orchestrated the approach to CLAC 

because, despite legal advice that a successorship declaration was unlikely, there 

remained a risk either that Machinists would succeed in a successorship application or 

would try to organize OEM directly; and that a pre-existing CLAC bargaining 

relationship would inoculate OEM against those risks.  For background on the ongoing 

disputes between CLAC and other unions, and on employer labour relations practices in 

that context, see this Board’s decision in UA, Loc. 488 et al. v. Firestone Construction 

Ltd. et al. [2009] Alta. L.R.B.R. 134.  

 

[122] Machinists argues that the Code’s provisions against employer-dominated trade 

unions apply.  Section 38(1) says: 

 

38(1) A trade union shall not be certified as a bargaining agent if its 
administration, management or policy is, in the opinion of the Board, 
 

(a) dominated by an employer, or 
 

(b) influenced by an employer so that the trade union’s fitness to 
represent employees for the purposes of collective bargaining is 
impaired. 

 

Section 133 uses identical language to enable the Board to declare void a collective 

agreement entered into by such a trade union. 

 

[123] In our view, the facts of this case do not go so far as to establish that CLAC was 

dominated or unduly influenced by OEM.  There was no evidence to suggest that the 

bargaining of the first collective agreement was corrupt or collusive or that CLAC acted 

out of any considerations other than what it considered to in the employees’ interest and 

what was attainable in collective bargaining.  Even the resolution of the team leaders 

question does little to advance the proposition that CLAC was dominated by OEM.  

Parties are generally free to underbargain their certificates and exclude some employees 

from the scope of their collective agreement.  The evidence was that at the time, this was 

a major issue for OEM that it bargained hard upon.  CLAC decided to concede on the 
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exclusion of team leaders, but only with the consent of a majority of that group.  A 

majority consented.  Reasonable people may differ on how firmly CLAC should have 

resisted this demand from the Employer.  The course CLAC chose was within the 

plausible options it had.  We are unable to say that giving the team leaders a vote on their 

own exclusion was so unreasonable a thing to do that it is evidence of domination or 

undue employer influence.   

 

[124] The allegation of prohibited employer support of CLAC, however, succeeds.  

Section 148(1)(b) of the Labour Relations Code says: 

 

148(1) No employer or employers’ organization and no person acting on 
behalf of an employer or employers’ organization shall 
 
(…) 
 
 (b) contribute financial or other support to a trade union. 
 

 

We consider that it was prohibited “other support” of CLAC for OEM management to 

orchestrate the approach to CLAC in this fashion.  Section 148(1)(b) is aimed at ensuring 

that bargaining agents are chosen by employees, not the employer, and that the 

bargaining agent maintains an independence from the employer that is consistent with its 

obligation to act on behalf of employees in collective bargaining and contract 

administration.   

 

[125] One case suffices to support our conclusion.  In IUOE, Loc. 955 v. Vertex 

Construction Ltd. and CLAC [1999] Alta. L.R.B.R. 183, which cites the important 

precedents of Sie-Mac Pipeline Contractors Ltd. [1991] Alta. L.R.B.R. 847 and Westfair 

Foods Ltd. [1992] Alta. L.R.B.R. 274, this Board said of the facts in Vertex (at 204): 

 

In our view it will be a rare case, if indeed any case, where in the context of a 
new voluntary recognition collective agreement the Board will uphold the 
agreement if the Union was not in some meaningful way representing the 
employees at the time of negotiation.  An important reason for that is the fact, 
as noted above, that it is difficult not to conclude that the employer in such 
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circumstances has provided the Union support in contravention of s. 
146(1)(b).  (…)  It is difficult to imagine a case where a union, having been 
invited to enter into a collective bargaining relationship with an employer, 
and further having obtained a signed document which purports to be a 
collective agreement between itself and the employer, and further having 
been advised of the locations at which employees are working and being 
given access to those locations, could be found to have entered into a valid 
collective agreement. 

 

For purposes of discerning whether an employer has contributed prohibited support to a 

trade union, we see no meaningful difference between granting the union privileged 

access to employer property in order to organize them, as in Vertex, and telling the 

employees that they should organize with a named trade union and selecting the 

employees to make the approach.  In either case, the employer’s message to employees is 

clear and the independence of the bargaining agent is fatally compromised.   

 

[126] In our view the involvement of the Employer in orchestrating the approach to 

CLAC taints both the membership evidence gathered in support of the certification 

application, and the representation vote that resulted.  Had the Board been aware then of 

the facts before it now, the certification application would without a doubt have been 

dismissed without a vote using the Board’s power to consider “any other relevant 

matter”.  Any vote already taken would have been nullified by use of the same power.  

The Board’s reconsideration power granted by s. 12(4) of the Code is a plenary and 

independent power.  It is available in aid of creating effective remedies for unfair labour 

practices.  We consider that even at this late date, it is appropriate that the Board’s power 

of reconsideration be exercised to cancel CLAC’s certificate.  To do less would be to 

authorize the Employer’s breach of s. 146(1)(b).  We so order. 

 

[127] This finding and order does not entirely resolve the question whether CLAC had 

competing bargaining rights to Machinists’ at the time of the transfer.  On the view we 

have taken that the unlawful support taints both the membership evidence and the 

representation vote, it follows that CLAC was not during its negotiation of the first 

collective agreement with OEM “acting on behalf of employees”, that it was therefore not 

acting as a “bargaining agent”, and that the resulting document would not, without more, 
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have the status of a “collective agreement” according to the definitions in the Code.  

There was more, however:  the employees in the bargaining unit ratified the collective 

agreement document by a heavy majority.  We must consider whether this fact overcame 

the tainted organizing drive to produce a valid bargaining agency and collective 

agreement. 

 

[128] OEM and CLAC argue that it did, relying on the Board’s jurisprudence about 

voluntary recognition bargaining relationships.  In those cases, following case law from 

other provinces, the Board has accepted that employee ratification of a negotiated 

agreement can supply the employee support necessary to give the voluntarily recognized 

trade union representative capacity.  Machinists argues that the ratification did not 

accomplish that end because employees ratified the 2004 CLAC-OEM agreement in 

ignorance of the competing bargaining rights of Machinists, the unlawful involvement of 

OEM in bringing about the certification, or the effect of their ratification.  It cites in 

support two Alberta Court of Queen’s Bench judgments:  AUPE v. CUPE, Loc. 875 and 

St. Joseph’s Hospital [2003] A.J. 1523, [2003] Alta. L.R.B.R. 454; and Carpenters, Loc. 

1325 v. J.V. Driver Installations Ltd. [2004] A.J. 1451, [2004] Alta. L.R.B.R. 487. 

 

[129] The difficulties we have with Machinists’ submission on this point are two.  First, 

the Queen’s Bench judgments offered in support are directed at quite different 

propositions.   St. Joseph’s Hospital effectively held that employees cannot by ratification 

waive a statutory right to an open period at the end of the collective agreement without 

being explicitly told that they are doing so.  J.V. Driver approved that result and extended 

the proposition to hold that a statutory right to an open period cannot be ousted by simple 

dispatch of workers to employment through the “hiring hall” clause of a collective 

agreement.  Both cases examined the conditions by which employees could agree to 

waive a statutory right.  They do not address the question of what state of knowledge an 

employee must have before an affirmation of bargaining agency by ratification is 

effective. 
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[130] The second problem is factual.  We have already found that because the transfer 

of Finning’s CRC business to OEM did not take place until April of 2005, Machinists did 

not have competing bargaining rights in the OEM workplace for employees to be made 

aware of.  Many employees knew that OEM anticipated more work from an unidentified 

major customer and an expansion of the workforce.  There was much speculation on who 

that customer might be.  Finning was among the rumoured sources of the work, and some 

employees undoubtedly guessed correctly that Finning was that customer.  But for all that 

it remains the case that at that time, February of 2004, it was still only speculative that 

Machinists or any other union might have an interest in who represented employees of 

OEM.   

 

[131] Once Mr. McLaughlan had put the chosen employees into contact with CLAC, 

there was no further employer influence visited on employees that we heard of.  After the 

representation vote, which CLAC won by the narrowest of margins, it had a full month in 

which to communicate with employees, seek their input, and negotiate with the employer.  

Negotiations were conventional in form and at least somewhat adversarial.  All of these 

dealings were available for employees to take into consideration in the ratification, and in 

the result support went from barely 50% in the representation vote to some 90% in the 

ratification. We are unable to say that OEM management’s involvement in orchestrating 

the certification application, and either employees’ knowledge or lack of knowledge of it, 

were factors so profound that they impeached the basic integrity of this employee 

judgment.  An element of paternalism can easily enter into determinations whether a 

ratification vote was or was not legitimate.  No democratic decision is ever made with 

perfect knowledge; yet there is often a surprising amount of perception and wisdom in the 

collective judgment of the voting constituency.  We are not inclined to say that the 

ratification vote was tainted in this case without more dramatic evidence of employer 

influence, misrepresentation or other major malfeasance after CLAC’s certification than 

we received evidence of.  

 

[132] It follows that, despite our order reconsidering and vacating CLAC’s certificate, 

upon ratification of the 2004 collective agreement CLAC became a bargaining agent for 
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the employees through the recognition clause of the collective agreement.  It was 

therefore a trade union with established bargaining rights in April 2005 when the transfer 

of Finning’s CRC business to OEM occurred.  Its bargaining rights were re-affirmed in 

2006 and 2008 when employees ratified the successor CLAC-OEM collective 

agreements.  Thus at all stages relevant to our determinations, CLAC had rights that must 

be taken into account in determining the consequences of the Finning-to-OEM 

successorship.   

 

 

Part 2:  The 2004-2005 Unfair Labour Practice Complaints 

 

(A) Argument 

 

[133] In this section, we analyze the overlapping complaints about the way in which 

Finning and OEM managed the closure of the CRC and the takeover of its work by OEM.  

The original iteration of these complaints was: 

 

• August 16, 2004:  Machinists complaints that Finning failed to bargain in good 

faith in the 2002 bargaining round by not disclosing its plans to replace the CRC.  

This complaint is ultimately withdrawn before hearing. 

 

• August 16, 2004:  In the same complaint, Machinists alleges that Finning 

interfered with its representation of employees, contrary to s. 148(1)(a)(ii), by 

giving Machinists representatives no advance notice of the CRC closure, its 

proposed Closure Agreement, or its Staying Bonus proposal; by dealing directly 

with employees on these topics after the closure announcement; and by restricting 

access by Machinists representatives to the CRC. 

 

• February 23, 2005 (and further particularized March 1, 2005):  Machinists alleges 

that Finning and OEM discriminated against its members in the rollout of the 

OEM transfer:  OEM by failing to offer employment in the new operation to CRC 
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employees and Finning by failing to negotiate protection for the existing CRC 

employees in its dealings with OEM; and both Finning and OEM by attempting to 

limit the number of Finning CRC employees in the OEM workforce, all contrary 

to s. 149(a)(i) and (viii) of the Code.   

 

[134] Machinists stated these as violations of the Code that justify a remedy on their 

own account; and as background facts that should inform our decision about the result of 

the successorship under s. 46.  In argument, it added a variation:  that the very fact that 

Finning and OEM admitted from the outset that they had developed their relationship 

with the aim of avoiding a successorship, established an anti-union purpose.  Even 

though Machinists had not framed this as a free-standing unfair labour practice 

complaint, it was a fact that should be taken into account in exercising our discretion 

under s. 46.  

 

[135] Machinists says that both predecessor and successor employers in a successorship 

have obligations to the predecessor’s employees, who become employees of the 

successor automatically:  Re City of Calgary [2001] Alta. L.R.B.R. 529 (“Enmax”), 

reconsideration dismissed [2001] Alta. L.R.B.R. 529, decision quashed [2002] A.J. No. 

1592 (Alta. Q.B.), restored [2003] A.J. 490 (Alta. C.A.), leave to appeal refused [2003] 

S.C.C.A. No. 292.  These obligations are to transfer the employees to the successor 

employer without distinction, in accordance with the provisions of the predecessor’s 

collective agreement.  There can be no “cherry picking” of employees, nor can there be 

any “counting” of employees to keep them below a threshold that the successor considers 

dangerous.  The employees’ rights are protected directly by s. 149(a)(i) and (viii), and 

indirectly by s. 148(1)(a)(ii). 

 

[136] Machinists argues that it filed its successorship application in August 2004, well 

before the closure of the CRC.  Finning and OEM were on notice that a successorship 

claim would be pursued.  In spite of this, the evidence shows that OEM “cherry picked” 

the CRC workforce while Finning allowed and facilitated this:  by failing to oblige OEM 

to take all the CRC employees, and by supplying information to OEM as to who it 
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considered should or should not be hired.  Further, the evidence shows that OEM 

“counted” Finning CRC employees by from early stages monitoring the sources of its 

expanding workforce and keeping the projected CRC contribution to a maximum of 

about 40%.  Last, the evidence was that Finning, rather than transferring employees, 

pursued means to induce certain employees to resign in order to go to OEM, while OEM 

offered to compensate such employees for the lost Finning “Staying Bonus”.  All of this 

shows that union membership was present in the minds of the Finning and OEM 

management administering the transition.  It was an active factor in the decision not to 

transfer employees, which is sufficient to establish an intent to avoid successorship 

obligations and deny employee rights, contrary to both s. 149 and s. 148(a)(ii). 

 

[137] Machinists argues that in addition, Finning interfered with its representational 

rights by giving it unreasonably late notice of the closure, immediately before the all-

employee meeting of June 23, 2004; by giving employees different closure documents 

than the Union received; by meeting with small groups of employees, including the 

“grandfathered” employees, without notice to the Union; by giving employees a revised 

Closure Agreement before giving it to the Union; by increasing security measures after 

the closure announcement; and by restricting access by Machinists representative to CRC 

employees after that announcement. 

 

[138] Finning says that there are fundamental flaws in the Machinists’ argument.  First, 

it says that this panel should not accept that there was here a generalized anti-union 

animus that taints every action of Finning and OEM in transferring the CRC business.  

The parties early on admitted that they developed their relationship “with a preference to 

avoid both successorship and common employer declarations” and had been “under 

continuous legal guidance in that regard”.  But to act on one’s understanding of existing 

law or policy is not anti-union animus; nor is it necessarily an unfair labour practice to 

undertake business initiatives for legitimate business reasons that have adverse 

consequences on employees’ collective bargaining activities.  What is required is instead 

a balancing of interests approach.  Here, the key consideration is that the OEM initiative 

was not committed to until it was clear that there would be no timely collective 
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bargaining solution to the shift schedule problems that were constraining the use of the 

existing CRC.  This is consistent with analysis in Adams, Canadian Labour Law, 2d ed., 

and by the British Columbia Labour Relations Board in the PCL Reconsideration 

decision (Re PCL Constructors Canada Inc., [2008] B.C.L.R.B.D. No. 162) and 

Graehold Construction Corp. [2007] B.C.L.R.B.D. No. 136).  

 

[139] The second fundamental flaw of Machinists’ argument, it says, is to suggest that 

Finning and OEM ignored and chose to defy a known legal consequence in proceeding 

with the transfer as they did.  It notes that at the level of the Labour Relations Board, a 

majority of the neutral adjudicators in this case had concluded that there was no 

successorship, and “one should need no better validation of a legitimate expectation than 

that”. 

 

[140] The third flaw, it says, is to seek remedies that seek to visit upon Finning, OEM 

and CLAC the consequences for the delay in ultimate adjudication of this successorship, 

when no such blame can reasonably be assigned. 

 

[141] To the particular allegations of the Union, Finning says, among other things, that 

it at no time negotiated with employees about the closure; all communications with 

employees were expressly done on the basis that this was a matter for negotiation with 

the Union and Union consent was required.  It says that the employee meetings were 

motivated by the pressing employee need for information and Finning’s need to ensure 

they did not panic and quit; and it says that they were never secret from the Union 

because Union stewards saw the postings.  Overall, Finning did not “refuse to deal” with 

Machinists over the closure.  It dealt with the Union – not always successfully – and all 

communications with employees were subject to those dealings.  

 

[142] The limited restrictions on Machinists’ access to the workplace were based on 

legitimate operational considerations and were soon relaxed.  The evidence did not 

establish any purposeful attempt by Finning to disrupt the Union’s communications with 

its members.  And the Machinists’ arguments and case law supporting the allegation of 
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an unlawful refusal to transfer or hire Finning CRC employees are not helpful;  they all 

arise in factual situations where there is only one collective agreement in effect and the 

successor simply refused to recognize those rights.  In this case there was a pre-existing 

unionized workforce at OEM, with its own collective agreement. 

 

[143] OEM says that it did not refuse to hire or discriminate against Finning CRC 

employees on the basis of union affiliation or activity.  It encouraged applications from 

CRC employees, it sought some of them out, it interviewed “almost all” the CRC 

employees who applied, and it did so necessarily in the knowledge that they were union 

members, as they were required to be under the Finning-Machinists collective agreement.  

It made its hiring decisions not based on prohibited considerations, but on legitimate 

operational reasons including an assessment of individual skills and abilities and how 

they matched the needs of the business; and it points out that it was not doing precisely 

the same work as the Finning CRC, or doing it in the same way.  Evidence advanced by 

Machinists that OEM was monitoring the levels of former Finning CRC employees in its 

workforce was explained away by Mr. McLaughlan, and it was simply not established 

that there was any “counting” of CRC employees toward an artificial limit. 

 

[144] In addition, OEM says that the Machinists’ complaint that OEM failed to honour 

a lawful obligation to offer employment to all Finning CRC employees is not properly an 

unfair labour practice complaint at all.  At the least, it is dependent upon the Board’s first 

concluding that in this case of intermingled workforces Machinists is the bargaining 

agent, and that its collective agreement applied.  And it may even be the case that once 

the applicable collective agreement is identified, the failure to hire certain employees is a 

dispute over application or administration of that collective agreement, within the 

exclusive purview of collective agreement arbitration. 

 

[145]   In its reply, Machinists says that its s. 149 complaint about the refusal to employ 

CRC members must be considered on a “systemic” basis.  OEM and Finning may deny 

considering union affiliation or activity in the hiring decisions that populated the OEM 

workforce, but it constitutes a breach of this section that they insisted upon “cherry 
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picking” the CRC workforce.  In Machinists’ words, “… the very process of requiring 

applications and interviewing constituted a refusal to recognize the successorship 

obligations and the continued employment of the employees”.  It adds, “The Board 

should take this systemic approach, examining whether the successor refused to take on 

the employee group as a whole or in part because it was resisting successorship”.  And it 

says that the Board must draw that conclusion. 

 

[146] To OEM’s argument that the result of the unfair labour practice complaint 

depends upon the ultimate outcome of the successorship proceeding, Machinists points 

out that this is inconsistent with the principles that successorship operates by law and is 

not dependent upon a Board declaration; that employment to the successor transfers 

automatically on successorship; and that the successor must continue the employment of 

the employees and lay them off in accordance with the collective agreement if work is 

not available. 

 

[147] Finally, Machinists counters Finning’s submissions about there being no attempt 

to bargain directly with employees or ignore the Union’s bargaining agency.  It says that 

this is contradicted by the evidence.  Finning’s failure to give Machnists reasonable 

advance notice of its closure and severance proposals “sidelined” the Union, subjected it 

to employee pressure, and sent employees a “chilling” message about the Union’s role in 

the closure. 

 

(B) Decision 

 

[148] Some aspects of Machinists’ 2004 and 2005 unfair labour practice complaints 

may be dealt with briefly.  We find that the August 16, 2004 complaint that Finning’s 

handling of the closure process interfered with the Union’s representational rights, is not 

established.  It was not shown that the sudden failure of traditional fax access to the CRC 

was anything other than an unfortunate mechanical breakdown; there was no indication 

that Finning management had anything to do with it.  The enhanced security measures 

that Machinists complained of had either been in place before the closure announcement 
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or were adequately explained by witnesses as prudent security measures that were relaxed 

over time.  There was no indication that any Machinists representative was ever denied 

access to the workplace by application of these security measures. 

 

[149] The aspect of this August 16, 2004 complaint centering on Finning’s dealing with 

employees rather than the Union is closer to the mark, but again does not succeed.  There 

is no question but that Finning dealt aggressively with Machinists in rolling out the 

closure.  It gave the Union the barest minimum advance notice of the June 23, 2004 

closure announcement.  It ignored requests by the Union to stop talking to its employees 

about the issues raised by the closure, the staying bonus and the transition to OEM.  It 

was not genteel labour relations.  But we are unable to say that Finning ignored the 

Machinists’ representational role in the process.  It had a right to communicate with its 

employees over issues surrounding the CRC closure; and it dealt with its employees 

throughout on the basis that these were issues that were the Union’s to negotiate.  At no 

time did it attempt to achieve a separate deal with an employee or group of employees.  

And we are not satisfied that employees ever received documents outlining the 

Employer’s proposals that were different from what Machinists had received. 

 

[150] That brings us to what we will refer to as the “systemic” complaint, which we 

characterize in this way: that the failure of OEM and Finning to recognize CRC 

employees’ rights arising under the Machinists-Finning agreement in populating the 

OEM workforce was a breach of s. 149, s. 148(1)(a)(ii), or both.  This aspect of the 2004-

2005 complaints is a great deal more complex.  It raises deep questions about the Labour 

Relations Code, the policy behind successorship legislation, and the Code’s balance point 

between the rights of employees to collective representation, and the rights of enterprise 

to innovate in ways that affect employees’ rights.  It could easily provoke a dissertation 

and a long detour through case law.  It is sufficient, however, for us to state our 

conclusions and reasons therefor in more summary fashion.   

 

[151] We start with observations about whether there was a generalized anti-union 

animus present in the very decision to create OEM and move Finning CRC work to it.  
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Machinists’ argument is, basically, yes:  because Finning did what it did in the 

expectation that it would thereby remove the work of the CRC from the bargaining unit 

and negatively affect the rights of its employees and of the Union.  Finning’s argument is, 

again basically, no:  because we acted on plausible legal advice that on the present state 

of Alberta law, we could do this without attracting successorship consequences, all in 

order to solve a pressing operational problem that we had and that the Machinists would 

not co-operate in resolving. 

 

[152] We think that Finning’s position on this general point is closer to the truth.  The 

Code’s unfair labour practice provisions are not an ironclad protection against all forms 

of change, whether they be economic, technological, or organizational.  An excellent 

passage from George Adams, Canadian Labour Law, 2d ed. (Aurora, Ont.:  Canada Law 

Book:  2007), at paras. 10.350-10.360, cited by the B.C. Labour Relations Board in PCL 

Reconsideration, supra, and relied upon by Finning, says it this way: 

 

Many employer actions can have an adverse effect on employees who, at the 
same time, are exercising rights under collective bargaining legislation.  
Some of these situations only require a labour board to make findings of fact 
as to the motivation of the employer in so acting.  Other cases may, however, 
require major determinations of labour relations policy because of the 
complicated interaction of employer purpose and employee rights.  As 
management initiative can have an adverse impact on the collective 
bargaining activities of employees, collective bargaining has a clear economic 
impact on employers.  Employers, in turn, are in the business of minimizing 
or reacting to economic costs and thereby maximizing profits.  Are the 
economic costs created by collective bargaining to be treated as any other 
cost in terms of employer reaction or are they to be given a preferred position 
by statutory protection? 
 
This question is easier to ask than to answer.  While labour legislation is not 
aimed at rendering employees immune to outside economic forces, it is 
designed to counteract the arbitrary exercise of economic force by employers.  
Just when each of these two principles come into play is not always easy to 
discern.  Is it defensible for an employer to move its business outside the 
geographic ambit of a collective bargaining relationship to minimize costs 
associated with collective bargaining?  Is the answer any different if the 
action is effected during an organizing campaign or if done in the context of 
an existing bargaining relationship after the problem of costs has been 
discussed with the union without a meaningful response?  May an employer 
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close all or part of its business because of the burden of costs achieved by a 
trade union during many rounds of collective bargaining?  May an employer 
react to these same costs by subcontracting out work or implementing 
technological change? (…)  In each case, an employer may be able to assert 
genuinely that it is reacting only to economics not to the exercise of collective 
bargaining rights by employees and that labour legislation is not intended to 
insulate unionized employees from the realities of the marketplace.  On the 
other hand, employees and their trade unions can argue that statutory rights 
will be rendered illusory if an employer can simply pick up its business and 
move elsewhere on the arrival of a trade union.  Both positions have 
considerable merit and labour boards have had to broker the conflicting 
legitimate interests arising in these situations using doctrines of intent, 
inference and various presumptions.  Cases tend to go against employers:  
where precipitate action is taken during the organizing phase of unionization; 
where collective bargaining has not been used to explore financial difficulties 
with employees; and where it is believed that the employer is, in truth, 
reacting to the process of collective bargaining as opposed to its evident 
economic impact. 
 
 
 

[153] This was not one of the cases that Adams characterizes as tending to go against 

employers.  This was a long-standing bargaining relationship, though not always a happy 

one and not one that was harmonious at the time of these events.  There were layers of 

history beneath the developing problem of an obsolete CRC without capacity to meet 

demand.  The problem had been an item of discussion between Finning and Machinists.  

Finning attempted to engage the Union on the central problem of shift schedules that the 

current collective agreement posed to a new or renewed CRC.  They received an answer 

that was fairly categorical:  We will not discuss this until the next round of bargaining, 

two years away. 

 

[154] Finning therefore examined with some urgency the options that would get it out 

from under what it viewed as an untenable part of its collective agreement.  It had looked 

at building or renovating existing facilities in Kelowna; it had looked at subcontracting to 

Wyoming Machinery – in fact it had done some of it; it had looked at negotiating a joint 

venture facility with Wyoming in the United States; and it had had preliminary 

discussions with Gerald McLaughlan on the OEM option.  All of the other options 

involved sending work outside the bargaining unit.  Finning decided to pursue the OEM 
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option, which would not be outside the bargaining unit geographically, but would involve 

interposition of another corporate entity to control the remanufacturing operations 

previously done at the CRC.  And even more profoundly, the OEM option involved 

major changes to the organization of work – the introduction of assembly line-like 

processes, precisely broken-down and documented technical steps, and a somewhat “de-

skilled” workforce organized to be capable of doing this work.  Finally, the OEM option 

involved a move outside of strictly Finning in-house work, to become a participant in the 

broader remanufacturing market.  The OEM option was therefore in its inception and 

throughout, just about wholly incompatible with the job classification structure occupied 

by the current Finning CRC workforce, dominated by tradesmen with training and much 

experience in integrated mechanical systems.  The OEM option was premised upon the 

current Machinists-Finning collective agreement not applying. 

 

[155] Finning, with Gerald McLauchlan and his staff and their professional advisors, 

devised the organizational structure of OEM and the corporate and commercial structure 

by which it would operate as an entity separate from Finning, even though owned 100% 

by Finning.  And it got legal advice that on the current state of Alberta law, this was 

unlikely to attract successorship consequences.  It candidly admitted that this was its 

advice and that this was its preference, at the very outset of these proceedings. 

 

[156] It is implicit in the wording of Alberta’s successorship provisions that there are 

some transfers in which work will be lost to the bargaining unit – and union and 

employees will thereby be negatively affected – because the transfer is not a transfer of a 

“business” or a “part of a business”.  Now, legal advice is just legal advice:  it is not a 

defence to an unfair labour practice complaint if it happens to be wrong.  But in this case, 

Finning took advice that, judging from the argument before this panel in 2005, had to 

amount to this:  this is not a transfer of a “business” because of the way in which it is 

organized, such that the money comes from Finning International and almost none of the 

conventional assets of a business go to OEM from Finning (Canada).  We simplify, no 

doubt.  But if this panel ultimately decided that the advice was incorrect, there is little 

doubt that it was plausible:  this transaction raised issues of real substance as to whether 
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s. 46 of the Code applied.  This panel and other adjudicators of this Board, as well as the 

Courts, struggled to come to a common view of the answer.  So it is difficult to see in the 

decision to organize the OEM venture as it was organized, and to stake themselves to the 

advice that OEM was not a successor employer, a nefarious purpose to do something that 

they clearly had no colour of right to do.  Defined that way, there was no “general anti-

union animus” present. 

 

[157] But the conclusive reason that general anti-union animus was lacking in this case 

is not that Finning and OEM took reasonable legal advice in acting as they did.  It is that 

this initiative developed fully only after collective bargaining solutions failed.  Finning 

did as it did only after coming to the conclusion that a timely solution could not be 

bargained with Machinists.  The Union may have some legitimate complaints that this 

was not discussed in the 2002 bargaining round, and that Finning’s request to address 

shift schedules was made too soon after the previous agreement was reached to have any 

attraction to the Union or its members.  But we are unable to say that this approach to 

Machinists was a smoke screen, an initiative that was designed to fail.  We think that it 

was made in good faith.  By trying to engage the Union in a solution to the problem first, 

and only upon failure proceeding with the initiative that would take work away from the 

bargaining unit, Finning avoided the charge that it was, in Adams’ words supra, 

“reacting to the process of collective bargaining as opposed to its evident economic 

impact”.   

 

[158] So, no general anti-union animus exists in this case.  The fact remains that this 

Panel found that OEM was a successor employer to Finning in respect of the CRC part of 

its business.  This finding was ultimately upheld.  What does this mean for the rights and 

responsibilities of Finning and OEM in the assembly of the OEM workforce in the spring 

of 2005? 

 

[159]  First, a word about the February 23, 2005 complaint against Finning:  We do not 

accept that Finning had a duty enforceable by the unfair labour practice provisions of the 

Code to compel OEM to hire CRC employees.  Predecessor employers often do not have 
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the ability to compel such a thing in the context of what is a negotiated commercial 

transaction.  Introducing a requirement upon a predecessor employer to negotiate 

employee continuance into the sale transaction might, we fear, be more onerous than the 

benefits of such a doctrine would justify.  In fact, the benefits appear to be negligible, 

because successorship provisions in labour statutes take that issue out of the hands of the 

parties:  If employees of the predecessor automatically become employees of the 

successor to the extent of the part of the business that is transferred, why should the 

predecessor be obliged to negotiate that result, too?  This aspect of Machinists’ February 

23, 2005 complaint against Finning may be dismissed. 

 

[160] Turning to the complaint against OEM, it would appear to be settled law in 

Alberta that the effect of a successorship is that employees of the predecessor 

immediately become employees of the successor, with their collective agreement rights 

intact.  So says Enmax, supra, in a decision adjudged to be reasonable by the Alberta 

Court of Appeal, and this Panel is not inclined to say differently.  We do note that Enmax 

and much of the other case law presented on continuation of employee status during a 

successorship occurs in the context of a “simple” successorship not involving 

intermingling and competing collective agreements.  The Enmax approach can create 

difficult logical problems in a “complex” successorship, here what we have described as 

a “partial successorship” at both ends of the transaction.  For example, if employees of 

Finning’s CRC automatically became employees of OEM when the successorship 

occurred on May 11, 2005, what happens to their rights against Finning:  the right, for 

example, of grandfathered employees to apply seniority outside the branch?  The right to 

take a layoff and attempt to get an unposted transfer to another Branch (Machinists-

Finning Agreement Art. 5.14), which might be preferable to the individual?  And if the 

employee automatically becomes an employee of OEM, to what job and classification in 

OEM’s substantially different operation is he to be assigned? 

 

[161]  For our purposes, it is not necessary to try to resolve all the questions.  It is enough 

to observe that at the least, the finding of successorship had the effect of disallowing 

OEM from denying basic employee status to members of the CRC workforce who 
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wanted jobs there.  It could not “cherry pick” CRC employees, as it unquestionably did 

on the evidence.  It had to treat CRC employees as its own provisional employees.  We 

say “provisional” employees, because several things could happen in a successorship of 

this kind.  The former CRC worker could exercise collective agreement rights against his 

“other” employer, Finning, that resulted in his staying with Finning and thereby 

disavowing employee status with OEM.  He could do something else to disavow 

employee status with OEM, like retire or resign to take work somewhere completely 

different.  There could be no comparable work at OEM, which could engage his 

collective agreement rights to be laid off.  Or he could be awarded a job in the OEM 

workforce, confirming employee status but leaving unanswered other questions (Which 

classification?  Which wage rate?  What collective agreement?), until resolved by 

agreement or by successorship order of this Board.  

 

[162] We say that this obligation fell upon OEM notwithstanding that it already had a 

collective agreement with CLAC and there would be an intermingling required.  We do 

not believe that the mere existence of a second collective agreement entitles a successor 

employer in a situation like this to do nothing.  It must, we believe, recognize the 

successor rights and apply the predecessor collective agreement to the greatest extent 

possible.  A limit may be met when the inherited employees’ rights under their own 

collective agreement collide with inconsistent rights under the “inheriting” agreement 

(here CLAC’s); or when the inherited employees’ rights under their agreement are 

fundamentally inconsistent with the structure and organization of the new workplace.  In 

that case, the employer has to adopt some kind of provisional solution until the Board can 

sort out which collective agreement applies in the intermingled workplace.  Where 

possible and to the extent possible, however, the successor employer must honour the 

incoming employees’ collective agreement rights. 

 

[163] Unlike most situations of two collective agreements and an intermingled 

workforce, the CLAC-OEM agreement posed no barrier that we can see to OEM treating 

CRC employees as its own employees, presumptively entitled to a job.  The CLAC 

agreement contained no contrary seniority clause that would defeat an attempt to 
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distribute jobs to the CRC employees.  It contained no layoff language.  It did not even 

contain language preventing an ousted OEM employee from being terminated to make 

room for a CRC applicant, there being no “just cause” language.     

 

[164] No doubt problems would have arisen from the existence of the two collective 

agreements, at the point where the CRC employee was assigned a job.  There would in 

the case of many assignments be a latent dispute over classification and wage rate, which 

would boil down to a question of which of the two collective agreements would be 

operative in the intermingled collective agreement.  It would have to be resolved by 

agreement or, more likely, Board direction.  But our point is that, until such a dispute 

crystallized, OEM could not show an inability to honour the Finning agreement that 

entitled it to say, “you do not even have the status of an employee with this company, 

with rights in respect of the allocation of these jobs, unless and until the Labour Relations 

Board says otherwise”.  OEM effectively told CRC employees just that:  they had to 

apply for jobs, they may or may not get one, and they had no rights to those jobs over 

existing employees or even outside applicants.  This was a failure to adhere to the Code. 

 

[165] But what kind of failure to adhere to the Code?  Simply an ignoring of the 

consequences of a successorship declaration, or an unfair labour practice as well?  We 

conclude that it was both in the circumstances of this case (though we do not say that a 

failure to observe a successorship is always an unfair labour practice per se). 

 

[166] This unfair labour practice character of OEM’s conduct in assembling its 

workforce rests on our finding that OEM “counted” employees to ensure that Finning 

CRC employees fell below a critical mass.  The documentary evidence contains several 

examples of OEM workforce planning documents that track applicants and eventual 

employees by source, including “Finning” and “Finning with Bumping Rights” (the 16 

grandfathered employees).  By itself, this might only have amounted to mildly suspicious 

evidence, adequately explained (as Mr. McLaughlan tried to do) by OEM’s need to 

establish a kind of “probability curve” of where its post-transfer workforce could come 

from.  On such a probability curve, the Finning categories could plausibly be separated 



71 

 

out from other applicants because they were less likely than other applicants to accept 

offers:  “Finning” applicants because they might have good opportunities elsewhere in 

the Finning organization, “Finning with Bumping Rights” applicants because they had 

enforceable rights to other jobs in the Finning organization and so were even less likely 

to move. 

 

[167] But one document tends to show that even if this was a reason to track Finning-

source employees in the OEM workforce, there also existed a target number of Finning-

source employees from an early point in the expansion of the OEM workforce.  It is 

Exhibit B, page 175, from the pre-hearing production of documents before 

commencement of the original hearing in November, 2004.  This would have been at the 

very beginning of the process of sending offers out to interested CRC employees.  The 

document is a table entitled “OEM Remanufacturing Company:  Anticipated Staff 

Distribution, Hourly Staff in Bargaining Unit”.  It has rows down the Y axis showing the 

seven Areas and 40 sub-areas of the OEM plant, and columns along the X axis headed 

“Finning”, “OEM”, and then “Total”, “Finning [%]” and “OEM [%]”.  At the bottom, the 

“Total” row reads:  “Finning – 92”, “OEM – 136”, “Total – 228”, “Finning – 40%”, 

“OEM–60%”.  At the bottom are three explanatory notes:  “1.  Includes Team Leader 

positions, 2.  Assumes transfer of undercarriage, 3.  Assumes PFP business does not 

transfer.”  In the middle of the table, obscuring some of the numbers, is a box with the 

unexplained text, “This needs to be recalculated”. 

 

[168] The table does not have the look of a finely tuned instrument, an iteration of the 

“probability curve”.  It only separates the employees into “Finning” and “OEM”, not into 

other categories or subcategories that might have a human resource planning function.  

Instead, what it looks like to us is OEM calculating its potential exposure to the 

Machinists support lurking in the CRC workforce.  By November 2004 it knew that it had 

about 92 Finning CRC employees who had expressed interest in OEM jobs.  This 

document looks like a projection of where those 92 employees would fit and what level 

of potential Machinists support it would lead to if they were hired.  The answer:  40%. 
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[169] Forty percent is an important number; not so much for purposes of successorship 

votes, where only 20% is generally required to secure a vote in an intermingled 

workforce.  OEM, of course, was proceeding on the basis that it was not a successor 

employer anyway, though it might possibly have been motivated by the thought that it 

was “hedging” itself against an adverse ruling in the successorship by reducing the 

number of CRC hires.  But successorship is only part of the picture.  One must also 

consider the prospect of a raid of the unit by Machinists once the CLAC agreement was 

in an open period.  A Machinists raid did not depend upon a finding of successorship.  

Forty percent is the support in a bargaining unit necessary to mount an application to 

displace an existing bargaining agent.  We infer that the calculation “Finning – 40%” 

would have been a disquieting number to OEM. 

 

[170] If we draw these conclusions from Exhibit B175, it becomes much easier to 

understand why the 90-some Finning CRC employees who actually applied (it appears to 

have been 98 in the end), enjoyed such a poor hire rate.  Only about 54 got offers, of 

whom 5 refused and 49 ended up employed by OEM, just barely 20% of its workforce.  

Exhibit B175 was not effectively explained by Mr. McLaughlan.  In the absence of any 

alternative theory why the Finning and OEM components of the ultimate workforce 

would be projected as early as November 2004, we find it more likely than not that OEM 

was hiring with an eye to Machinists’ strength in the bargaining unit and that some of the 

CRC applicants were not hired in order to keep the numbers down. 

 

[171] It is not inconsistent with this theory that OEM went out of its way to recruit 

certain Finning CRC employees.  It had to balance its desire to avoid acquiring a large, 

hard knot of Machinists support in the middle of its workforce, with its need to get a 

workforce that could actually do the work.  For this, some measure of expertise from the 

Finning CRC workforce was probably indispensible.  So it is consistent with our view of 

the facts that OEM would go out of its way to recruit the most indispensible CRC 

employees, but balance this by refusing to hire many more of the CRC employees who 

might have been qualified, but whom it could do without. 
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[172] For these reasons, we find that OEM “counted” Finning CRC employees and 

refused employment to some of them based on their membership in, and presumed 

support of, Machinists.  This amounts to a breach of s. 149 of the Code:  most clearly s. 

149(a)(i), but also s. 149(a)(viii). 

 

[173] With this, we now turn to the Machinists’ complaint about the OEM-CLAC early 

renewal bargaining in 2008. 

 

 

Part 3:  The 2008 Unfair Labour Practice Complaint 

 

(A) Argument 

 

[174] Machinists complain that the 2008 early renewal bargaining between OEM and 

CLAC occurred at a time after the Alberta Court of Appeal had restored the Original 

Panel’s finding that there had been a successorship.  There was no longer any doubt that 

Machinists’ bargaining rights and collective agreement had continued against OEM by 

operation of law pending this remedial hearing, yet those parties went ahead, opened their 

collective agreement, and negotiated wage increases of between 23.5% and 31% over 

slightly more than three years.  This, it says, was a breach of s. 149(e) of the Code by 

OEM and of s. 151(b) by CLAC: 

 

149 No employer or employers’ organization and no person acting on 
behalf of an employer or employers’ organization shall 
 
(…)  
 

(e) bargain collectively for the purpose of entering into a collective 
agreement, or enter into a collective agreement, with a trade 
union in respect of a bargaining unit if that employer or 
employers’ organization or person acting on behalf of it knows, 
or in the opinion of the Board ought to know, that another trade 
union is the bargaining agent for that unit; 
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151 No trade union and no person acting on behalf of a trade union 
shall 
 
(…) 
 

(b) bargain collectively or enter into a collective agreement with an 
employer or employers’ organization in respect of a unit, if that 
trade union or person knows, or in the opinion of the Board 
ought to know, that another trade union is the bargaining agent 
for that unit of employees. 

 
 

[175] Machinists adds that the 2008 bargaining also constituted prohibited interference 

with Machinists’ rights contrary to s. 148(1)(a)(i) and (ii), and prohibited support of 

CLAC contrary to s. 148(1)(b).  It says that the result of this bargaining has been to 

further erode support for Machinists within the intermingled OEM workforce and to 

“skew the pitch” in favour of CLAC. 

 

[176] OEM replies that this complaint cannot succeed.  Section 148(1)(a)(i) is 

inapplicable because the case had nothing to do with the “formation” or “administration” 

of the Union.  The other complaints – s. 148(1)(a)(ii) and s. 149(e) fail because, at the 

time of the Board’s successorship declaration and right up to the present, CLAC was the 

certified bargaining agent for employees of OEM.  Its certificate was not ousted by the 

successorship finding alone, and OEM was both permitted and obliged to recognize 

CLAC’s agency.  Finally, it says that there is no evidentiary foundation for this 

complaint.  There were plausible operational reasons in 2008 why both CLAC and the 

company might wish to re-open their agreement, and Mr. McLaughlan testified to them.  

In the context of the overheated Alberta labour market of the time, the changes to the 

contract in the 2008 negotiations were “completely unremarkable” and there is no basis 

for an inference that the early renewal proceeded from an improper motive. 

 

[177] CLAC, obliged to defend only the claim of breach of s. 151(b), repeats the thrust 

of OEM’s argument:  it was the certified bargaining agent, the successorship declaration 

by itself did not change that, so OEM was required to recognize CLAC’s bargaining 

agency.  And factually, it too says that there were valid workplace issues and economic 
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pressures being pursued in the 2008 negotiations that negate any claim of an improper 

motive. 

 

[178] Machinists in reply says that the evidence that economic pressures motivated the 

2008 bargaining is dubious.  The issues discussed and the changes made in the bargaining 

were not just “hot economy” issues, but included measures designed to bring the terms of 

the CLAC agreement closer to those of the Machinists-Finning agreement.  This was the 

real purpose of the bargaining. 

 

 

(B) Decision 

 

[179] The s. 148(1)(a)(i) complaint fails, for the reasons advanced by OEM.  Any 

interference was not interference with respect to the initial “formation” of the Union – 

Machinists was a long established local union.  Nor was it interference with the 

“administration” of the Union, which this Board considers to mean the internal workings 

of the trade union, like the election of officers or establishment of dues. 

 

[180] The s. 149(e) complaint against OEM, and the reciprocal s. 151(b) complaint 

against CLAC, also fail for the reasons they cite.  These provisions are aimed at 

preventing attempts by a party to bargain with someone other than the exclusive 

bargaining agent already in place.  It is the case that, although the successorship 

declaration of April 7, 2005 had the effect of recognizing that Machinists’ bargaining 

agency and collective agreement continued to bind OEM after the transfer – which was 

about the same time – there was also in force a collective agreement and an exclusive 

bargaining agency by CLAC.  Both bargaining agencies had validity, and the CLAC 

bargaining agency did not lose validity by the successorship declaration because, it must 

be remembered, this was a sale of a part of a business to an existing enterprise, with work 

and a unionized workforce that would not be wholly displaced by the Finning work when 

it arrived.  We think that it was not an unfair labour practice to continue to deal with one 
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of the two certified bargaining agents on the scene during the long litigation struggle that 

followed this Panel’s April 7, 2005 ruling. 

 

[181] Of the s. 148(1)(a)(ii) and s. 148(1)(b) complaints, we consider that the evidence 

does not establish that the early renewal bargaining was motivated by a plan to support 

CLAC and skew the field against Machinists in any subsequent representational contest.  

We accept the explanation that Mr. McLaughlan offered for the impulse behind re-

opening the agreement.  In May, 2008, some five months before the worldwide financial 

meltdown, we take notice of it as a notorious fact that the general Alberta labour market 

was experiencing almost unprecedented levels of worker shortages, high turnover, and 

wage pressure.  We know that many enterprises, Finning among them, had implemented 

significant wage increases in the previous year to year and one-half.  All of this makes it 

perfectly plausible that employees would wish to sweeten their deal, and that OEM would 

be willing to accommodate.  It does not displace this legitimate explanation for the 

reopener that at the same time, employees may have had a “shopping list” of desired 

changes that would bring their agreement closer to, not just the Finning agreement, but to 

the vast majority of other agreements in the province, with features like just cause 

protection. 

 

[182] Accordingly, we dismiss all complaints pertaining to the 2008 bargaining. 
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Part 4:  The Successorship 

 

(A) Argument 

 

[183] Machinists prefaces its submissions on this topic with a reminder that 

successorship provisions in labour relations statutes are aimed at protecting bargaining 

rights through changes in the identity of the employer where the “business” to which 

those bargaining rights attach continues.  It notes that these protective provisions need to 

be read purposively, in the full factual context of the case, and with their remedial object 

firmly in mind.  It further says that the Board’s powers in a successorship are broad 

enough to accommodate a wide range of solutions to the facts of this case, including the 

solutions that Machinists seeks. 

 

[184] Machinists argues that the Board should designate it the bargaining agent for 

employees of OEM without ordering a representation vote.  It says that the Board’s “80-

20” rule, whereby the Board orders a representation vote among an intermingled 

workforce following a successorship where a bargaining agent enjoys between 20% and 

80% deemed support in the intermingled workforce, is only a guideline for unexceptional 

cases.  This is an exceptional case for many reasons.  It cites the reasons as: 

 

• an express plan of avoidance of successorship; 

• Finning’s refusal to deal with Machinists with respect to the closure; 

• Refusals by Finning and OEM to recognize Machinists’ representative status or 

their obligations upon successorship, including to transfer employees and apply 

the Machinists collective agreement; 

• Manipulation of the OEM workforce through “cherry picking” and “counting”, 

i.e., ensuring that Machinists members did not reach critical mass; 

• OEM’s support of CLAC; 

• Post-successorship communications by OEM and CLAC critical of Machinists;  

• The early re-opening and enrichment of the collective agreement in 2008; and 
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• Delay has made it impossible to reconstitute the appropriate voting constituency. 

 

[185] Machinists argues that for all these reasons, a fair vote is now impossible and it 

must be recognized as bargaining agent in order to prevent subversion of the purposes of 

the Code.  This is even more appropriate when we consider that Machinists members 

would have constituted a majority of the combined workforce, by approximately 64% to 

70% between the date of the CLAC certification and the announcement of the CRC 

closure.   

 

[186] It further submits that the Board should declare that the Machinists-Finning 

collective agreement, modified, is the collective agreement in effect between OEM and 

the Union in the interim before the existing Machinists-Finning agreement expires.  The 

parts of that collective agreement governing CRC employees at the time of the closure 

have been maintained in the intervening bargaining and are capable of being adapted to 

the OEM operation.  It acknowledges that by passage of time, aspects of this agreement 

have become “stale”, and particularly that applying the CRC agreement to OEM would 

result in a reduction of pay for some employees.  It says that the Board can and should 

make the appropriate amendment to maintain existing rates of pay for such employees. 

 

[187] OEM argues that there is nothing so extraordinary about this case as to justify the 

order Machinists seeks.  It says that this is merely a classic case of intermingling, for 

which the appropriate consequence is either to declare CLAC the bargaining agent 

without a vote, or alternatively to order a vote; and if a vote is ordered, it should be 

administered on the basis that the current OEM workforce, with minor modifications, is 

the correct voting constituency. 

 

[188] OEM states that at all times since the transfer of the CRC business in the spring of 

2005, former Finning CRC employees have been greatly outnumbered in the OEM 

workforce.  From a high of 24%, including team leaders, on May 11, 2005 (20% without 

team leaders), the proportion of “Finning legacy” employees in the OEM workforce has 

dwindled to less than 10%.  It says that the proper date as of which to assess the Finning 
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presence in the workforce is the date of our hearing, because it reflects the current reality 

and is respectful of the wishes of employees with a continuing interest in representation 

in this workforce.  This warrants an order that CLAC is the bargaining agent, without a 

vote. 

 

[189] OEM strongly disagrees with Machinists’ argument that it should be declared 

bargaining agent without a vote.  It says that this would violate “fundamental precepts” 

that infuse the Labour Relations Code, that it would ignore employee wishes, and would 

so “completely turn the 80-20 Rule on its head”.  The scheme of the Code is inconsistent 

with an order granting bargaining agency without a vote of employees. 

 

[190] Alternatively, if there is to be a representation vote, OEM says that the voting 

constituency should be defined in a way that looks forward rather than to the past.  The 

passage of time cannot be ignored.  The Board should respect the premise that those with 

a continuing interest in the outcome of the vote, i.e. those with a continuing employment 

connection with the successor business, should vote.  The voters list should include team 

leaders, who although they have been bargained out of the unit are clearly not managers 

and may be bargained back in by the parties.  And it concedes that some former Finning 

CRC employees should be permitted to cast ballots, but only those who applied at OEM, 

were not hired, and subsequently took a layoff from Finning. 

 

[191] OEM also strongly opposes the claim that the Board should apply the Machinists-

Finning collective agreement to the OEM operation.  It calls this “unworkable” as that 

agreement stands.  The nature of the OEM plant is very different from the Finning CRC, 

and the differences account for a wholly different job classification structure and wage 

schedule that in the Finning agreement.  Further, the Board relied on these differences in 

originally deciding that a Finning-OEM common employer should nevertheless have a 

separate bargaining unit for the OEM workforce.  And in any event, the Board lacks the 

power to fashion a “hybrid” agreement as Machinists wish.  Its jurisdiction under s. 46(2) 

of the Code, it says, may make only those changes necessary to recognize the 

successorship; the Board cannot fashion a new bargain for the parties. 
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[192] CLAC repeats in all material parts the argument of OEM.  It adds that it does not 

defeat or undermine the purposes of the Code to affirm CLAC’s bargaining agency, as 

Machinists say it does:  it is possible for a bargaining agent to succeed in obtaining a 

successorship declaration but still lose its bargaining rights by vote of employees in the 

intermingled workforce.  It submits that a fair vote is possible in this case, and that to do 

so it is not necessary to grant any special access to Machinists to the employees in the 

OEM workforce. 

 

[193] In reply to CLAC, Machinists notes that the Board’s discretion to resolve 

intermingling issues in s. 46(2) of the Code complements rather than ousts the protections 

of s. 46(1).  Properly understood, the Machinists’ bargaining agency and collective 

agreement remains in effect in the intermingled operation unless and until the Board 

declares otherwise.  In reply to OEM, Machinists cite authority that the Board’s 

jurisdiction under s. 46(2) extends to modifying a wide range of collective agreement 

terms.  And as an alternative submission, Machinists say that if the Board were to order a 

representation vote, all members of the Finning CRC workforce at its peak in 2004 

should have a right to cast a ballot.  It says that limiting the franchise among CRC 

employees as OEM and CLAC suggest ignores that CRC employees should not have had 

to apply for jobs at OEM.  Failure to apply for their jobs cannot be attributed to mere 

disinterest when Finning and OEM refused to honour their obligations to transfer 

employees to the OEM plant and to apply the Machinists agreement. 

 

 

(B) Vote or No Vote? 

 

[194] For the following reasons, we conclude that a representation vote should be 

ordered. 
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[195]  The Board’s accumulated experience with successorships producing intermingled 

workforces is capsulized in its Information Bulletin #21, “Successor Employers”.  That 

Bulletin refers to the “80-20 Rule” in these terms (at 7): 

 

(…) the Board will consider the following principles: 
 

• Union representation of employees in the appropriate consolidated 
bargaining unit will be decided by assessing the relative support of 
unions among employees in the consolidated unit. 

• If one union represents an overwhelming majority (80% or more) of 
employees in the consolidated unit, the majority union will become 
the bargaining agent for the consolidated unit without a vote.  The 
same is true where the minority group is not unionized. 

• Conversely, a trade union that represents only a small percentage of 
employees in the consolidated unit, compared to another bargaining 
agent or an overwhelmingly large unorganized group, may lose its 
bargaining rights, without a representation vote. 

• If one union or the only union represents between approximately 20% 
and 80% of employees in the consolidated unit (these figures are only 
rough guidelines), the Board will conduct a representation vote to 
determine employees’ wishes on representation.  A union representing 
a small percentage of employees overall will not be included on the 
ballot for the vote.  The Board may set guidelines enabling competing 
unions (or spokespersons for a non-union group) to address 
employees before the vote. 
 

 
Two things about this passage bear noting.  The rule is only a “rough guideline”.  It does 

not oust the Board’s exercise of informed discretion based on the facts of the case.  

Second, the support is measured “in the appropriate consolidated bargaining unit”, not 

some other grouping. 

 

[196] In our opinion, neither Machinists nor CLAC are entitled to be declared 

bargaining agent, without a vote, based on the number of employees whose loyalty they 

may be deemed to have.  Machinists’ submissions are based on measuring the 

memberships at some point between CLAC’s acquisition of its certificate (February 25, 

2004) and Finning’s closure announcement (June 23, 2004).  At that point, the CRC 

workforce numbered about 171 (70% of the total) and the OEM (combined 

Reliable/Headhunters) workforce about 75 (30%).  For reasons expressed above, we have 
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found that the transfer of the part of Finning’s business comprising the Component 

Rebuilding Centre occurred around April 7, 2005.  Until that point, Finning and OEM 

were operating separate, somewhat parallel enterprises, under their respective collective 

agreements and without any other constraints upon whom they might hire.  There was no 

intermingling at that time, hence no need to merge bargaining units and select a 

bargaining agent, even if we could say that the transfer was sufficiently certain to invoke 

s. 46(2) of the Code.  It follows that this is not the appropriate date from which to make 

any measurement of support. 

 

[197] But neither do we accept the primary positions of OEM and CLAC on this point.  

In our view it is not right to give bargaining rights outright to CLAC because right now, 

there are only some 10% “Finning legacy” employees in the bargaining unit.  To measure 

relative support for the purposes of determining the bargaining agent at a current date 

would be to accept as legitimate all of the hiring decisions that have gone into 

constructing the current workforce.  Most problematically, it would ignore that a large 

number of former Finning CRC employees lost opportunities to work at OEM that they 

should not have lost.  The some-40 applicants who applied to work at OEM but did not 

get an offer might properly be in the bargaining unit today.  So might some former 

Finning CRC employees who, told they had to apply for jobs at OEM, simply decided to 

go elsewhere.  And we note that even if we were to accept OEM’s and CLAC’s 

submissions that a current date is the appropriate reference date for measuring support 

under the “80-20 Rule”, we would still have to consider whether because of the unfair 

labour practices found in this case a representation vote is nevertheless appropriate. 

 

[198] The correct approach, we believe, is to attempt to reconstruct what the Finning 

CRC contribution to the OEM workforce would likely have been had OEM administered 

the buildup of its workforce without unfair labour practices, and giving full effect to 

Machinists’ existing bargaining rights and agreement.  It cannot be assumed that all 

members of the CRC workforce would have thereby ended up as OEM employees, 

because this was not a divestiture of all of Finning’s business, nor even all of its 

remanufacturing business.  Some of these CRC employees were not going to join the 



83 

 

OEM workforce in any event, because they possessed either enforceable rights to remain 

Finning employees, or such experience and qualifications as would make it easy to stay 

employed by Finning in another part of its workforce if that was their preference.  So a 

projection of this sort is necessary.  We cannot calculate the “correct” CRC complement 

in the intermingled OEM workforce with precision, but the evidence is good enough that 

we can establish a likely range, a maximum and minimum number between which it is 

highly likely the correct answer falls.  We reason as follows. 

 

[199]  The size of the OEM bargaining unit around the time of the transfer, including 

Team Leaders, was 166 employees on April 7, 2005 and 175 on May 11, 2005 (Source:  

Officer’s Report).  We will use the first date, and the lower of the two numbers, for 

purposes of our analysis. 

 

[200] The maximum complement of the Finning CRC was 171 employees at or shortly 

after the time of the closure announcement (Source:  Ex. #R-47).  Of them, 99 applied for 

positions at OEM (Source:  Ex. #R-48).  Of these, five – Bilsky, Gerrie, Kish, Mayer, and 

Ponge – received offers but declined (Source:  id.).  We assume for purposes of our 

analysis that all 94 others would have taken jobs at OEM.  By this assumption, the 

“floor” level of Finning CRC presence in the intermingled workplace would have been 

94/166, or 57%. 

 

[201] We now proceed to identify the “ceiling” of Finning CRC presence.  We do this 

by identifying and excluding the elements of the maximum complement of 171 in the 

CRC workforce who would not have transferred to the OEM bargaining unit in any 

event. 

 

[202] Of the 171 CRC employees, five (5) employees were temporary hires after the 

closure announcement, with no expectation of continuation after the CRC closure 

(Source:  Ex. #R-47).  The running total is reduced to 166. 
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[203] A further 15 employees were counted into the CRC workforce but actually 

worked at Pacific Fluid Power, the chroming facility that Finning closed and contracted 

out rather than transfer to OEM.  These employees had no expectation of continuation at 

OEM because their work did not go there, and they were laid off because of this separate 

contracting out initiative (Source:  Ex. #R-47).  Running total:  151. 

 

[204] Another six (6) employees were on Long Term Disability status with Finning and 

were not actually working in the CRC (Source:  Ex. #R-47).  They kept their status as 

employees of Finning and retained their LTD rights under the Finning collective 

agreement through the transfer to OEM.  There could be no realistic expectation that 

these employees would give up these rights to take employment at OEM instead.  

Running total:  145. 

 

[205] Four (4) CRC employees – Caron, Hunter, Huizinga and D. Grochmal – accepted 

jobs with OEM that appear to be managerial jobs outside the bargaining unit (Source:  

Ex. #R-24).  They do not count for that reason.  Running total:  141. 

 

[206] The same five (5) employees counted out of the “floor” level of Machinists 

support because they turned down offers at OEM, also must be counted out of the 

“ceiling” level because they thereby disavowed interest in continuing employment with 

OEM.  Running total:  136. 

 

[207] Seven “grandfathered” employees – Mraz, Magnon, Goudreau, Kroker, Sherritt, 

Schmidt and Nowicki – exercised their rights to stay with Finning rather than take work 

with OEM (Source:  Ex. #R-47).  Running total:  129.  Note that this total does not count 

several other grandfathered employees who are excluded under other categories 

(Wolford, retired; Kish, refused OEM offer; D. Grochmal, took OEM management job; 

Mayer, refused OEM offer; Chan, retired). 

 

[208] Another six employees – Pavey, Arnold, Wolford, Chan, North, and Sargent – 

retired at or after the CRC closure; some by taking layoff, some by transferring to a 
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Finning Branch before retiring, one from the Long Term Disability list (Source:  Ex. #R-

47).  Running total:  123. 

 

[209] These are the categories of exclusions for which there are reasonably precise 

numbers.  Without more, we can conclude that the “ceiling” for Finning CRC, the 

maximum number of CRC employees who could reasonably have been expected to end 

up in the OEM workforce had the buildup been properly administered, is approximately 

123 employees, or (123/166) 74%.    

 

[210] This number overstates the hypothetical Finning CRC presence, however, because 

it excludes one other category whose numbers are unknown.  The evidence was that not 

all Finning CRC work ended up being done by OEM.  Aside from the rechroming work 

of Pacific Fluid Power, which was contracted out completely, some work stayed with 

Finning in other of its Branches.  The work of this sort that we did hear a bit of evidence 

about was undercarriage rebuilding and “repair and return” work.  Some at least of the 49 

employees who show in the “At Finning – Continuous” category of Ex. #R-47 would 

have stayed with Finning even had OEM jobs been made available to them, because their 

work stayed with Finning. 

 

[211] In the result, we consider it very likely that, had the construction of the OEM 

workforce proceeded without unfair labour practices and by treating CRC employees as 

provisionally entitled to employment with OEM, somewhere between 94 and 123 former 

CRC employees – or between 57% and 74% – would have been hired to OEM bargaining 

unit positions.  According to the principles behind the “80-20 Rule”, this points very 

clearly to a representation vote.  The very upper end of the range we have identified, 

74%, is just barely high enough to consider “close enough” to certify without a vote:  But 

when we consider that the number is almost certainly lower than 74%, perhaps quite 

substantially lower, because of the unknown effect of some CRC work staying behind in 

other Finning branches, we are unwilling to contemplate the option of declaring 

Machinists the bargaining agent without a vote.  And we hasten to add that even if our 

analysis put the CRC element of the OEM workforce at 80% or greater, we would still 
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wish to consider, on a discretionary basis, whether the passage of time and the continuing 

expansion of the OEM bargaining unit since 2005 pointed to holding a representation 

vote in any event.  On the evidence as we have interpreted it, it is unnecessary to address 

that question, and we only note it as a caveat to remember in future cases. 

 

[212] In coming to this conclusion, we have rejected Machinists’ submissions that the 

overall facts of this case, including the unfair labour practices complained of, justify 

declaring it the bargaining agent without a vote.  We have made our findings on the 

unfair labour practice complaints before proceeding to this analysis.  We have dismissed 

all but those concerning the acquisition of the CLAC certificate in 2004 and OEM’s 

“counting” of CRC employees in the buildup of its workforce.  The unfair labour 

practices involving the CLAC certificate do not warrant a discretionary declaration in 

Machinists’ favour because we have found that CLAC remained a valid presence in the 

OEM bargaining unit through voluntary recognition and employee ratification of the 

2004 agreement.  And the unfair labour practices around the “counting” do not warrant a 

discretionary declaration because our analysis above neutralizes the effect of those 

violations.  To grant Machinists exclusive bargaining agency without a vote would, in our 

view, therefore go beyond the remedial purpose of correcting for the unfair labour 

practices found. 

 

[213] Accordingly, we conclude that there must be a representation vote to determine 

the exclusive bargaining agent for the OEM workforce.  The next question is, who should 

vote? 

 

(C) The Voting Constituency 

 

[214] Typically in a successorship of the intermingling type, where the issue comes 

before the Board neatly and is decided with reasonable dispatch, the assessment of 

relative support among the contending bargaining agents is done among the same 

employee group that ends up being entitled to vote.  But we see no reason that this must 

necessarily be so.  The Board in a case of this kind is asking two different, though linked, 



87 

 

questions:  (1) Does one trade union possess such overwhelming support that there is no 

need to test it?  and, if the answer is no, (2) Which trade union possesses the most support 

among employees?  Where a long period of time has elapsed since the transfer and 

intermingling of employees, there may be strong reasons to vote a somewhat different 

group than that among which the “80-20 Rule” is applied. 

 

[215] This case is a textbook example.  Over five years has elapsed since the transfer of 

the Finning CRC business to OEM.  There has undoubtedly been considerable attrition 

since then among the original members of the intermingled workforce.  And we know 

that the workforce has expanded, from 166 on April 7, 2005 to 308 on January 14, 2009, 

the last date for which we have numbers.  The combined effect of attrition and expansion 

has been to create a workforce among whom, at an informed guess, between 50% and 

75% of employees were not even present when the Finning CRC closed. 

 

[216] The purpose of the Board’s power in s. 46(2) to make representational orders in 

an intermingling case is to establish an exclusive bargaining agent and a governing 

collective agreement for purposes of ongoing collective bargaining.  It is just a trite 

observation that the Board’s aim is to regularize the collective bargaining relationship on 

a going-forward basis.  And so, at the point where the Board has decided that the past 

history of the transaction is inconclusive as to which trade union has the support of the 

bargaining unit, the interests of current employees, those who will be represented by the 

bargaining agent and governed by the collective agreement in the future, must weigh 

heavier in the balance. 

 

[217] We find compelling the analogy to the situation of a revocation application in a 

long-strikebound bargaining unit that this Board considered in Certain Employees of 

Zeidler Forest Industries Ltd. v. IWA-Canada, Local 1-207 et al. [1993] Alta. L.R.B.R. 3.  

The Board’s task was to decide the appropriate voting constituency in a revocation vote, 

where the bargaining unit had been on strike about five years and the current workforce 

included strike replacement workers, returning strikers and new employees occupying a 

mixture of old positions opened by attrition, and new positions occasioned by an 
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expansion.  The Board crafted a voting constituency that took as its starting point the 

current workforce; added original workers still on strike, whether picketing or on 

temporary employment elsewhere; and subtracted the replacement workers hired to 

strikers’ positions who would still be displaced if the strikers returned.  In arriving at this 

conclusion, Chair Sims wrote: 

 

Having considered all these cases and arguments, the Board has come to a 
conclusion about which employees are entitled to be polled because they are 
in the bargaining unit.  The bargaining unit is the unit for which the union is 
collectively bargaining.  That means the persons who will be covered by a 
collective agreement if and when one is successfully concluded.  It includes 
strikers returning upon a settlement and excludes only those who would be 
displaced. 
 
We think this approach is sound in policy as well as law.  It includes all those 
persons who, to use the B.C. Board’s words, have “a sufficient, continuing 
interest in the fate of the bargaining unit”.  See:  Emergency Health Services 
Commission v. C.U.P.E., Local 873, (supra). 
 
(…) 
 
We believe that the interests of labour relations are best served in this case 
when the group voting on the revocation, as nearly as possible, reflects the 
group that would be covered by a collective agreement should one be 
negotiated.  If the employees vote against revocation and bargaining 
continues, it is this group for whom the Union will be bargaining. 

 

 

[218] For our purposes, the value of Zeidler is to point out that it is the collective 

bargaining purpose of the Board’s exercise that is paramount, and that the interests of 

those who will be affected by the result now and going forward should prevail, even over 

the interests of those who have invested much in the past.  We fail to see any fundamental 

difference of principle between that case and this, and so we consider that the 

constituency in a representation vote should start from the proposition that current 

employees in the OEM bargaining unit shall be entitled to vote. 

 

[219] As in Zeidler, however, there are employees not currently working for OEM who 

also have an interest in the representational issue that entitles them to a ballot.  We have 
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found that had the buildup of the OEM workforce proceeded without unfair labour 

practices and in accordance with the Board’s finding of successorship, a significant 

portion of the Finning CRC workforce would have acquired employment at OEM.  We 

have placed the likely size of this group as somewhere between 94 and 123.  Of this, 

some 43 (47 less four hired to management jobs) in fact did acquire employment at OEM.  

The remainder were laid off, or resigned outright (probably to take work elsewhere), or 

ended up staying with Finning by applying for vacancies elsewhere in the organization.  

All of these had a legitimate expectation of a job in the OEM organization, and we do not 

believe that anything hinges on precisely what path – layoff, resignation, internal transfer 

– they followed after it became clear that they were not guaranteed jobs with OEM.  Nor 

do we consider that those who applied to OEM and were denied are necessarily entitled 

to vote while those who did not apply at all are not entitled.  Those who did not apply 

might have been interested in work at OEM but did not relish competing for it, or in 

starting elsewhere with no seniority.  They might think otherwise as a result of these 

proceedings.  

 

[220] So, we reason that those Finning CRC employees who did not gain employment 

at OEM also presumptively possess an interest in the question of who is the bargaining 

agent for employees of OEM.  We say “presumptively” because there may be a small 

number of former Finning CRC employees who attempt to vote that have no present 

ability to take work with OEM.  Clear examples might be an employee who is disabled 

from a present employer, with no reasonable prospect of return; an employee who is 

completely retired from paid employment and would have to retrain; or an employee who 

has left the Edmonton area and have no plausible plans to return.  Such employees may 

be identified by agreement of the parties in the creation of a voters list with the Board’s 

Officer, or by objections raised at the polling place.  This, of course, assumes that ex-

CRC employees not genuinely interested in employment at OEM will seek to vote at all; 

in fact, this criterion will be largely self-enforcing. 

 

[221] The last issue in shaping the voting constituency is whether the Team Leaders 

should be included.  There was what appeared to the Panel to be a curious reversal of 
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positions from what might be expected on that point.  The evidence was that a larger 

proportion of the Team Leaders came from Finning CRC than did the non-Team Leader 

workforce.  Yet OEM and CLAC in the end contended that Team Leaders should be 

entitled to vote even though their own collective agreement scope clause excludes them.  

They said that these employees are clearly not managers and that they have a contingent 

interest in the bargaining unit because of the possibility – or likelihood – that they might 

be negotiated in at a future date.  For its part, Machinists in reply argument opposed 

including Team Leaders in any voting constituency now. 

 

[222] We are not disposed to expand the constituency to include the Team Leaders.  

The general rule in any vote of an established bargaining unit – like a revocation or a raid 

vote – is that the parties take the bargaining unit as they find it.  Those who are interested 

in the result are those who are in the unit now, as we have already observed.  The Team 

Leaders may look like lead hands, not managers, but parties remain free to underbargain 

lead hands if they wish, and to this point they have.  We cannot discern a present interest 

among these employees that should entitle them to vote, and so we direct that the voting 

constituency exclude them unless all parties agree to the contrary. 

  
 

(D) Which Collective Agreement? 

 

[223] The last major decision in our exercise of s. 46(2) jurisdiction is to determine 

which collective agreement should apply.  We have concluded that the current (2008-

2011) collective agreement between CLAC and OEM should continue to apply, whatever 

the result of the representation vote.   

 

[224] This result was foreshadowed by our now moot ruling in May 2005, in the first 

phase of these “remedial” proceedings, in which we decided that a Finning-OEM 

common employer should nevertheless have a separate bargaining unit for the OEM 

plant.  We were impressed in that case by the evidence and argument that the OEM plant 

was conceived as a substantially different operation from the CRC, to which the Finning-
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Machinists agreement bore little relevance.  We granted the request for a separate OEM 

bargaining unit in part because we were concerned about that operation becoming locked 

into a larger Finning-Machinists agreement, and Finning-Machinists bargaining 

relationship, that did not adequately address its particular features. 

 

[225] This feeling has only been solidified and confirmed by the additional evidence 

and argument in these proceedings.  We accept the thrust of Scott McLaughlan’s 

evidence, that the Finning-Machinists agreement is fundamentally unsuited to the nature 

of the OEM operation as it was originally designed, and as it has developed over the 

intervening years.  To note just the most obvious problem, the entire job classification 

structure at OEM is different from the CRC’s, and to superimpose the Finning agreement 

upon the OEM operation now would only lead to a chaos of classification disputes that 

could only be undone by a complete collective bargaining rewrite of that part of the 

Finning agreement, e.g., by negotiation of a completely new Letter of Agreement 

covering OEM.  

 

[226] And in general, we consider that in selecting a collective agreement to govern an 

intermingled bargaining unit, there must be strong weight given to the maintenance of a 

status quo, where one can be clearly identified.  Often there is not a clear status quo, 

because it is the essence of the problem that there are competing status quos at play.  But 

in this case, the OEM employees, and OEM management, have never known anything 

but the series of collective agreements negotiated by CLAC.  All the criticisms of how 

CLAC acquired these bargaining rights and how it negotiated these agreements cannot 

undo this fact.  If Machinists do not relish the prospect of inheriting and administering 

this agreement, it remains the case that the agreement is not forever.  It may be changed, 

even radically, by future collective bargaining.  But in the intervening time, and until a 

bargaining agent can be identified and an opportunity to bargain arrive, we consider that 

the interests of both employees and Employer converge in the maintenance of the 

existing CLAC-OEM collective agreement.  
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[227] We add only this caveat:  the effective date of this particular declaration is the 

date of this Decision.  We do not consider our selection of the CLAC collective 

agreement as the governing collective agreement to have any retrospective effect on the 

monetary remedies that Machinists and affected CRC employees are seeking.  That is an 

issue tied up with the issues of compensation that the parties have asked us to reserve 

upon, and nothing more need be said about it at this time.    

 

 

Part 5:  Consequential Directions 

 

[228] In this section we give additional directions that are necessary or desirable to give 

effect to the conclusions earlier reached.  

 

Administration of the Representation Vote: 

 

[229] We have ordered that there be a representation vote to determine the exclusive 

bargaining agent for the OEM bargaining unit, and we have stated the voting 

constituency.  We give the following additional directions, with reasons where 

appropriate. 

 

[230] The representation vote is remitted to the Board’s administration, which shall 

compile a Voters List in consultation with the parties. 

 

[231] We consider that, given the passage of time and the near-complete exclusion from 

the workplace of Machinists, a fair representation vote requires a lengthy campaign 

period and reasonable and fair access by Machinists to the members of the bargaining 

unit.  We set the Campaign Period at a minimum of 90 days and a maximum of 110 days, 

the precise length to be set by the Executive Director (which includes her designate 

throughout), according to the Employer’s operational needs and any other factor she 

considers appropriate.   
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[232] The Campaign Period shall run from a Start Date designated by the Executive 

Director.  The Start Date shall occur after a Campaign Protocol has been agreed to by the 

Parties or established by the Board. 

 

[233] The parties (OEM, CLAC and Machinists) are directed to negotiate a Campaign 

Protocol within 30 days of issuance of these reasons.  Without limiting its provisions, the 

Protocol shall be consistent with the following directions: 

 

• Machinists will receive the names and contact information for all current 

bargaining unit employees.  The extent of the contact information shall be the 

same as that currently possessed by CLAC.  

 

• Any names and contact information for former Finning CLC employees entitled 

to vote that is in the exclusive possession of Machinists, shall also be provided to 

CLAC and OEM. 

 

• Machinists shall be given reasonable space on the OEM premises for the use of its 

representatives in communicating with employees and campaigning in the 

representation vote. 

 

• Machinists and CLAC shall receive equal rights and privileges in campaigning on 

OEM property, and OEM may impose and enforce such reasonable limitations on 

campaign activities as are consistent with plant safety, efficient operation, and any 

other valid management objective. 

 

• In the event that the parties cannot agree to all aspects of a Campaign Protocol 

within 30 days of issuance of this Decision, the Executive Director or, in her 

discretion, a Chair or Vice-Chair of the Board, may settle the issue.  This Panel 

and this (now former) Vice-Chair, are not seized of such an issue. 
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[234] The Executive Director may exercise her usual power to oversee the Campaign, to 

designate Officers of the Board to assist, and to make whatever directions she deems 

necessary to promote a fair and efficient representation vote. 

 

[235] The Executive Director may specify advance polls, mail-in vote arrangements, 

and generally any other detail of the voting procedure. 

 

[236] The Executive Director may refer any matter concerning the conduct and 

administration of the representation vote to the Chair or a Vice-Chair.  This Panel is not 

seized. 

 

Recall Rights 

 

[237] Machinists seek remedies for former CRC employees that include orders to 

“reinstate those employees who would have continued their employment at OEM but for 

OEM’s failure to comply with the Collective agreement” (IAMAW submissions, para. 

204).  We consider it appropriate and less disruptive to substitute as remedy an order to 

give affected former CRC employees recall rights at OEM.  We wish to stress that these 

recall rights are granted as a form of deferred and conditional reinstatement in order to 

minimize disruption to the OEM operation.  This remedy is not meant to preclude any 

claim by Machinists for compensation on behalf of affected employees; these claims we 

consider to remain completely open for argument and decision at a later date, if 

necessary.  

 

[238] OEM and Machinists are directed to meet to negotiate Recall Rights for former 

CRC employees not hired by OEM and who continue to desire to work for OEM.  The 

Recall Rights shall be consistent with the following directions: 

 

• The Recall Rights shall be set out in a formal Letter of Agreement; 
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• The Letter of Agreement shall be enforceable by arbitration at the instance of the 

parties thereto (OEM and Machinists); 

 

• The Letter of Agreement shall be annexed to the current OEM-CLAC collective 

agreement and any successor collective agreement for the term of the Letter of 

Agreement, and it shall operate as an exception to the OEM-CLAC collective 

agreement to the extent of any inconsistency; 

 

• The Recall Rights shall be for a period of two years; 

 

• The Recall Rights shall not impose stricter standards of qualifications, training or 

suitability than for other applicants for available positions. 

 

[239] In the event that the parties cannot agree to all aspects of the Recall Rights 

document, this Panel reserves jurisdiction to settle the issue. 

 

 

Reservation of Jurisdiction 

 

[240] The parties are agreed that all compensatory remedies, including but not limited 

to claims for union dues and claims for back pay and other compensation for affected 

employees, are to be deferred and that this Panel reserve jurisdiction to decide any of 

those issues that the parties cannot resolve after hearing further argument, including 

argument upon the Board’s jurisdiction to award such remedies.  We so order, and so 

reserve our jurisdiction. 

 

 

IV. Summary of Findings and Declarations 

 

[241] For ease of reference, we summarize our main findings and declarations as 

follows: 
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• OEM management supplied prohibited support to CLAC, contrary to s. 148(1)(b) 

of the Labour Relations Code, by selecting bargaining unit employees and 

orchestrating their approach to CLAC to organize them. 

 

• As remedy, the Board reconsiders and revokes CLAC’s certificate by its power 

under s. 12(4) of the Code. 

 

• We find, however, that CLAC remains a voluntarily recognized bargaining agent 

for the OEM bargaining unit by a combination of the collective agreement 

recognition clause and the ratification of the 2004 and 2006 and 2008 collective 

agreements by employees. 

 

• OEM violated s. 149(a)(i) and (viii), and s. 148(1)(a)(ii), by “counting” and 

failing to offer employment to Finning CRC employees in order to limit the 

strength of Machinists sentiment in its workforce. 

 

• All other unfair labour practice complaints are dismissed. 

 

• By application of the “80-20 Rule”, we determine that neither Machinists nor 

CLAC possesses overwhelming support in the OEM bargaining unit and there 

must be a representation vote, the result to determine the bargaining agent for the 

OEM bargaining unit. 

 

• The voting constituency in the representation vote is:  current employees in the 

OEM bargaining unit, meaning excluding Team Leaders; plus all former Finning 

CRC employees as of June 23, 2004 who are not currently employed by OEM but 

remain capable of taking employment there. 

 

• Effective the date of this decision, the current CLAC-OEM collective agreement 

(expiring December 31, 2011) is declared the collective agreement in effect. 
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[242] Once again, the Board expresses its appreciation to counsel for the 

comprehensiveness of the evidence and the quality of submissions we enjoyed in this 

matter. 

 

ISSUED and DATED at the City of Edmonton in the province of Alberta this 10th day of 

January 2011 by the Labour Relations Board and signed by its Vice-Chair. 

 

J. Leslie Wallace, Vice-Chair 


