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Draft Home Building Regulation 2014 
 
The Sydney metropolitan strategy predicts that by 2031 Sydney will need to accommodate an 
extra 1.3 million people, which requires building thousands of new homes. 
 
The law must promote well-constructed reliable buildings that do not need repairs – homes that 
people can enjoy without the stress of pursuing litigation and rectification. We must protect 
people’s investment in homes and ensure they can hold developers and builders to account. 
 
More than half of new developments in Sydney will be apartments and in my electorate multi-unit 
dwellings already represent the majority of building approvals and homes. We have had massive 
redevelopments at the Carlton United Brewery and Advanx site, and others are being built or 
proposed at Barangaroo, Darling Harbour, over the Central railway tracks and the Bays Precinct. 
 
Defects 
A City Futures Research Centre survey of 1,550 individuals, 106 strata managing agents and 11 
peak body representatives found that 85 per cent of respondents in strata buildings built since 
2000 had one or more defects present, with 75 per cent reporting defects not yet fixed.  
 
This is alarming and demonstrates a clear need for reform that helps owners get faulty work 
fixed and discourages builders from cutting corners. 
 
I share widespread community concern that changes to the definition of types of defects will 
transfer fire safety and water penetration defects from the six-year warranty period to the two-year 
period by removing reference to “physical damage” from the criteria for major defect. Defects under 
the new act will only be deemed major and covered for six years if they would likely cause the 
destruction, collapse or inhabitability of a building or part of a building. This will exclude almost all 
problems - if something can be fixed, it could be argued that the building does not require 
destruction, will not collapse and can be lived in, especially if people continue to live there. 
 
Fire safety and water proofing defects in many buildings, particularly larger buildings are generally 
not detected in the first two years. Initial fire safety checks are only required for 20 per cent of fire 
safety measures. Fire is a matter of life and death and should warrant the six year warranty period 
in all cases. Water proofing defects can cause serious health risks, damage contents and require 
expensive remedies. 
 
Defects often occur due to cost and/or corner cutting and if a builder knows he or she will evade 
financial responsibility, there is little incentive to do the job properly. 
 
The Regulatory Impact Statement states that the government intends to include serious fire  
safety and water proofing defects under the six-year warranty period however the recently  
passed bill would prevent this. The regulation must rectify this situation and ensure that  
all serious fire safety and water proofing defects are covered by the six-year warranty 
period.   
 



The regulation should prescribe that a defect in a major element of a building, as defined by 
Section 18E (4), which adversely affects the major element’s intended performance, is a 
major defect. 
 
All major elements are essential components for the integrity and safety of a building and defects 
that affect their performance should be covered by the six-year period. The above proposed 
wording is not overly prescriptive and would cover water proofing and fire safety while excluding 
defects that are not serious. 
 
Alternatively the regulation could determine that a major defect includes a defect in a fire safety 
system or water proofing measure that adversely affects its performance as a fire safety system or 
water proofing measure. 
 
Diligent Pursuit for Home Warranty Insurance 
If owners cannot make a claim for home warranty insurance during the warranty periods because 
the builder is not dead, disappeared, or insolvent, owners can make a delayed home warranty 
insurance claim if they notify the insurer of defects during the warranty periods. Under changes 
introduced in 2011, the insurer can refuse such a delayed claim if the owners failed to “diligently 
pursue” the statutory warranties.  
 
The draft regulation proposes to define “diligently pursue” as taking court action. 
 
Owners will often attempt to negotiate with builders to get an outcome before pursuing expensive 
and lengthy court action and the legislation should encourage this approach. If the proposed 
definition is introduced, owners will miss out on redress if the builder becomes insolvent in the last 
six months of the insurance period and proceedings have not commenced because negotiations 
were progressing or the required mediation was occurring. This is unfair and will encourage 
owners to pursue litigation in the first instance. 
 
I oppose the proposed definition for “diligently pursue”. 
 
Coverage of the Home Building Act 
I do not support the proposal to increase the value of work covered by the Home Building Act 1989 
from $1,000 to $5,000. 
 
I understand the Office of Fair Trading currently deals with a large proportion of small value 
residential building complaints. If not done properly building works under $5,000 such as plumbing 
works, reinstalling a glass balustrade or installing a sky light can cause serious problems. 
Consumers should have access to the NSW Civil and Administrative Tribunal and statutory 
warranties under the Home Building Act 1989 in such cases. 
 
I am concerned that if coverage is increased to $5,000, unlicensed builders will undercut licensed 
builders and consumers will be left with substandard work with few options outside of litigation to 
pursue remedies; such as situation is untenable. 
 
People’s homes are their biggest investment and must be protected. The final regulation must 
ensure the definition for major defects covers all serious fire safety and water proofing defects, not 
limit delayed home warranty insurance claims to when owners take court action and not increase 
the threshold for building work covered by the Home Building Act 1989 to $5,000. 
 
Yours sincerely 

 
Alex Greenwich 
Member for Sydney 


