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Environmental Planning and Assessment Act 1979 - Proposed Update 
 
The fundamental goal of the planning system should be to achieve sustainability and 
design excellence, and give local communities the right to a say in the future of their 
neighbourhood and the wider natural environment. 
 
There is widespread community concern that the planning system is failing us. Native 
habitat that supports threatened species, air, water, and food supply is being cleared en 
masse, and agricultural land replaced or degraded, to expand mining across the state or 
to allow greenfield suburban expansion.  
 
In the city, public land and open space including the harbour foreshore is being sacrificed 
for private gain, and massive towers that are not part of any strategic plan are being 
approved. Government agencies like Roads and Maritime Services can develop public 
land without any independent assessment or approval. At the local level, the proliferation 
of private certifiers and exempt and complying development has made illegal building 
works common and prevented public comment on development that will have residential 
and environmental impacts. 
 
Development with clear detrimental public outcomes regularly proceeds purely because of 
claimed economic benefits or the project will result in new residential or commercial 
supply. A good planning system must go beyond these basic notions and work to ensure 
that only development with long term public benefits proceed. 
 
The proposed reform would produce some important wins, particularly in community 
consultation and new oversight in complying development, but it does not represent the 
new direction needed to protect the state’s future sustainability and liveability. 
 
Climate Change 
Climate change is the greatest challenge of our time and threatens our future. Worldwide, 
scientists who have assessed the evidence are urging leaders to drastically cut 
greenhouse gas emissions and move to a carbon neutral economy. The NSW 
Government has committed to a target of net-zero emissions by 2050 and the Australian 
Government has committed to reduce emissions to 26 to 28 per cent on 2005 levels by 
2030. 
 



 

 

Most activities that produce emissions are approved through the planning system, 
including power plants, mines, roads and buildings: reducing our emissions will only be 
possible if the planning system reflects emission reduction goals and targets. 
 
Responding to climate change must be included in the objects of the act – it must 
be an overarching aim that guides all decisions.  
 
I support wording proposed by the Environmental Defender’s Office for an object of the bill 
to include the need “to respond to climate change and reduce greenhouse gas emissions 
from NSW sources, in accordance with NSW and federal emissions reduction targets, 
global goals and the best available science”.  
 
Ecological Sustainable Development 
Ecological sustainable development contains four internationally developed and supported 
principles aimed at preventing environmental destruction and social impacts from 
development. These are the precautionary principle; intergenerational equity; 
conservation of biological diversity; and polluter pays. Ecological sustainable development 
has been enshrined in Australian and New South Wales law for decades, and is well 
supported by established case law. 
 
‘Encouraging’ ecological sustainable development is an object of the current act but the 
bill proposes to significantly weaken this by changing it to only ‘facilitating’ it. 
 
This would undermine the status of ecological sustainable development and I share 
community concern that this could be the intention for the change. Ecological 
sustainable development should be a high level aim underpinning the operations of 
the act and any change to this object should strengthen it by referring to “achieving” it 
through implementing the four internationally accepted principles. 
 
Voluntary Planning Agreements 
Voluntary Planning Agreements help improve developments in ways that benefit the local 
and wider communities. Councils and developers work together on development 
concessions in exchange for community outcomes, coming to an agreement together. 
 
The process is open and transparent and has helped deliver benefits like childcare, open 
space, affordable commercial space for start-ups, design excellence or public pedestrian 
access through a site.  
 
I strongly oppose proposals to increase the minister’s powers over this process to include 
determining what the public benefit is. State control would open the way for developers to 
lobby the minister for changes to agreements, encouraging an alternative process where 
the developer and minister negotiate without council involvement. There is also an 
incentive for the process to be skewed towards public benefits at the state level at the 
expense of local outcomes.  
 
The process for Voluntary Planning Agreements can work well under the existing regime 
and giving the minister step-in powers is unnecessary. 
 
Design 
I strongly support the addition of “good design” as a new object in the act. The design of a 
building is a major contributor to its impact on the environment and neighbourhood.  
 
Good design should be clearly defined with reference to environmental 
performance standards, quality and aesthetic appeal. 
 



 

 

 
Community Participation 
Community participation is an essential part of a good planning system.  
 
Community input can improve development outcomes by identifying issues not considered 
by proponents such as local pedestrian connections, traffic, heritage and environmental 
issues, and the community often provides ideas to reduce impacts.  
 
There is strong community support for proposed provisions to enhance community 
participation by requiring community participation plans, including by the department. 
 
The bill should include a statutory requirement that community participation plans be 
based on the community participation principles in the 2013 community participation 
charter. Implementation of community participation plans should also be mandatory, not 
just if the plan itself requires their implementation. These changes would ensure that 
opportunities for public input in planning decisions are increased. 
 
While I support proposed requirements for state significant development proponents to 
demonstrate consultation with those affected before lodging an application, more work 
needs to be done to make this meaningful. Experience has shown that some proponents 
treat consultation as a tick-a-box exercise with affected residents, businesses and 
communities left feeling that they have been notified or informed, not consulted.  
 
I support establishing incentives for early stage consultation at the local level. 
 
Exempt and Complying Development 
Complying development allows development to proceed with little assessment and no 
consultation. I am concerned that the draft Education and Child Care State environmental 
planning policy would allow for new buildings up to four storeys high without a 
development application and that dual occupancies, terraces, townhouses and manor 
houses could be classed complying development. These forms of development have the 
potential to create impacts that may not be clear at the strategic planning phase and 
require proper consultation and assessment. 
 
Excluding community input on individual development proposals removes an important 
check and balance that can prevent poor and unsustainable development. The planning 
system should ensure opportunities for public engagement at every stage of a 
development.  
 
I welcome the proposal to establish a set of criteria of sensitive development that only 
council certifiers could approve, however sensitive development should never be classed 
as complying development and should always go through the normal development 
application process. 
 
While new requirements for a certifier to notify council of an intention to issue a complying 
development certificate could help councils identify non-compliance or other problems 
early on, the capacity to do this will depend on the final provisions. I am concerned that 
councils will have limited ability to assess potential problems and intervene, but will be 
held responsible for non-compliance and impacts afterwards because they received 
notification.  
 
Proposed new investigative powers for councils that include stop work orders for building 
works that do not comply with a complying development certificate are welcome and 
necessary.  
 



 

 

Councils will need additional resources to help with fulfilling new responsibilities with 
complying development and I support the proposal to introduce some form of fee system 
to contribute to these costs. 
 
Merit Appeals 
The reform proposes renaming the Planning Assessment Commission the Independent 
Planning Commission and giving it new functions such as guiding the department’s 
assessments instead of reviewing its proposals. However when the commission holds a 
public hearing, the proposed bill continues to exclude merit appeals. 
 
Some changes to hearings are being proposed to make them more inquisitorial, with the 
commission able to question speakers and visit sites, but this cannot replace the rigorous 
and equitable tests of evidence that happen in an open court hearing. 
 
The minister can direct the commission to hold a public hearing and often this occurs 
when a proposal is contentious, including when it is opposed by the local planning 
authority – these proposals must be open to appeal based on merit. 
 
New Enforcement Initiatives 
I regularly hear from constituents complaining about works occurring without approval and 
that no real enforcement action beyond a retrospective development application has been 
taken against proponents. The planning system needs to address this and I strongly 
support proposed provisions to prevent planning authorities, including the courts, from 
approving a modification for works already completed. 
 
Discontinuation of Part 3A 
Part 3A gave the minister extraordinary discretion over development assessment and 
approval at the expense of community input and accountability measures in order to fast 
track approvals. Transparency, checks and balances were reduced, creating an 
environment conducive to corruption. 
 
Part 3A did not reflect community expectations for a rigorous and transparent planning 
system and was removed in 2011. However modifications of developments already 
approved under the previous Part 3A system continued to be assessed and approved 
under Part 3A and the draft bill finally proposes to move these modifications to the current 
more rigorous assessment process.  
 
However, I am concerned that the test for ‘substantially the same development’ which an 
application to be assessed as a modification will not be solely based on the initial approval, 
but also on all subsequent modifications approved under the Part 3A conditions.  
 
Major development and critical infrastructure include the most potentially damaging 
developments such as mines, roads and urban renewal sites and modifications can create 
significant impacts. These must go through the more rigorous planning and assessment 
processes required under section 96, with all modifications tested against the initial 
approval. If the modification alters significantly from this, a new development application 
should be required. 
 
Changes should also be effective as soon as the bill is given assent; there is no 
justification for a two month period before the repealed provisions take effect. 
 
SSD Internal Reviews 
I share community opposition to providing an internal review process against refusals and 
imposed conditions for proponents of state significant development.  
 



 

 

Internal reviews are not public assessments and do not promote transparency or 
accountability: they are not appropriate for large scale developments that have significant 
potential for impacts. There is already a formal appeal mechanism available to proponents 
and there is no reason to circumvent this. 
 
Mine Conditions 
The planning minister can impose conditions on an existing mining approval to require 
monitoring activities or an environmental audit and these powers are proposed to be 
strengthened to give the minister power to vary or revoke existing monitoring or 
environmental audit requirements. The legislation must limit these extended powers so 
that they cannot be used to reduce monitoring or environmental audit requirements.  
 
The bill should extend the powers to allow the planning minister to impose new conditions 
on mines to improve environmental protection. New technology that may not have been 
available at the time of a past approval may help prevent environmental destruction, which 
may be especially important if a project would unlikely have received approval under 
contemporary conditions. Mining is an environmentally intensive activity and an effective 
planning system should include powers to ensure the most modern up-to-date protections 
can be imposed to avoid unnecessary environmental destruction or to remediate areas 
damaged by mining activity. 
 
Local Planning Panels 
The government promised to return planning powers to local communities however the 
draft bill proposes ministerial powers to both direct councils to set up local planning panels 
and to direct panels to make decisions on behalf of councils. 
 
Panels can work well when councils determine that they are needed, such as to avoid 
conflicts of interest or to remove politics from a decision; however this should only be 
when the democratically elected council decides to use them, not when the minister does. 
 
I support standardised provisions for planning panels; all panels should operate under the 
same framework. Further work is needed to establish how community representatives are 
identified and appointed and how to ensure panels make decisions in the public interest. 
 
Integrated Development 
I understand that delays in agency advice can extend the time it takes to deliver a 
development determination, but I do not agree with the proposed solution to give the 
Secretary of the Department of Planning and Environment the power to make the advice 
on behalf of an agency.  
 
Input from certain agencies can be essential to avoiding impacts on issues like heritage, 
including Aboriginal heritage, and environment, and the secretary will not have the specific 
knowledge and experience to provide the necessary advice to address impacts.  
 
The proposal risks undermining important safeguards to fast track development and ways 
to assist agencies to provide timely advice should be investigated instead. 
 
Standardised DCP 
Standardising the format of development control plans could make them easier for users 
to navigate, however I am concerned that this could compromise the fine-grained 
approach needed in some areas. Treatment of the Paddington heritage conservation area 
in the Woollahra Development Control Plan 2015 and of the late night economy in the 
Late Night Trading Premises Development Control Plan 2007 are examples of 
development control plans that would unlikely achieve the same results if they had to 
follow a standard format.  



 

 

 
This proposal needs further work and there may be a need for exceptions to the 
standardised approach. 
 
Planning decisions have effects that last for generations. The longstanding community 
concerns about poor planning must be addressed if the planning system is to achieve 
good long term community and environmental outcomes. 
 
With strong controls New South Wales can address climate change, rapid biodiversity loss 
and rapid population growth and produce quality buildings, good residential amenity and 
environmental protection. 
 
Yours sincerely 

 
Alex Greenwich 
Member for Sydney 
  
 
 
  
 
 
 
 


