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The ESTATE OF Anastacio HERNAN-
DEZ–ROJAS, by its personal represen-
tative Daisy HERNANDEZ, et al.,
Plaintiffs,

v.

UNITED STATES of America,
Defendant.

Civil No. 11cv522 L(DHB).

United States District Court,
S.D. California.

Signed Sept. 29, 2014.

Background:  Estate of deceased arrestee
brought action against Border Patrol
agents, alleging various constitutional vio-
lations. Defendants moved for summary
judgment.

Holdings:  The District Court, M. James
Lorenz, J., held that:

(1) genuine issue of material fact existed
as to whether physical abuse of arres-
tee chilled future exercise of First
Amendment rights;

(2) genuine issue of material fact existed
as to whether arrestee’s speech was
substantial factor in decision to deport
arrestee immediately and to continue
to use of force on arrestee;

(3) arrestee’s right to be free from retalia-
tion by law enforcement after exercise
of his First Amendment speech rights
was clearly established;

(4) genuine issue of material fact existed
as to whether Border Patrol agents
used excessive force;

(5) arrestee’s right was clearly estab-
lished;

(6) deliberate indifference standard ap-
plied; and

(7) genuine issue of material fact existed
as to whether agents acted with delib-
erate indifference.

Motion denied.

1. Arrest O68.1(4)
 Constitutional Law O1170

The Fourth Amendment, not the First
Amendment, is the only proper basis for
an excessive force or false arrest claim.
U.S.C.A. Const.Amends. 1, 4.

2. Federal Civil Procedure O2491.5
Genuine issue of material fact existed

as to whether physical abuse of arrestee
by Border Patrol agents after arrestee
requested medical assistance, complained
of mistreatment, and cried out for help
chilled future exercise of First Amendment
rights, precluding summary judgment in
Bivens action against agents alleging retal-
iation in violation of his First Amendment
speech rights.  U.S.C.A. Const.Amend. 1.

3. Federal Civil Procedure O2491.5
Genuine issue of material fact existed

as to whether arrestee’s speech requesting
medical care, complaining of mistreatment
by Border Patrol agents, and asking for
help was substantial factor in decision to
deport arrestee immediately and to contin-
ue to use of force on arrestee, precluding
summary judgment in Bivens action
against agents alleging retaliation in viola-
tion of arrestee’s First Amendment speech
rights.  U.S.C.A. Const.Amend. 1.

4. Constitutional Law O1802
 United States O50.10(3)

Arrestee’s right to be free from retali-
ation by law enforcement after exercise of
his First Amendment speech rights was
clearly established at time that Border
Patrol agents allegedly physically abused
arrestee after he requested medical aid,
complained of mistreatment, and cried out
for help, for purposes of determining
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whether agents were entitled to qualified
immunity in Bivens action alleging viola-
tions of the First Amendment.  U.S.C.A.
Const.Amend. 1.

5. Federal Civil Procedure O2491.5

Genuine issue of material fact existed
as to whether Border Patrol agents used
excessive force on arrestee, precluding
summary judgment in Bivens action
against agents, alleging violations of the
Fourth Amendment after arrestee died.
U.S.C.A. Const.Amend. 4.

6. United States O50.10(3)

Arrestee’s right to not have law en-
forcement press their weight on him, not
remove the pressure when he cried for
help, and use stun gun on him while he
was on the ground, handcuffed, and com-
pliant was clearly established at time of
incident between arrestee and Border Pa-
trol agents, for purposes of determining
whether agents were entitled to qualified
immunity in Bivens action against agents,
alleging excessive force in violation of the
Fourth Amendment.  U.S.C.A. Const.
Amend. 4.

7. Constitutional Law O3910, 3911

In determining whether deliberate in-
difference is sufficient to shock the con-
science for a Fourteenth Amendment due
process claim, or whether the more de-
manding standard of purpose to harm is
required, the critical consideration is
whether the circumstances are such that
actual deliberation is practical; where an
officer faces fast paced circumstances pre-
senting competing public safety obli-
gations, the purpose to harm standard
must apply, but, at the other end of the
continuum is the deliberate indifference
standard that requires a meaningful op-
portunity for actual deliberation.  U.S.C.A.
Const.Amend. 14.

8. Federal Civil Procedure O2491.5
A court may determine at summary

judgment in a Fourteenth Amendment due
process claim whether a law enforcement
officer had time to deliberate, such that
the deliberate indifference standard ap-
plies, or instead had to make a snap judg-
ment because he found himself in a quickly
escalating situation, such that the purpose
to harm standard applies, so long as the
undisputed facts point to one standard or
the other.  U.S.C.A. Const.Amend. 14.

9. Constitutional Law O4537
Deliberate indifference, rather than

intent to harm, standard applied to deter-
mine whether Fourteenth Amendment due
process right of familial association of ar-
restee’s children was violated by Border
Patrol agents during incident with arrestee
in which arrestee died; 20 minutes passed
between when arrestee arrived at border
area with agents and when arrestee was
subject to stun gun and had his legs zip-
tied, giving agents time to consider how to
deal with arrestee.  U.S.C.A. Const.
Amend. 14.

10. Federal Civil Procedure O2491.5
Genuine issue of material fact existed

as to whether Border Patrol agents acted
with deliberate indifference to substantial
risk of serious harm to arrestee in using
batons and stun guns on arrestee, as well
as taking and holding him to the ground
while his arms were handcuffed behind
him, precluding summary judgment in Bi-
vens action against agents by arrestee’s
children, alleging violations of their Four-
teenth Amendment due process right to
familial association after arrestee died.
U.S.C.A. Const.Amend. 14.

11. Constitutional Law O3911
‘‘Deliberate indifference’’ in violation

of Fourteenth Amendment due process oc-
curs when an official acted or failed to act
despite his knowledge of a substantial risk
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of serious harm.  U.S.C.A. Const.Amend.
14.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

12. Federal Civil Procedure O2491.5

Genuine issue of material fact existed
as to whether conduct by Border Patrol
agents, including use of stun gun, was
substantial factor in causing arrestee’s
death, precluding summary judgment in
Bivens action against agent by arrestee’s
children, alleging violations of their Four-
teenth Amendment due process right to
familial association.  U.S.C.A. Const.
Amend. 14.

Eugene G. Iredale, Grace S. Jun, Julia
Yoo, Iredale & Yoo, APC, Guadalupe Va-
lencia, San Diego, CA, for Plaintiffs.

Storm Peyton Anderson, Barton H. He-
geler, Barton H. Hegeler, Attorney at
Law, A.P.C., Charles V. Berwanger, Gor-
don and Rees, Dane Joseph Bitterlin,
Hugh Anthony McCabe, Neil Dymott
Frank McFall & Trexler, APLC, John P.
McCormick, Konrad Muth Rasmussen,
McCormick and Mitchell, Daniel R. Shi-
noff, William B. Shinoff, Stutz Artiano Shi-
noff and Holtz, Richard Tolles, Law Of-
fices of Richard Tolles, San Diego, CA,
Ann E. Harwood, Kristina L. Morrison,
U.S. Attorney General, Phoenix, AZ, for
Defendant.

ORDER DENYING MOTIONS FOR
SUMMARY JUDGMENT [doc. nos.
145, 146, 147, 151, 152, 153, 184, 185,
197, 201]

M. JAMES LORENZ, District Judge.

Currently pending are the individual de-
fendants’ motions for summary judgment.

The motions are fully briefed and are con-
sidered without oral argument.

I. Background

On March 23, 2012, Plaintiffs, the Estate
of Anastacio Hernandez–Roja, which is for
the benefit of the children of decedent
(‘‘Anastacio’’), filed the operative third
amended complaint (‘‘TAC’’).  [ELEC-
TRONIC CASE FILING ADMINISTRA-
TIVE POLICIES AND PROCEDURES
M # 53.]  Plaintiffs assert fourteen causes
of action:  five of the causes of action are
alleged constitutional violations under Bi-
vens v. Six Unknown Named Agents, 403
U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619
(1971), and the remaining nine are brought
under the Federal Tort Claims Act and the
Alien Tort Claims Act. Plaintiffs seek gen-
eral and special damages, punitive dam-
ages, and injunctive or declaratory relief.

The initial complaint and the first
amended complaint were brought against
the United States of America and Does 1–
50.  The second amended complaint [doc.
# 16] named individual defendants with a
numbering system.  In their joint motion
for protective order, [doc. # 41], the par-
ties agreed to use a ‘‘star numbering sys-
tem for each of the individually named
defendants at least through the discovery
phase of litigation.’’  Id. at 2. The TAC
continued the use of the numbering sys-
tem.  After a telephonic status conference
with the magistrate judge, the require-
ment that the parties use a star numbering
system for each individually named defen-
dant was lifted, except as to defendant
Gabriel Ducoing.  (Order filed July 29,
2013. [doc. # 242] ) The magistrate judge
ordered supplemental briefing with respect
to the continued application of the star
numbering system to defendant Ducoing.
After full review of the matters presented,
the magistrate judge found that the num-
bering system would no longer apply to
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Ducoing.  In an effort to clarify the identi-
ties of the individual defendants, the Court
will use the individual defendants’ names
rather than the star numbering system.1

Plaintiffs allege that their father, Anas-
tacio, a 42–year old Mexican national, died
as a result of physical abuse by Defen-
dants.  (TAC ¶ 28.) 2  On May 28, 2010,
United States Border Patrol agents arrest-
ed Anastacio and his brother on United
States land near the Mexican border.  (Id.
¶¶ 43–44, 46.)  Those agents then trans-
ported the men to the Border Patrol De-
tention Facility and turned them over to
two of the defendants, Border Patrol
Agent Philip Krasielwicz (‘‘Krasielwicz’’)
and Border Patrol Agent Gabriel Ducoing
(‘‘Ducoing’’).  (Id. ¶¶ 57, 59.)

After Ducoing ordered Anastacio to
empty his water jug, the agent allegedly
slapped the jug from Anastacio’s hand.
(TAC ¶¶ 62, 64.) Following Anastacio’s
complaint to the agent about the slap,
Ducoing allegedly grabbed Anastacio,
pushed him against a wall, and ‘‘repeatedly
kicked the inside of Anastacio’s ankles.’’
(Id. ¶¶ 65–67.)  Anastacio requested medi-
cal treatment and an opportunity to ap-
pear before an Immigration judge.  (Id.
¶¶ 72–73.)  Ducoing did not comply with
Anastacio’s requests.  (Id. ¶ 74.)

After being taken to the processing
area, Anastacio complained to two Border
Patrol agents about Ducoing’s treatment
and requested medical attention and the
opportunity to appear before an Immigra-
tion Judge.  (TAC ¶¶ 75–76.)  Anastacio
then reiterated his complaints and re-
quests to Border Patrol Supervisor Ishma-
el Finn (‘‘Finn’’).  (Id. ¶ 78.)  In response,
Finn ordered Krasielwicz and Ducoing to
immediately remove Anastacio from the
United States.  (Id. ¶ 82.)  The agents
drove Anastacio to a border area known as
‘‘Whiskey 2,’’ took him out of the car, and
allegedly pushed him against the car and
‘‘tried to throw him to the ground.’’  (Id.
¶¶ 86, 88.)  Immigration Enforcement
Agent Harinzo Naraisnesingh (‘‘Naraine-
singh’’) and Immigration Enforcement
Agent Piligrino (‘‘Piligrino’’) arrived and
struck Anastacio ‘‘repeatedly’’ with batons.
(Id. ¶ 89.)  Border Patrol Agent Derrick
Llewellyn (‘‘Llewellyn’’) arrived and alleg-
edly punched Anastacio ‘‘repeatedly.’’  (Id.
¶ 90.)  The five agents threw Anastacio to
the ground and handcuffed him.  (Id.
¶ 91.)  While Anastacio was lying on his
stomach and in handcuffs, the agents alleg-
edly ‘‘punched, kicked and stepped on
Anastacio’s head and body.’’  (Id. ¶ 92.)

1. The following table identifies the individual defendants by title and star number, name, and
motion for summary judgment docket number:

Customs and Border Protection Agent 7663 Jerry Vales # 201
Border Patrol Agent V325 Gabriel Ducoing # 146
Border Patrol Agent V315 Philip Krasielwicz # 145
Immigration Enforcement Agent Piligrino Andre Piligrino # 185
Immigration Enforcement Agent 7G2186 Harinzo Narainesingh # 184
Border Patrol Agent L Derrick Llewellyn # 152
Customs and Border Protection Agent B Alan Boutwell # 151
Customs and Border Protection Officer S Kurt Sauer # 153
Border Patrol Supervisor Finn Ishmael Finn # 147
Border Patrol Supervisor 1199 Guillermo E. Avila # 197
Border Patrol Supervisor 168 Edward C. Caliri # 197
Custom & Border Protection Supervisor CAQ03175 Ramon DeJesus # 197

2. The Court provides the factual background
from allegations in the TAC because many of
the facts as presented by the various defen-
dants are significantly at odds with plaintiffs’

version of events as well as co-defendants’
accounts.
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While this was taking place, a group of
civilians formed.  (TAC ¶ 93.)  The civil-
ians took photographs and videos of the
events and screamed for the agents to
stop.  (Id. ¶¶ 94–95.)  Anastacio cried out
for help and begged for the agents to stop.
(Id. ¶ 98.)  Plaintiffs allege that U.S. Cus-
toms and Border Protection Supervisor
Ramon DeJesus (‘‘DeJesus’’) confiscated
bystanders’ phones and erased the photo-
graphs and videos.  (Id. ¶ 96.)

Agents Alan Boutwell (‘‘Boutwell’’) and
Kurt Sauer (‘‘Sauer’’), along with the five
original agents on the scene, allegedly
struck a Anastacio.  (TAC ¶ 102.)  After
Border Patrol Supervisors Guillermo E.
Avila (‘‘Avila’’) and Edward C. Caliri (‘‘Ca-
liri’’) arrived, they allegedly ‘‘permitted
and encouraged the agents to continue
abusing Anastacio.’’  (Id. ¶¶ 103–105.)
Customs and Border Patrol Officer Jerry
Vales (‘‘Vales’’) shot Anastacio with his
Taser gun four or five times.  (Id. ¶ 107,
114.)  Llewellyn, Boutwell, and Sauer then
allegedly beat Anastacio and ‘‘ziptied his
legs to his already handcuffed hands, put-
ting him in a ‘hog tied’ position on his
stomach.’’  (Id. ¶ 115.)

Plaintiffs allege that as a result of these
events, Anastacio suffered a heart attack
and ultimately died.  (TAC ¶¶ 116, 118.)
Dr. Glenn Wagner, San Diego County
Chief Medical Examiner, performed an au-
topsy and ruled that the death was a homi-
cide.  (Plfs’ Exh. 43.)  Dr. Marvin Pie-
truszka performed another autopsy and
found several injuries to Anastacio’s body,
including broken ribs and large hemato-
mas.  (Plfs’ Exh. 44.)  Dr. Pietruszka also
ruled the death a homicide and found ‘‘the
cause of death to be lack of oxygen to the
brain brought on by a heart attack.’’  (Id.
¶ 119.)

II. Summary Judgment Standard

Summary judgment is appropriate un-
der Rule 56(c) where the moving party

demonstrates the absence of a genuine
issue of material fact and entitlement to
judgment as a matter of law.  See FED. R.
CIV. P. 56(C);  Celotex Corp. v. Catrett, 477
U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d
265 (1986).  A fact is material when, under
the governing substantive law, it could af-
fect the outcome of the case.  Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986);  Free-
man v. Arpaio, 125 F.3d 732, 735 (9th
Cir.1997).  A dispute about a material fact
is genuine if ‘‘the evidence is such that a
reasonable jury could return a verdict for
the nonmoving party.’’  Anderson, 477
U.S. at 248, 106 S.Ct. 2505.

A party seeking summary judgment al-
ways bears the initial burden of establish-
ing the absence of a genuine issue of mate-
rial fact.  Celotex, 477 U.S. at 323, 106
S.Ct. 2548.  The moving party can satisfy
this burden in two ways:  (1) by presenting
evidence that negates an essential element
of the nonmoving party’s case;  or (2) by
demonstrating that the nonmoving party
failed to make a showing sufficient to es-
tablish an element essential to that party’s
case on which that party will bear the
burden of proof at trial.  Id. at 322–23, 106
S.Ct. 2548.  ‘‘Disputes over irrelevant or
unnecessary facts will not preclude a grant
of summary judgment.’’  T.W. Elec. Serv.,
Inc. v. Pac. Elec. Contractors Ass’n, 809
F.2d 626, 630 (9th Cir.1987).

‘‘The district court may limit its review
to the documents submitted for the pur-
pose of summary judgment and those
parts of the record specifically referenced
therein.’’  Carmen v. San Francisco Uni-
fied Sch. Dist., 237 F.3d 1026, 1030 (9th
Cir.2001).  Therefore, the court is not obli-
gated ‘‘to scour the record in search of a
genuine issue of triable fact.’’  Keenan v.
Allan, 91 F.3d 1275, 1279 (9th Cir.1996)
(citing Richards v. Combined Ins. Co. of
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Am., 55 F.3d 247, 251 (7th Cir.1995)).  If
the moving party fails to discharge this
initial burden, summary judgment must be
denied and the court need not consider the
nonmoving party’s evidence.  Adickes v.
S.H. Kress & Co., 398 U.S. 144, 159–60, 90
S.Ct. 1598, 26 L.Ed.2d 142 (1970).

If the moving party meets this initial
burden, the nonmoving party cannot de-
feat summary judgment merely by demon-
strating ‘‘that there is some metaphysical
doubt as to the material facts.’’  Matsushi-
ta Electric Indus. Co., Ltd. v. Zenith Ra-
dio Corp., 475 U.S. 574, 586, 106 S.Ct.
1348, 89 L.Ed.2d 538 (1986);  Triton Ener-
gy Corp. v. Square D Co., 68 F.3d 1216,
1221 (9th Cir.1995) (‘‘The mere existence
of a scintilla of evidence in support of the
nonmoving party’s position is not suffi-
cient.’’) (citing Anderson, 477 U.S. at 242,
252, 106 S.Ct. 2505).  Rather, the nonmov-
ing party must ‘‘go beyond the pleadings’’
and by ‘‘the depositions, answers to inter-
rogatories, and admissions on file,’’ desig-
nate ‘‘specific facts showing that there is a
genuine issue for trial.’ ’’  Celotex, 477 U.S.
at 324, 106 S.Ct. 2548 (quoting Fed.
R.Civ.P. 56(e)).

When making this determination, the
court must view all inferences drawn from
the underlying facts in the light most fa-
vorable to the nonmoving party.  See Mat-
sushita, 475 U.S. at 587, 106 S.Ct. 1348.
‘‘Credibility determinations, the weighing
of evidence, and the drawing of legitimate
inferences from the facts are jury func-
tions, not those of a judge, [when] he [or
she] is ruling on a motion for summary
judgment.’’  Anderson, 477 U.S. at 255,
106 S.Ct. 2505.

III. Evidentiary Objections

Before turning to the merits of defen-
dants’ motions, the Court notes that both
parties have submitted objections to vari-
ous evidentiary materials.

A. Defendants’ Joint Objections to
Plaintiffs’ Exhibits

Defendants’ joint objections characterize
plaintiffs’ evidence as being unsupported
assertions, misstatements of testimony,
speculative, argumentative, not authenti-
cated, or misleading.  (See Objections filed
October 1, 2013.)

‘‘At summary judgment, a party does
not necessarily have to produce evidence
in a form that would be admissible at
trial.’’  Nevada Dep’t of Corr. v. Greene,
648 F.3d 1014, 1019 (9th Cir.2011) (citing
Block v. City of Los Angeles, 253 F.3d 410,
418–19 (9th Cir.2001)) (internal quotations
omitted).  The focus is on the admissibility
of the evidence’s contents, not its form.
Fonseca v. Sysco Food Servs.of Arizona,
Inc., 374 F.3d 840, 846 (9th Cir.2004);
Fraser v. Goodale, 342 F.3d 1032, 1036
(9th Cir.2003).

Unauthenticated documents cannot be
considered in a motion for summary judg-
ment, Las Vegas Sands, LLC v. Nehme,
632 F.3d 526, 533 (9th Cir.2011) (citing Orr
v. Bank of America, NT & SA, 285 F.3d
764, 773 (9th Cir.2002)) (quotation marks
omitted), and therefore, lack of proper au-
thentication can be an appropriate objec-
tion where the document’s authenticity is
genuinely in dispute.  But an inquiry into
authenticity concerns the genuineness of
an item of evidence, not its admissibility,
Orr, 285 F.3d at 776, and documents may
be authenticated by review of their con-
tents if they appear to be sufficiently genu-
ine.  Las Vegas Sands, LLC, 632 F.3d at
533 (citing Orr, 285 F.3d at 778 n. 24)
(quotation marks omitted).

‘‘Objections to evidence on the ground
that it is irrelevant, speculative, and/or
argumentative, or that it constitutes an
improper legal conclusion are all duplica-
tive of the summary judgment standard
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itself’’ and are thus ‘‘redundant’’ and un-
necessary to consider here.  Burch v. Re-
gents of Univ. of California, 433 F.Supp.2d
1110, 1119 (E.D.Cal.2006);  see Anderson,
477 U.S. at 248, 106 S.Ct. 2505 (‘‘Factual
disputes that are irrelevant or unnecessary
will not be counted.’’).

In ruling on summary judgment, the
Court considers the evidence submitted in
support of and opposition to the motion, it
does not rely on the parties’ characteriza-
tion of the evidence.  See Dalton v. Strau-
mann Co. USA Inc., 2001 WL 590038, at
*4 (N.D.Cal. May 18, 2001) (‘‘Statements of
undisputed facts, as in this case, are gener-
ally unhelpful.  It is on the underlying
declarations, depositions and exhibits that
the court will rely.’’).

As the case law noted above makes
clear, defendants’ objections concerning
unsupported assertions or misstatements
of testimony, or evidence being speculative
or argumentative, or not properly authen-
ticated, or statements that appear to be
misleading are without merit at the sum-
mary judgment stage.  In reviewing the
present motions for summary judgment
and plaintiffs’ response, the Court has giv-
en attention to the evidence presented and
the applicable Rules of Evidence.  Having
therefore considered the objections and
case law, the Court overrules defendants’
joint objections.

B. Plaintiffs’ Motion to Strike Ex-
pert Opinions

Within their consolidated opposition to
the motions, plaintiffs move to strike the
expert reports of Urey Patrick and Gary
Vilke, and a declaration by defense expert
Mark Kroll.  (Opp. at 104.)  This is proce-
durally improper under the Civil Local
Rules.  Because a ‘‘motion to strike’’ bur-
ied within an opposition is not a properly
filed motion, which requires an indepen-
dent briefing schedule, defendants are not

given an adequate opportunity to respond
to the motion and the Court is deprived a
full briefing on the matter.  Accordingly,
the Court will not consider plaintiffs’ re-
quest to strike the expert reports and
expert declaration.

IV. Qualified Immunity

The doctrine of qualified immunity
shields government officials from civil lia-
bility so long as their conduct does not
violate clearly established constitutional
rights of which a reasonable person would
have been aware under the circumstances.
See Pearson v. Callahan, 555 U.S. 223,
231, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009).
Qualified immunity balances the need to
hold public officials accountable for irre-
sponsible exercises of power and the need
to shield officials from harassment, distrac-
tion, and liability for reasonable perform-
ance of their duties.  See id.  Qualified
immunity analysis is a two-step process:
courts must determine whether a plaintiff
alleges a constitutional violation, and
whether the right at issue was clearly es-
tablished at the time of the alleged viola-
tion.  Saucier v. Katz, 533 U.S. 194, 201,
121 S.Ct. 2151, 150 L.Ed.2d 272 (2001).
Which of the two steps should be ad-
dressed first rests in the sound discretion
of the court.  Pearson, 555 U.S. at 236, 129
S.Ct. 808.

A. First Amendment Retaliation
Claim

[1] Defendants argue that plaintiffs’
first amendment retaliation claim should
be dismissed because any use of force
claims must be analyzed under the Fourth
Amendment objective reasonableness stan-
dard.  In so contending, defendants rely
on Graham v. Connor, 490 U.S. 386, 109
S.Ct. 1865, 104 L.Ed.2d 443 (1989).  Gra-
ham provided that ‘‘[A]ll claims that law
enforcement officers have used excessive
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force—deadly or not—in the course of an
arrest, investigatory stop, or other ‘sei-
zure’ of a free citizen should be analyzed
under the Fourth AmendmentTTTT’’ Id. at
395, 109 S.Ct. 1865.  In other words, the
Fourth Amendment, not the First Amend-
ment, is the only proper basis for an exces-
sive force or false arrest claim.  Although
correct, plaintiffs’ retaliation claim alleges
a First Amendment violation and does not
assert a retaliation claim based on the
Fourth Amendment.  Therefore, defen-
dants’ motion seeking dismissal of the re-
taliation claim under the First Amendment
is denied.

1. Constitutional Violation

The First Amendment forbids govern-
ment officials from retaliating against indi-
viduals for speaking out.  Blair v. Bethel
Sch. Dist., 608 F.3d 540, 543 (9th Cir.2010)
(citing Hartman v. Moore, 547 U.S. 250,
256, 126 S.Ct. 1695, 164 L.Ed.2d 441
(2006));  see also, U.S. v. Poocha, 259 F.3d
1077 (9th Cir.2001) (The First Amendment
protects verbal criticism, challenges, and
profanity directed at police officers.).

To recover under a Bivens action for
such retaliation, a plaintiff must prove:  (1)
he engaged in constitutionally protected
activity;  (2) as a result, he was subjected
to adverse action by the defendant that
would chill a person of ordinary firmness
from continuing to engage in the protected
activity, and (3) there was a substantial
causal relationship between the constitu-
tionally protected activity and the adverse
action.  Id.;  see also Skoog v. County of
Clackamas, 469 F.3d 1221, 1232 (9th Cir.
2006) (To prevail on a First Amendment
retaliation claim, a plaintiff must show that
1) the defendant’s action ‘‘would chill or
silence a person of ordinary firmness from
future First Amendment activities’’ and 2)
the defendant’s ‘‘desire to cause the chill-
ing effect was a but for cause of the defen-

dant’s action.’’);  see also Ford v. City of
Yakima, 706 F.3d 1188, 1193 (9th Cir.
2013).  The Ninth Circuit has held that
‘‘retaliatory police action such as an arrest
or search and seizure would chill a person
of ordinary firmness from engaging in fu-
ture First Amendment activity.’’  Ford,
706 F.3d at 1193.

a. Chilled Speech

[2] In the present case, plaintiffs allege
that while at the Processing Center, Anas-
tacio requested medical care and com-
plained about physical mistreatment by
agents.  Anastacio asked Ducoing why he
had kicked him.  (Ducoing Decl., Exh. D.)
Krasielwicz overheard the conversation
that occurred between Anastacio and Du-
coing.  (Krasielwicz Depo., Exh. C.) Jose
Galvan, a non-party, was fingerprinting
Anastacio when Anastacio complained
about his ankle, saying he had pins in his
ankle.  (Galvan Decl., Exh. F) Krasielwicz
called Supervisor Finn. When Anastacio
told Finn that one of his agents had kicked
his ankle and complained of his mistreat-
ment and requested medical care, Finn
told Anastacio he would be returned to
Mexico immediately, bypassing standard
procedures.  This statement is supported
by both Ducoing and Krasielwicz (Id.;
Krasielwicz Decl.) In his deposition, Finn
states that a supervisor, such as himself, is
obligated to report any complaints to the
Office of the Inspector General;  however,
Finn also declares that he had never re-
ceived a complaint during his tenure that
began in 2009.  Finn noted that it’s a
common practice if a prisoner is making
complaint against an agent, then obviously,
that agent is not going to have any more
contact with that prisoner.  (Plft’s Exh. 7.)
Finn ordered both Ducoing and Krasiel-
wicz to escort Anastacio to Whiskey 2.

In his deposition, Finn also stated that
when a prisoner asks for medical care—
the right to see a doctor or medical techni-
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cian—it is the discretion of the agent or
supervisor to determine whether medical
care is offered.  Further, Finn acknowl-
edged that he did not allow Anastacio to
have any medical treatment although he
remembered ‘‘first hearing of the leg inju-
ry from Anastacio himself.’’  (Id.) But
Finn denied that Anastacio told him that
his ankle had been kicked by one of the
agents that day.  The declaration of Rob-
inson Ramirez, however, states that he
heard Anastacio tell Finn that one of the
agents had hurt his ankle.  (Finn, Exh. 5.)
Galvan also told Finn that Anastacio was
kicked by Ducoing or Krasielwicz.  Finn
acknowledges that Anastacio was not com-
bative but he ‘‘was being argumentative.’’
He additionally denies Anastacio ever
asked to use the phone.  It is therefore
undisputed that Anastacio did not receive
medical care;  nor did Finn process, inves-
tigate, or report Anastacio’s claim of mis-
treatment.  Anastacio also asked repeated-
ly to use a phone but that too was denied.
Agent Cardenas noted that Krasielwicz re-
peatedly told Anastacio to be quiet and
stop talking.  (Cardenas Decl.)

Ultimately, once they arrived at the bor-
der crossing—‘‘Whiskey 2’’—Ducoing and
Krasielwicz contend in their declarations
or depositions that Anastacio’s behavior
changed as the handcuffs were removed,
e.g., he was not throwing punches but was
pushing the agents and would not go down.
(Ducoing & Krasielwicz Decls.)  It is un-
clear whether Anastacio was protesting his
mistreatment and crying out in pain when
he was next subjected to baton strikes by
Piligrino and Narainesingh, who along
with Ducoing and Krasielwicz, also grap-
pled with Anastacio to take him to the
ground.  According to Krasielwicz, Piligri-
no and Narainesingh, they all fell to the
ground, with Anastacio falling on Krasiel-
wicz’s legs.  (Krasielwicz Decl.) Krasiel-
wicz states that only one of the ICE
agents was hitting Anastacio with a baton.

Anastacio was screaming ‘‘ayuda me’’
which means ‘‘help me’’ in English.  (Kra-
sielwicz Decl., Narainesingh Depo.) Krasi-
elwicz and Ducoing both requested that
the baton strikes cease.  (Ducoing & Kra-
sielwicz Decls.)

Another Border Patrol Agent, Llewel-
lyn, arrived and the five agents took Anas-
tacio to the ground on his stomach and
succeeded in getting Anastacio in hand-
cuffs behind his back.  (Id.) During this
time Anastacio ‘‘continued to scream for
help in Spanish.’’  (Ducoing & Krasielwicz
Decls.)  Ducoing then states that he called
Finn to tell him what had transpired and
was told to bring Anastacio back so
charges could be pressed and a caged unit
would be sent.  (Id.) When Ducoing re-
turned to Anastacio, who remained face
down and handcuffed behind the back, the
agents still were physically holding him
down.  (Ducoing Decl.)

The caged unit arrived and according to
Ducoing, ‘‘we picked’’ up Anastacio who
‘‘started kicking and fighting us again.’’
(Id.) Ducoing states that Anastacio arched
his back and hit his head against the win-
dow when they attempted to get him in the
caged unit.  At that point, Ducoing stated
‘‘we’’ knew we could not put him in the
vehicle so they laid Anastacio on the
ground, on his stomach, while still hand-
cuffed.  Ducoing and Krasielwicz assert
that they stepped away from Anastacio at
that point while the other officers contin-
ued to hold Anastacio face down on the
ground.  (Krasielwicz & Ducoing Decl.)

In deposition testimony, Sergio Gonza-
lez–Gomez, who was on the bridge watch-
ing the incident, stated he told his friend
Humberto Navarrete, ‘‘You know what?
We’ve got to help out here.  They’re ask-
ing for help.’’  ‘‘Q Who was asking for
help?  A Well, the decedent.’’  (Gonzalez–
Gomez Depo. at 66.)  Osvaldo Chavez also
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testified that Anastacio was screaming for
help, ‘‘ayuda’’ in Spanish.  All of the civil-
ian witnesses to the events testify similar-
ly.  Avila noted that Anastacio was yelling
‘‘you are hurting me’’ and ‘‘you are killing
me.’’  (Avila Decl.) But only Avila states
that Anastacio was using foul language.
(Id.)

Vales arrived with his Taser and told
everyone to stay away from Anastacio.
(Id.) Only Narainesingh heard Vales give
Anastacio a warning that he was going to
be tasered.  Krasielwicz states that Vales
told Anastacio to ‘‘stop resisting.’’  (Id.)
Ducoing and Krasielwicz both acknowledge
they could no longer could see Anastacio
on the ground when Vales first deployed
the Taser but according to Ducoing, after
the first Taser shot, Anastacio stood up
and started yelling again.  (Id.) What
Anastacio was screaming was left unsaid
by Ducoing and Krasielwicz.  The audio of
Allison Young videotape provides evidence
that Anastacio continued to do no more
than ask for help.  At that point, Vales
tasered Anastacio again and Anastacio
went down to the ground, rolling 20–25
feet breaking the taser wires.  (Id.).  Ac-
cording to Ducoing, Anastacio was continu-
ing to scream but was on his back and
because Anastacio was not ‘‘complying
with orders,’’ Vales attempted to drive
stun 3 Tasers can be deployed in either
dart mode or drive-stun mode Anastacio.
(Id.) Ducoing stated that Anastacio was
rolled over again.  Ducoing does not men-
tion when Anastacio’s legs were ziptied by
Boutwell and Sauer, but states Anastacio
lost consciousness.

Supervisor DeJesus arrived during the
use of the Taser.  He noted that multiple
agents were holding Anastacio down even
though he was face down and handcuffed.
(DeJesus Depo. at I–003.) Additionally,

DeJesus agreed with the question:  ‘‘[u]p
until the time when that drive stun was
either applied or attempted to be applied,
your testimony, as I understand it, is
Anastacio was constantly resisting.’’ (Id.)
It is undisputed the Supervisor defen-
dants, Avila, Caliri and DeJesus, did not
act to intervene in the situation, and it is
further uncontested that they heard Anas-
tacio’s cries for help, as did Boutwell and
Sauer and the other defendants.

Anastacio’s questioning of the various
agents for what he perceived to be physi-
cal mistreatment and an unlawful attack
and crying out for help falls ‘‘squarely
within the protective umbrella of the First
Amendment and any action to punish or
deter such speech TTT is categorically pro-
hibited by the Constitution.’’  Duran v.
City of Douglas, 904 F.2d 1372, 1378 (9th
Cir.1990).  Taking plaintiffs’ allegations as
true, along with the deposition and decla-
ration testimony, and the videotape re-
corded by Allison Young, Anastacio was
repeatedly calling out ‘‘help me’’ rather
than offering resistance and because of his
continued pleas for assistance, defendants
physically abused Anastacio.  Thus, a rea-
sonable jury could conclude that all the
officers’ acts ‘‘would chill or silence a per-
son of ordinary firmness from future First
Amendment activities.’’  A rational jury
could find that defendants chilled the fu-
ture exercise of First Amendment rights
when Anastacio was seized and repeatedly
injured.

b. Causation

In order to show a constitutional viola-
tion under the First Amendment, there
must be a substantial causal relationship
between the constitutionally protected ac-
tivity and the adverse action.  Plaintiffs
correctly point out that the issue of causa-

3. Tasers can be deployed in either dart or
probe mode, or in drive stun mode.  Drive

stun mode is deployed with the Taser directly
against the target’s body.
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tion is generally for the trier of fact but
they further contend that they have pro-
vided sufficient evidence for the jury to
infer that the defendants’ retaliatory mo-
tive was the cause of their actions.

The causation element of a First
Amendment retaliation claim requires
plaintiffs to show that protected conduct
was the substantial or motivating factor
underlying the defendant’s adverse action.
Brodheim v. Cry, 584 F.3d 1262, 1271 (9th
Cir.2009) ‘‘To show the presence of this
element on a motion for summary judg-
ment, [plaintiff] need only ‘put forth evi-
dence of retaliatory motive, that, taken in
the light most favorable to him, presents a
genuine issue of material fact as to [defen-
dants’] intentTTTT Id. (quoting Bruce v.
Ylst, 351 F.3d 1283, 1289 (9th Cir.2003)).’
Recognizing that the ultimate fact of retal-
iation for the exercise of a constitutionally
protected right rarely can be supported
with direct evidence of intent, TTT courts
have found sufficient complaints that al-
lege a chronology of events from which
retaliation may be inferred.’’  Murphy v.
Lane, 833 F.2d 106, 108 (7th Cir.1987)
(quoting Benson v. Cady, 761 F.2d 335, 342
(7th Cir.1985)).  ‘‘[T]iming can properly be
considered as circumstantial evidence of
retaliatory intent.’’  Pratt v. Rowland, 65
F.3d 802, 808 (9th Cir.1995).

[3] Here, plaintiffs have presented suf-
ficient evidence that raises and supports a
First Amendment retaliation claim.  The
various video and deposition evidence dem-
onstrates that Anastacio repeatedly, in-
deed almost constantly, asked for help and
cried out in pain while unable to move or
act aggressively.  The retaliation for his
utterances and cries is demonstrated be-
ginning with Anastacio’s initial complaints
about Ducoing hurting his ankle, the denial
of medical care, to Finn’s decision to im-
mediately deport Anastacio after being
told of his injury in contravention of policy,

the continuing use of physical force, being
tasered multiple times while face down on
the ground, handcuffed, surrounded by
multiple officers. This provides a reason-
able inference that plaintiffs’ protected act
was a substantial factor underlying defen-
dants’ adverse acts and a jury could so
find.  Plaintiffs have provided facts that
‘‘would chill or silence a person of ordinary
firmness from future First Amendment ac-
tivities’’ and defendants’ desire to cause
the chilling effect was a substantial cause
of the defendant’s action.

2. Clearly Established Right

As the Court has determined, plaintiffs
have alleged a constitutional violation—
retaliation in violation of the First Amend-
ment—against all the defendants;  there-
fore, the next question is whether the right
at issue was clearly established at the time
of the alleged violation.  Saucier v. Katz,
533 U.S. 194, 201, 121 S.Ct. 2151, 150
L.Ed.2d 272 (2001).

[4] It is clearly established that police
officers may not use their authority to
retaliate against protected speech, even if
probable cause to arrest exists.  Ford at
1195–96.  In Duran v. City of Douglas,
Ariz., 904 F.2d 1372, 1378 (9th Cir.1990),
the Court held that it was clearly estab-
lished that police officers may not use their
authority to punish an individual for exer-
cising his First Amendment rights.  And
Skoog v. Cnty. of Clackamas, 469 F.3d
1221, 1235 (9th Cir.2006) ‘‘clearly estab-
lished that a police action motivated by
retaliatory animus was unlawful, even if
probable cause existed for that action.’’
Thus, Ninth Circuit precedent has long
provided notice to law enforcement officers
that it is unlawful to use their authority to
retaliate against individuals for their pro-
tected speech.
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3. Conclusion

Taking as true plaintiffs’ allegations
along with plaintiffs’ and defendants’ evi-
dence, plaintiffs have alleged a violation of
Anastacio’s clearly established First
Amendment right ‘‘to be free from police
action motivated by retaliatory animus.’’
Ford, 706 F.3d at 1196.  Further, that
right was clearly established at the time of
the incident.  Accordingly, none of the de-
fendants are entitled to summary judg-
ment on qualified immunity.

B. Excessive Force and Wrongful
Death

Plaintiffs bring their excessive force
cause of action under the Fourth Amend-
ment against defendants Krasielwicz, Du-
coing, Piligrino, Narainesingh, Llewellyn,
Sauer, and Boutwell.  (TAC at 18.)

1. Constitutional Violation

All claims that law enforcement officers
used excessive force, either deadly or non-
deadly, in the course of an arrest, investi-
gatory stop, or other seizure of a citizen
are to be analyzed under the Fourth
Amendment and its standard of objective
reasonableness.  See Blanford v. Sacra-
mento County, 406 F.3d 1110, 1115 (9th
Cir.2005);  Quintanilla v. City of Downey,
84 F.3d 353 (9th Cir.1996);  see also Drum-
mond v. City of Anaheim, 343 F.3d 1052,
1056 (9th Cir.2003);  Robinson v. Solano
County, 278 F.3d 1007, 1009 (9th Cir.2002)
(en banc).  ‘‘An objectively unreasonable
use of force is constitutionally excessive
and violates the Fourth Amendment’s pro-
hibition against unreasonable seizures.’’
Torres v. City of Madera, 648 F.3d 1119,
1124 (9th Cir.2011) (citing Graham v. Con-
nor, 490 U.S. 386, 394–96, 109 S.Ct. 1865,
104 L.Ed.2d 443 (1989));  see also Arpin v.
Santa Clara Valley Transp. Agency, 261
F.3d 912, 921 (9th Cir.2001) (‘‘The Fourth
Amendment provides an objective reason-

ableness standard in the excessive force
context.’’)

Determining the reasonableness of an
officer’s actions is a highly fact-intensive
task for which there are no per se rules.
Scott v. Harris, 550 U.S. 372, 383, 127
S.Ct. 1769, 167 L.Ed.2d 686 (2007) As the
Supreme Court noted in Graham, ‘‘police
officers are often forced to make split-
second judgments—in circumstances that
are tense, uncertain, and rapidly evolv-
ing—about the amount of force that is
necessary in a particular situation,’’ Gra-
ham, 490 U.S. at 397, 109 S.Ct. 1865, and
‘‘these judgments are sometimes informed
by errors in perception of the actual sur-
rounding facts.’’  Torres, 648 F.3d at 1124.
Thus, the Graham Court adopted ‘‘the
perspective of a reasonable officer on the
scene TTT in light of the facts and circum-
stances confronting him.’’  Graham, 490
U.S. at 396, 109 S.Ct. 1865.  Standing in
the shoes of the ‘reasonable officer,’ [the
court asks] whether the severity of force
applied was balanced by the need for such
force considering the totality of the cir-
cumstances, including (1) the severity of
the crime at issue, (2) whether the suspect
posed an immediate threat to the safety of
the officers or others, and (3) whether the
suspect was actively resisting arrest or
attempting to evade arrest by flight.  Tor-
res, 648 F.3d at 1124 (citing Graham, 490
U.S. at 396, 109 S.Ct. 1865.)  The most
important of these factors is whether the
suspect poses an immediate threat to the
safety of the officers or others.  Chew v.
Gates, 27 F.3d 1432, 1441 (9th Cir.1994).
‘‘[Courts] balance the nature and quality of
the intrusion on the individual’s Fourth
Amendment interests against the counter-
vailing governmental interests at stake.’’
Graham, 490 U.S. at 396, 109 S.Ct. 1865.
Thus, the Fourth Amendment reasonable-
ness standard requires a court to balance
the amount of force applied against the
need for the use of that force.  Billington
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v. Smith, 292 F.3d 1177, 1185 (9th Cir.
2002).

‘‘In circumstances where the individual
against whom the alleged excessive force
was used is unable to testify because he
has died, it is well-established that the
court may not simply accept what may be
a self-serving account by the police offi-
cer.’’  Scott v. Henrich, 39 F.3d 912, 915
(9th Cir.1994).  Rather, ‘‘[i]t must also look
at the circumstantial evidence that, if be-
lieved, would tend to discredit the police
officer’s story, and consider whether this
evidence could convince a rational factfin-
der that the officer acted unreasonably.’’
Id. Thus, ‘‘[t]he judge must carefully ex-
amine all the evidence in the record, such
as medical reports, contemporaneous
statements by the officer and the available
physical evidence, as well as any expert
testimony proffered by the plaintiffs, to
determine whether the officers’ stories is
internally consistent and consistent with
other known facts.’’  Smith v. City of
Hemet, 394 F.3d 689, 701 (9th Cir.2005)

As the Torres Court noted, [t]he stan-
dard on summary judgment review re-
quires that we ‘‘draw all reasonable in-
ferences in favor of TTT the nonmoving
party,’’ and prohibits us from ‘‘substi-
tut[ing] [our] judgment concerning the
weight of the evidence for the jury.’’
Torres, 648 F.3d at 1125 (quoting Raad
v. Fairbanks N. Star Borough Sch. Dist.,
323 F.3d 1185, 1194 (9th Cir.2003)) ‘‘Be-
cause the reasonableness standard ‘nearly
always requires a jury to sift through
disputed factual contentions, and to draw
inferences therefrom, [the Ninth Circuit
has] held on many occasions that sum-
mary judgment or judgment as a matter
of law in excessive force cases should be
granted sparingly.’ ’’  Id. (quoting Santos
v. Gates, 287 F.3d 846, 853 (9th Cir.2002)
(citing Liston v. Cnty. of Riverside, 120
F.3d 965, 976 n. 10 (9th Cir.1997))).

a. Nature and Quality of Intrusion

[5] The gravity of a particular intru-
sion on an individual’s Fourth Amendment
rights depends on the type and amount of
force inflicted.  Chew v. Gates, 27 F.3d
1432, 1440 (9th Cir.1994).  Here, it is un-
disputed that Anastacio was unarmed, no
contraband was found in his possession,
and he was placed in handcuffs for all of
the encounters with defendants except
during his transport from the Processing
Center to Whiskey 2. Taking as true that
Ducoing kicked Anastacio’s ankles, Anasta-
cio told Finn about his medical needs
which Ducoing and Krasielwicz were
aware of, Ducoing and Krasielwicz permit-
ted the intrusive beating of plaintiff by
Piligrino and Narainesingh with batons
even though moments earlier they indicat-
ed that all was well.  Llewellyn also partic-
ipated with Ducoing, Krasielwicz, Piligrino,
and Narainesingh in beating and kicking
Anastacio, and holding him on the ground
with their body weight pressing on his
back and neck.  Vales then tasered Anas-
tacio even though Anastacio remained
handcuffed, face down, and as the video
and civilian witnesses attest, passive but
for crying out for help.  Sauer and Bauer
acknowledge that they restrained Anasta-
cio’s legs after he was tasered, and they
then ziptied an unresponsive Anastacio’s
legs.  The autopsy report of Dr. Glenn
Wagner noted abrasion/contusions of face,
forehead, abdomen, hands and lower legs,
the paraspinal soft tissue of the neck
showed acute muscular hemorrhage, and
the anterior abdominal wall shows acute
hemorrhage, and the soft tissue adjacent
to the adrenal gland was also hemorrhagic.
and listed manner of death, homicide.  Dr.
Pietruszka’s autopsy report indicates
Anastacio had five broken ribs, extensive
hematomas, contusions and abrasions.

The type and amount of force used was
a grave intrusion on Anastacio’s Fourth
Amendment rights.
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b. Governmental Interests

1. Severity of the Crime

Plaintiffs contend that the crime of ille-
gally crossing the border is a non-severe,
nonviolent crime.  But defendants each ar-
gue that the actual crime to which they
were responding was assault on an officer
or officers, a felony crime.  The officers all
allege that Anastacio was an out-of-control
individual who was, at all times, violent
and unresponsive to their commands.  The
deposition testimony of Ashley Young and
the video recordings she took, along with
the depositions of Sergio Gonzalez–Gomez
and Humberto Navarrete strongly counter
the officers’ testimony during the height of
the altercation.  A reasonable jury could
find that Anastacio did not assault any of
the officers but rather was reacting to the
infliction of unwarranted and severe pain.

2. Immediate Threat to Safety

Although the officers all contend that
Anastacio posed a great threat to the safe-
ty of officers, a reasonable jury could find
that an unarmed, handcuffed man, who
was face down on the ground, was not a
threat to Ducoing, Krasielwicz, Piligrino,
Narainesingh or Llewellyn or when Bout-
well, Sauer or Vales arrived surrounding
Anastacio.  The sheer number of officers
available at the scene demonstrates rather
strongly that there was no objectively rea-
sonable threat to the safety of any one
other than Anastacio.

3. Actively Resisting Arrest
or Attempting to Evade

Arrest by Flight

Defendants contend that Anastacio was
actively resisting arrest throughout his
time at Whiskey 2. However, the video
evidence submitted provides, at a mini-
mum, that Anastacio was not resisting ar-
rest or attempting to evade arrest.

4. Presence of a warning:
Presence of a warning

‘‘[T]he giving of a warning or failure to
do so is a factor to be considered in apply-
ing the Graham balancing test.’’  Deorle v.
Rutherford, 272 F.3d 1272, 1284 (9th Cir.
2001).  ‘‘[W]arnings should be given, when
feasible, if the use of force may result in
serious injury.’’  Id. Vales repeatedly told
Anastacio to stop resisting but such a
statement is not a warning to Anastacio
that he would be tasered.  Defendant Na-
rainesingh alone testified that Vales told
Anastacio to ‘‘Stop resisting, I’m going to
TASER you.’’  (Plfs’ Exh. 8 at 55).  As-
suming that ‘‘stop resisting’’ can function
as a warning or Vales actually said ‘‘I’m
going to TASER you,’’ it was given to a
man who was face down, on the ground,
was passive, was crying out ‘‘help me,’’
with his hands cuffed behind his back.
Taking plaintiffs’ allegations as true, a rea-
sonable jury could find that the ‘‘warning’’
did not appear to be based on seeking
Anastacio’s compliance or stopping an im-
mediate threat to officers, but was instead
used to cover Vales’ intent to use unneces-
sary and excessive intermediate force, the
Taser, on Anastacio.

Balancing the nature and quality of the
intrusion and the governmental interest,
the use of force by each defendant was not
objectively reasonable.

2. Clearly Established

[6] As discussed above, ‘‘[t]he relevant,
dispositive inquiry in determining whether
a right is clearly established is whether it
would be clear to a reasonable officer that
his conduct was unlawful in the situation
he confronted.’’  Brosseau v. Haugen, 543
U.S. 194, 198, 125 S.Ct. 596, 160 L.Ed.2d
583 (2004) (quoting Saucier, 533 U.S. at
201–202, 121 S.Ct. 2151).  ‘‘The contours of
the right must be sufficiently clear that a
reasonable official would understand that
what he is doing violates that right.’’  Id.
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In the case of Drummond ex rel. Drum-
mond v. City of Anaheim, 343 F.3d 1052,
1059 (9th Cir.2003), the Court held that
some force was justified in restraining a
mentally ill individual so he could not in-
jure himself or officers, but once he was
handcuffed and lying on ground without
offering resistance, officers who knelt on
him and pressed their weight against his
torso and neck despite his pleas for air
used excessive force.  As the Drummond
Court further pointed out:  ‘‘The officers—
indeed, any reasonable person—should
have known that squeezing the breath
from a compliant, prone, and handcuffed
individual despite his pleas for air involves
a degree of force that is greater than
reasonable.’’  Id. In the present case, sev-
eral years after Drummond was announce,
the officers here had notice that once
Anastacio was on the ground, prone, hand-
cuffed, and not resisting the officers, they
could not hold Anastacio down by pressing
their weight against him and when they
did not remove the pressure, despite Anas-
tacio’s cries for help, the force used was
unreasonable.  The right to be free from
excessive force under facts similar to the
present case, was clearly established at the
time of the incident.

Defendant Vale also argues, along with
the other defendants, that the use of a
Taser was not clearly established in May
2010.  Plaintiff contends that the control-
ling law at the time of the incident was set
forth in Bryan v. MacPherson, 630 F.3d
805 (9th Cir.2010).  In Bryan, the Court
concluded that the officer used excessive
force when, on July 24, 2005, he deployed
his X26 Taser in dart mode to apprehend
[plaintiff] for a seatbelt infraction, where
Bryan was obviously and noticeably un-
armed, made no threatening statements or
gestures, did not resist arrest or attempt
to flee, but was standing inert twenty to
twenty-five feet away from the officer.
See Bryan v. MacPherson, 608 F.3d 614,

618 (9th Cir.2010).  The Court continued
by noting that the X26 taser and similar
devices, when used in dart mode, consti-
tute an ‘‘intermediate, significant level of
force that must be justified by the govern-
mental interest involved.’’  Id. at 622.
Nevertheless, the Court also concluded
that defendant was entitled to qualified
immunity ‘‘because this principle was not
clearly established in 2005 when defendant
deployed his Taser on plaintiff.’’  See id. at
629.  The Bryan Court also noted that
‘‘use of the X26 taser and similar devices
in dart mode constitutes an intermediate,
significant level of force that must be justi-
fied by the governmental interest in-
volved.’’  Bryan, 608 F.3d at 622.

As plaintiffs correctly note, the original
Bryan decision was withdrawn and super-
seded on denial of reh’g, 630 F.3d 805 (9th
Cir.2010).  In the 2010 decision, which was
issued shortly after the death of Anasta-
cio, the Court re-affirmed that defendant
was entitled to qualified immunity because
the use of a Taser was not clearly estab-
lished in 2005, when the defendant used
the Taser on plaintiff.  As the 2010 Bryan
decision further noted:  although we did
not alter our holding that Officer Mac-
Pherson used excessive force on Bryan,
we concluded that, based on ‘‘recent state-
ments [in other circuit opinions] regarding
the use of tasers, and the dearth of prior
authority,’’ a ‘‘reasonable officer in Officer
MacPherson’s position could have made a
reasonable mistake of law regarding the
constitutionality of the taser use in the cir-
cumstances Officer MacPherson confront-
ed in July 2005.’’  Id. at 629.  Therefore,
the later Bryan decision did not reverse
that the use of the X26 taser and similar
devices in dart mode constitutes an ‘‘inter-
mediate, significant level of force that
must be justified by the governmental in-
terest involved.’’  Bryan, 608 F.3d at 622.
As a result, on May 28, 2010, the use of a
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Taser on a suspect who was neither a
flight risk nor a immediate threat to offi-
cers was clearly established.

Further, the testimony of defendants 4

supports that their training indicated that
the use of a Taser could likely subject a
person to positional restraint asphyxia.
(See e.g., Plaintiffs’ Exh. 52, Sauer Depo.
at 44.)  In Drummond, the Court noted
that ‘‘[a]lthough such training materials
are not dispositive, we may certainly con-
sider a police department’s own guidelines
when evaluating whether a particular use
of force is constitutionally unreasonable.’’
Id. at 1059.

In sum, the record shows that Vales was
on notice that the use of a Taser as a pain
compliance device on an individual who
was already knocked to the ground, was
handcuffed, and compliant had a substan-
tial risk of death or serious bodily injury.
Viewing the evidence in the light most
favorable to Plaintiffs, Vales had ‘‘fair
warning’’ that the force he used, multiple
deployments of the Taser, was constitu-
tionally excessive even absent a Ninth Cir-
cuit case presenting the same set of facts.

3. Conclusion

The Ninth Circuit has repeatedly cau-
tioned lower courts to take care in decid-
ing excessive force cases at the summary
judgment stage. The standard on summary
judgment review requires that the Court
‘‘draw all reasonable inferences in favor of
plaintiffs’, the nonmoving party,’’ and pro-
hibits ‘‘substitut[ing] [our] judgment con-
cerning the weight of the evidence for the
jury’s.’’  Raad v. Fairbanks N. Star Bor-
ough Sch. Dist., 323 F.3d 1185, 1194 (9th

Cir. 2003).  Because an excessive force
claim almost always requires a jury to sift
through disputed factual contentions and
police misconduct cases almost always turn
on the jury’s credibility determinations,
summary judgment in excessive force
cases is granted sparingly.  Given the dis-
puted issues of material fact addressed
above, the Court will deny summary judg-
ment on the ground of qualified immunity.

D. Right of Association Claim

Plaintiffs’ fifth cause of action for famil-
ial association is asserted against all defen-
dants except the United States.

1. Violation of a Constitutional Right

Plaintiffs allege that defendants’ exces-
sive use of force and deadly force deprived
them of the familial association with their
father.  The potential constitutional viola-
tion involves Anastacio’s children’s Four-
teenth Amendment due process right to
associate with their father.  See Curnow v.
Ridgecrest Police, 952 F.2d 321, 325 (9th
Cir.1991) (‘‘The Ninth Circuit recognizes
that a parent has a constitutionally pro-
tected liberty interest under the Four-
teenth Amendment in the companionship
and society of his or her childTTTT’’);  see
also Moreland v. Las Vegas Metro. Police
Dep’t, 159 F.3d 365, 371 (9th Cir.1998).

[7] In order to address whether defen-
dants committed a constitutional violation,
the Court must first decide the appropri-
ate standard of culpability to apply to de-
termine whether defendants’ conduct
‘‘shocks the conscience’’ under the Four-
teenth Amendment’s Due Process Clause.
See County of Sacramento v. Lewis, 523

4. The Court notes that Vales declined to an-
swer questions at his deposition on the basis
of his Fifth Amendment right to avoid incrim-
ination.  During his deposition, Vales was
asked about a basic certification course in the
use of the Taser and a test he took on Novem-
ber 19, 2008, entitled ‘‘United States Customs

and Border Protection Electric Control De-
vice Basic Certification Courts.’’  The ques-
tion asked was whether Vales was taught as
part of his Taser training that if the subject
stops resisting an officer, the use of the Taser
must stop.  (Plaintiffs’ Exh. 51.)
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U.S. 833, 846, 118 S.Ct. 1708, 140 L.Ed.2d
1043 (1998).  Then, the Court must deter-
mine whether each defendants’ conduct
meets that standard of culpability.  ‘‘The
level of culpability required to meet the
conscience-shocking standard depends on
the context.’’  See id. at 850, 118 S.Ct.
1708 (‘‘[d]eliberate indifference that shocks
in one environment may not be so patently
egregious in another’’).  In determining
whether ‘‘deliberate indifference’’ is suffi-
cient to shock the conscience, or whether
the more demanding standard of ‘‘purpose
to harm’’ is required, ‘‘the ‘critical consid-
eration [is] whether the circumstances are
such that actual deliberation is practical.’ ’’
Porter v. Osborn, 546 F.3d 1131, 1137 (9th
Cir.2008) (quoting Moreland v. Las Vegas
Metro. Police Dep’t, 159 F.3d 365, 372 (9th
Cir.1998)).  Where an officer faces ‘‘fast
paced circumstances presenting competing
public safety obligations, the purpose to
harm standard must apply.’’  Id. at 1139.
At the other end of the continuum is the
‘‘deliberate indifference’’ standard.  This
standard requires a meaningful opportuni-
ty for actual deliberation.  Id. at 1138;  see
also Wilkinson v. Torres, 610 F.3d 546,
554 (9th Cir.2010).

[8] Defendants here argue they are
not liable for a due process violation with-
out plaintiffs establishing the ‘‘purpose to
harm’’ standard.  But plaintiffs contend
the deliberate indifference standard is ap-
propriate because the evidence shows that
the situation was one in which ‘‘actual de-
liberation [was] practical.’’  Porter, 546
F.3d at 1137.  A court may determine at
summary judgment whether the officer
had time to deliberate (such that the de-
liberate indifference standard applies) or
instead had to make a snap judgment be-
cause he found himself in a quickly esca-
lating situation (such that the purpose to
harm standard applies), ‘‘so long as the
undisputed facts point to one standard or

the other.’’  Chien Van Bui v. City and
County of San Francisco, 61 F.Supp.3d
877, 901, 2014 WL 3725843, *14 (N.D.Cal.
2014) (quoting Duenez v. City of Manteca,
2013 WL 6816375, at *14 (E.D.Cal. Dec.
23, 2013)).

[9] Defendants acknowledge that ap-
proximately 20 minutes passed between
the time Anastacio arrived at Whiskey 2
and the time he was tasered and had his
legs ziptied.  Narainesingh testified that
after the handcuffs were placed on Anasta-
cio and he was face down, on the ground,
Narainesingh, Krasielwicz, Piligrino and
Ducoing held Anastacio down with their
knees and hands during this time.  The
video evidence shows that when Vales ar-
rived, Anastacio was continuing to cry out
in pain and was seeking assistance but was
inactive.  Thus, this was a situation that
was de-escalating over a significant
amount of time.  This evidence supports a
finding that defendants had ample time to
deliberate and plan how to deal with Anas-
tacio.  Accepting plaintiffs’ evidence as
true, there was sufficient time for defen-
dants to consider with deliberation wheth-
er to continue to hold Anastacio forcefully
face down, to taser him several times, and
to place his legs in zipties before finally
turning him on his back.  Because the
circumstances permitted the defendants
time to fully consider the potential conse-
quences of their conduct, deliberate indif-
ference is the appropriate standard.

[10, 11] ‘‘Deliberate indifference occurs
when an official acted or failed to act de-
spite his knowledge of a substantial risk of
serious harm.’’  Solis v. County of Los
Angeles, 514 F.3d 946, 957 (9th Cir.2008).
‘‘Whether [the officers] had the requisite
knowledge of a substantial risk is a ques-
tion of fact subject to demonstration in the
usual ways, including inference from cir-
cumstantial evidence, and a factfinder may
conclude that [the officers] knew of a sub-
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stantial risk from the very fact that the
risk was obvious.’’  Farmer v. Brennan,
511 U.S. 825, 842, 114 S.Ct. 1970, 128
L.Ed.2d 811 (1994), The Court therefore
considers whether plaintiffs have alleged
facts which, when taken as true, demon-
strate that defendants created a substan-
tial risk of serious harm by forcibly hold-
ing Anastacio down for an extended period
of time while his hands were cuffed behind
his back, and he was not resisting.  And
finding this situation, whether Vales ta-
sered Anastacio several times despite his
knowledge of a substantial risk of serious
harm and whether the supervisory defen-
dants, Avila, Caliri and DeJesus, failed to
intervene in the tasering of a passive,
handcuffed man who was faced down on
the ground.  Here, a jury could reasonably
find that the defendants acted with delib-
erate indifference when Narainesingh and
Piligrino used batons on Anastacio as he
was being held by Ducoing and Krasiel-
wicz;  when Narainesingh, Piligrino, Duco-
ing and Krasielwicz, and Llewellyn took
Anastacio to the ground and held him
there;  and when Sauer and Boutwell zip-
tied his legs while his arms were cuffed
behind him.

‘‘A person deprives another of a consti-
tutional right, where that person does an
affirmative act, participates in another’s
affirmative acts, or omits to perform an act
which that person is legally required to do
that causes the deprivation of which com-
plaint is made.’’  Dietzmann v. City of
Homer, 2010 WL 4684043, *18 (D.Alaska
2010) (quoting Hydrick v. Hunter, 500
F.3d 978, 988 (9th Cir.2007) (citing John-
son v. Duffy, 588 F.2d 740, 743 (9th Cir.
1978))).  The ‘‘requisite causal connection
can be established not only by some kind
of direct personal participation in the de-
privation, but also by setting in motion a
series of acts by others which the actor
knows or reasonably should know would
cause others to inflict the constitutional

injury.’’  Dahlia v. Rodriguez, 735 F.3d
1060, 1078 (9th Cir.2013) (quoting Johnson
v. Duffy, 588 F.2d 740, 743–44 (9th Cir.
1978)).

Here, the appropriate standard to be
applied is the deliberate indifference stan-
dard because the evidence, including video
and deposition testimony of bystanders,
shows that the situation was one in which
‘‘actual deliberation [was] practical.  If the
plaintiffs’ allegations are believed, the
events both before and at Whiskey 2 oc-
curred over a 20 minute period where
Anastacio was incapacitated for most of
that time, the situation was not escalating,
and Anastacio could not flee or harm any-
one.

2. Causation

Defendants contend that plaintiffs’ Fifth
Amendment claim must fail because plain-
tiffs cannot establish causation.  Plaintiffs
assert that they need to show that defen-
dants’ conduct was a substantial factor in
causing Anastacio’s death, i.e., that evi-
dence shows that the acts were so closely
related to the deprivation of the plaintiff’s
rights as to be the moving force that
caused the ultimate injury—in this case,
Anastacio’s death.

‘‘The substantial factor standard TTT has
been embraced as a clearer rule of causa-
tion [than the ‘‘but-for’’ test]—one which
subsumes the ‘‘but-for’’ test while reaching
beyond it to satisfactorily address other
situations, such as those involving indepen-
dent or concurrent causes in fact.’’  Sem-
entilli v. Trinidad Corp., 155 F.3d 1130,
1136 (9th Cir.1998) (Nelson, J., concur-
ring), quoting Rutherford v. Owens–Illi-
nois, Inc., 16 Cal.4th 953, 969, 67 Cal.
Rptr.2d 16, 941 P.2d 1203 (1997).

[12] Dr. Wagner’s initial autopsy gave
a diagnosis of anoxic encephalopathy due
to resuscitated cardiac arrest, due to acute
myocardial infarct, due to physical alterca-
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tion with law enforcement officers and
with contributing facts of hypertensive car-
diomyopathy and acute methamphetamine
intoxication.  Based on Dr. Wagner’s diag-
nosis, defendants contend there is no
showing that their behaviors were a sub-
stantial factor in causing Anastacio’s
death.  Further, defendants argue that
plaintiffs’ expert cannot demonstrate sub-
stantial factor causation and therefore,
plaintiffs have failed to make a showing
sufficient to establish an element essential
to their case which entitles defendants to
summary judgment.

Plaintiffs rely on the medical opinion of
Dr. Pietruszka to show Anastacio’s injuries
and death, including but not limited to
those from the Taser, were caused to a
reasonable degree of medical probability
by defendants’ actions.  Both Dr. Pietrusz-
ka’s and Dr. Wagner’s diagnoses suggests
concurrent causes of fact.  There is noth-
ing in case law that suggests that when
multiple factors are involved in injury or
death, that a single cause must be asserted
to meet the substantial factor test as de-
fendants suggest here.  Nevertheless, the
Supervisory defendants point to Dr. Pie-
truszka’s deposition testimony where he
states that he is unable to opine to a
reasonable degree of medical probability
that the taser in this case caused Mr.
Hernandez’ [sic] death in the sense that it
was a but-for cause of death.  (Superviso-
ry Defendants’ Exh. 17.)

Defendants overlook that Dr. Pietrusz-
ka, in his deposition, stated:

[W]e don’t know what would have hap-
pened had they just left him alone, not
tasered him, gotten him to a hospital in
enough timeTTTT I think that is the cu-
mulation of all the factors player—
played a role, And I—it’s difficult to—to
eliminate or separate the factors com-
pletelyTTTT And just as in many—many
questions that deal with multiple—either

multiple injuries or multiple complex
physiologic processes, we cannot sepa-
rate and remove any of those processes
from the ultimate effect because they
play some role, they—they cause some
effect which may have been sufficient
to—to cause the ultimate effect.  So I—
I believe that just cannot be separated.

(Dr. Pietruszka’s Depo. at 171–172.)

As pointed out by plaintiffs, the Ninth
Circuit recently found that the trial court
erred by weighing the evidence and con-
cluding that defendants’ conduct was not a
substantial factor in the decedent death.
Krechman v. County of Riverside, 723
F.3d 1104 (9th Cir.2013).  In Krechman,
defendants argued that plaintiff died of
natural causes unrelated to plaintiff’s in-
teraction with police by presenting expert
testimony.  Plaintiff also provided expert
testimony demonstrating that the dece-
dent’s death was caused by excessive
force.  There was evidence of blunt-impact
injuries on the torso, head, arms, and legs;
bleeding in an internal muscle of the vic-
tim’s ear;  and the victim’s heart was en-
larged, which put him at a higher risk for
cardiac arrhythmia.  He also testified that
the confrontation itself was a stressor that
contributed to the arrhythmia that caused
the victim’s death.  Another expert for the
plaintiffs testified that there are two ways
the encounter with police could have led to
the victim’s death:  depending on what the
jury believed the facts to be, the officers’
actions could have caused ‘‘restraint as-
phyxia, compressing the chest for too long
with too much weight’’ or the altercation
could have caused an ‘‘adrenaline increase
causing a cardiac arrhythmia from the
stress of the exertion and the fear and
pain associated with the restraint process.’’

Here, the expert testimony is conflicting,
as it was in Krechman.  Because there is
no undisputed evidence concerning Anasta-
cio’s cause of death or even the cause of
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his injuries, the Court cannot find that
defendants’ are entitled to summary judg-
ment.  Further, because plaintiffs have
come forward with expert testimony con-
cerning substantial factor causation, plain-
tiffs have made a showing sufficient to
establish an essential element to their
case.

3. Conclusion

Based on the medical expert testimony,
the Court concludes that plaintiffs have
presented evidence that defendants’ ac-
tions were a substantial factor in causing
Anastacio’s injuries and death sufficient to
create a material issue of dispute.  There-
fore, defendants’ motion for summary
judgment on plaintiffs’ associational claims
are denied.

E. FAILURE TO SUPERVISE AND
TO INTERVENE

Plaintiffs allege in their fourth cause of
action that the Supervisory defendants Av-
ila, Caliri and DeJesus failed to properly
supervise and intervene when they arrive
at Whiskey 2 and found Anastacio being
tasered while face down, his hands cuffed
behind him, and not resisting.  ‘‘Liability
under section 1983 [or Bivens ] arises only
upon a showing of personal participation
by the defendant.’’  Taylor v. List, 880
F.2d 1040, 1045 (9th Cir.1989).  ‘‘[O]fficers
[nonetheless] have a duty to intercede
when their fellow officers violate the con-
stitutional rights of a suspect or other
citizen.’’  Cunningham v. Gates, 229 F.3d
1271, 1289 (9th Cir.2000).  However, ‘‘offi-
cers can be held liable for failing to inter-
cede only if they had an opportunity’’ to do
so.  Id.

The Supervisory defendants assert that
when they arrived at the scene, they saw
officers struggling with a suspect who was
violently resisting arrest, ‘‘not for a minor
border crossing violation, but for the seri-
ous federal felony of physically assaulting

[Ducoing and Krasielwicz] when he struck
at them and pinned [Ducoing] against the
fence near the return gate.’’  (Avila, Caliri
and DeJesus MSJ Ps & As at 18.)  There
is no evidence that any of the Supervisor
defendants had any knowledge of the earli-
er incident to which they refer.

In his declaration, Avila noted that his
‘‘role as supervisor was to observe and
must sure that nothing too crazy hap-
pened.’’  (Avila Decl.) As a result of his
observation, he ‘‘believed that the officers
were acting appropriately.’’  (Id.) Caliri
and DeJesus agree.  But the videotape
recording of the events along with civilian
eye witnesses provide evidence that is di-
rectly contrary to the Supervisory defen-
dants’s contention that Anastacio was act-
ing violently or aggressively.  Further, it
is undisputed that the Supervisory defen-
dants had the opportunity to intervene.

As pointed out throughout this discus-
sion, there are a multitude of factual issues
in dispute in this action.  The Court will
not grant summary judgment to the Su-
pervisory defendants in such a situation.

V. Conclusion

Based on the foregoing discussion, de-
fendants’ motions for summary judgment
on the issue of qualified immunity are DE-
NIED as follows:

1. Re:  Plaintiffs’ First Amendment
Retaliation claim, the motion is DENIED
as to all individual defendants;

2. Re:  Plaintiffs’ Fourth Amendment
Excessive Force claim is DENIED as to
the Ducoing, Krasielwicz, Piligrino, Na-
rainesingh, Llewellyn, Vales, Boutwell, and
Sauer;

3. Re:  Plaintiffs’ Right of Association
claim, the motion is DENIED as to Duco-
ing, Krasielwicz, Piligrino, Narainesingh,
Llewellyn, Vales, Boutwell, and Sauer;
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and the Supervisory defendants, Avila, Ca-
liri, and DeJesus.

4. The Supervisory defendants’ motion
for summary judgment on the claim of
failure to supervise and to intervene is
DENIED.

It is further Ordered that the parties
shall jointly contact the chambers of Mag-
istrate Judge Bartick within three days of
the filing of this Order to schedule a man-
datory settlement conference.

IT IS SO ORDERED.

,
  

M. G., et al., Plaintiffs,

v.

METROPOLITAN INTERPRETERS
AND TRANSLATORS, INC., J. C., L.
L., R. P., M. L., B. A., United States of
America, Eileen Zeidler, Sondra Hes-
ter, Darek Kitlinski, William R. Sher-
man, Defendants.

Case Nos. 12cv0460 JM(MDD), 13cv1891
JM(MDD), 13cv1892 JM(MDD).

United States District Court,
S.D. California.

Signed Oct. 24, 2014.

Background:  Employees of translation
services provider brought action against
employer, its vice-president, and cowork-
ers, alleging violations of the Employee
Polygraph Protection Act (EPPA), as well
as claims for civil conspiracy and negligent
misrepresentation. Defendants moved for
summary judgment.

Holdings:  The District Court, Jeffrey T.
Miller, J., held that:

(1) employer violated the EPPA;

(2) coworkers were not employers under
the EPPA;

(3) vice-president was an employer under
the EPPA; and

(4) a fact issue existed as to whether em-
ployer acted recklessly.

Motion granted in part and denied in part.

1. Labor and Employment O819

Employer violated the Employee
Polygraph Protection Act (EPPA), and
thus was liable for damages, where it re-
quired employees to submit to or take a
polygraph examination, inquired into the
results of the polygraph examinations, and
discharged employees who failed or re-
fused to take the polygraph examination.
Employee Polygraph Protection Act of
1988, § 3(1–3), 29 U.S.C.A. § 2002(1–3).

2. Labor and Employment O857

Employees’ coworkers who were in-
volved with and helped to administer poly-
graph examinations were not ‘‘employers’’
within the meaning of the Employee Poly-
graph Protection Act (EPPA), and thus
were not liable for violations of the EPPA
stemming from the examinations; cowork-
ers were not responsible for requiring
polygraph examinations, did not possess
unilateral power to terminate any employ-
ees and did not set the pay scale for
employees.  Employee Polygraph Protec-
tion Act of 1988, § 3(1, 2), 29 U.S.C.A.
§ 2002(1, 2).

3. Labor and Employment O86

As a matter of law, co-employees,
even if supervisors, are not deemed quali-
fied employers for purposes of liability un-
der the Employee Polygraph Protection
Act (EPPA).  Polygraph Protection Act of
1988, § 2 et seq., 29 U.S.C. § 2001 et seq.
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INTER-AMERICAN COMMISSION ON BUMAN RIGHTS 

ANASTASIO HERANDEZ ROJAS AND FAMILY VS. UNITED STATES 

CASE NO. P-524-16 

AFFIDAVIT IN SUPPORT OF PETITIONERS 

I, James F. Tomsheck, do state and attest as follows: 

1. During my 40-year and 4-month career in 18:w enforcement, I held a wide range of 

employment positions at state and federal law enforcement agencies, which allowed me 

to gain extensive knowledge regarding investigative procedures, policies, and protocols. 

As a police officer and Secret Service agent, I have personally implemented and enforced 

best practices in law enforcement, and conducted numerous criminal investigations, 

including looking into fatal shootings involving law enforcement personnel. Moreover, 

from my time as a Secret Service agent stationed in Vancouver, Canada, I have 

experience with border security issues and transnational crime groups. 

2. I was Assistant Commissioner of Customs and Border Protection (CBP) Internal Affairs 

Office (IA) for eight years and also the Chiet Security Officer. Notably, when the 

Anastasio Hernandez Rojas's incident occurred in 2010, I was Assistant Commissioner 

and I have personal knowledge or the events and investigation that r o11owed the incident. 

3. I remain a recognized expert on various law enforcement topics, such as the appropriate 

use ot torce by officers because of my extensive career-based knowledge and close 

interactions with other policing agencies. I have testified before congressional 

committees about the importance of conserving the polygraph test for CBP agents and 

about integrity issues, and have spoken about CBP's high corruption rates. In 2016, I 

submitted an Amicus Brief to the Supreme Court for the case, Hernandez v. Mesa, in 

support of the family members of the 16-year old boy who was fatally shot by a Border 

Patrol agent two weeks after the Anastasio Hernandez Rojas incident. 1 have frequently 

spoken at law enforcement conferences both as a panelist and speaker and have 

conducted several interviews with media outlets discusslng CBP' s corruption and 

discrepancies in reporting its agents., use of force. 
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4. I have prepared this affidavit to support the petition filed by the family members of 

Anastasio Hernandez Rojas (Case Number P-524-16) before the Inter-American 

Commission on Human Rights. 

5. The information contained in this affidavit is based upon my personal recollection of the 

Anastasio Hernandez Rojas incident. In preparation for this affidavit, I reviewed 

information shared with me about the case and documents from the police investigation 

of the incident. 

I. EDUCATIONAL & PROFESSIONAL BACKGROUND 

6. I graduated from the University of Nebraska at Omaha with a bachelor's degree in 

criminal justice. 

7. I began my law enforcement career as a police officer at the Omaha Police Department in 

Omaha, Nebraska. I served as a police officer for 8 years and 8 montbs from October 

1974 to May 1983. My responsibilities as an Omaha police officer ranged from patrol to 

complex investigative duties. I was a detective for 6 of those years. 

8. My career in law enforcement continued when I joined the U.S. Secret Service and was 

an agent for 23 years. My duties while a Secret Service agent consisted of a range of 

investigative, protective, and intelligence assignments that included a four-year 

assignment to the Presidential Protective Division. The Secret Service was the first 

federal agency that required pre-employment polygraph tests. I was assigned to the 

agency's polygraph program for more than six years. I administered the first two special­

agent polygraph programs. While in the Secret Service, I was also stationed at the 

Canadian border for more than nine years, dealing with criminal investigative and 

protective issues. I opened an office at the US consulate in Vancouver, British Columbia 

to dea1 with Secret Service investigative and protective responsibilities that involved 

transnational crime groups from China, Taiwan, and the Philippines who were engaged in 

the manufacturing of countetf eit currency, credit cards, and other financial crlmes. 

9. In 2006, my position in the Secret Service was as a Deputy Assistant Director in the 

Office of Investigations. As a Deputy Assistant Director, I directed the assistance to the 

Department ofHomeland Security's Office of Inspector General (DHS OIG) with the 
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hundreds of Katrina fraud cases that were occurring not just in New Orleans, but also in 

locations across the country. DHS OIG requested support from Secret Service with these 

fraud cases. From this experience, I came away shocked as to how unprepared DHS OIG 

was in conducting investigations and writing arrest searcb warrant affidavits. Overall, 

DHS OIG agents seemed to have very little experience. 

10. While I was still a Deputy Assistant Director in the Secret Service, Ralph Basham, then 

the Director of the Secret Service, asked me to assume the Assistant Commissioner 

position for CBP" s Office of Internal Affairs (CBP IA). Basham told me he believed that 

my experience as a Secret Service agent at the Canadian border and my experience 

administering the Secret Service polygraph program made me the right person for this 

position. I agreed to assume the position of Assistant Commissioner for CBP IA. During 

my career in the Secret Service, I had achieved Senior Executive status, which is the 

civilian equivalent to becoming an admiral or general. I maintained that status at CBP. I 

retired from the Secret Service on June of 2006. 

11. I served as Assistant Commissioner of CBP IA for eight years, from 2006 until 2014. I 

simultaneously held the titles of Chief Security Officer, responsible for all personnel and 

physical security concerns for CBP, and Senior Component Accountability Official, 

responsible for serving as the primary point of contact and CBP liaison for all external 

audits. During my time at CBP IA, I oversaw a surge in hiring of about 10,000 Border 

Patrol agents and the creation of 20 Internal Affairs field offices, and I directed a variety 

of investigative and security programs, including background clearances. When I arrived 

in IA, there were less than 10 investigators and all of them were stationed in D.C. with 

the exception of one investigator who was in Dallas, Texas. By late 2008, IA had about 

230 investigators, many of whom were re-hired annuitants from agencies like the Federal 

Bureau of Investigation (FBI), the Drug Enforcement Administration (DEA), and the 

Secret Service. In later years, when budget cutbacks occurred, many of these agents were 

forced to retire. When I left CBP IA there were around 170 investigators. 

12. I currently serve as President of Integrated Integrity Strategies LLC, from 2016 to the 

present. 
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Il. CREATION OF CBP INTERNAL AFFAIRS 

13. Founded in 2002, the Department of Homeland Security safeguards the American 

homeland by enhancing public security, which includes preventing terrorism, ensuring 

resilience to natural disasters, enforcing and administering immigration laws, and 

securing and managing the U.S. borders. The DHS Office of Inspector General (DHS 

OIG) conducts investigations of all DHS programs and operations with the goal to deter, 

iden1ify, and address fraud, abuse, mismanagement, and waste of taxpayer funds. U.S. 

Immigration and Customs Enforcement (ICE) and U.S. Customs and Border Protection 

(CBP) are two of the 22 agencies within DHS. 

14. ICE was created in 2003 and enforces federal immigration laws and gathers intelligence 

on national and international activities that threaten the security of the homeland. It is the 

largest investigative agency in DHS .. 

15. Founded in 2003, CBP is the law enforcement agency in the U.S. government that is 

responsible for protecting our nation's borders to stop threats from entering the United 

States, and for facilitating the flow oflegitimate travel and trade. CBP is the nation's 

largest law enforcement organization with more than 60,000 employees. The U.S. Border 

-Patrol (BP) is a unit of CBP and is made up of mobile, on-the-ground agents who prevent 

undocumented migrants, terrorists, and contraband from entering into the United States 

between the ports of entry. BP is specifically responsible for patrolling nearly 6,000 m1les 

of Mexican and Canadian international land borders and over 2,000 miles of coastal 

waters. 

16. CBP Office of Internal Affairs came into existence when former CBP Commissioner 

Robert Bonner, Deputy Secretary ofDHS Michael Jackson, and designated CBP 

Commissioner Ralph Basham held discussions where Bonner expressed concern about 

the rapid expansion of Border -Patrol in particular and how that would create integrity­

related threats. Many people were hired in a short amount of time, as BP hired roughly 

10,000 people over two years. Nothing like that had ever been done in U.S. law 

enforcement history. This was the largest and most rapid expansion of a law enf ocement 

agency in U.S. history. 
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17. When I was still part of the Secret Service, Basham asked if I would consider assuming a

new position in CBP IA to start up this office. He believed this office had to exist. I

agreed and retired from from the Secret Service to accept the position at CBP.

18. At first, DHS Office of Inspector General remained neutral about whether CBP IA should

be able to exist as an investigative unit. Later, OHS OIG made it clear that they did not

support the creation of the IA and would not give up their investigative authority.

19. In 2006, Border Patrol Chief David Aguilar did not want to staff up an integrity unit like

CBP IA. Border Patrol deeply resented the decision to create an IA unit in CBP and did

everything they could to undermine the office.

20. It was in this context of opposition that CBP IA was created.

21. While I was Assistant Commissioner, CBP Internal Affairs was charged with maintaining

the integrity of the CBP workforce. It conducted investigations of alleged serious non­

criminal misconduct of CBP employees and assisted the DHS OIG, U.S. Immigration and

Customs Enforcement Office of Professional Responsibility (ICE QPR), the Federal

Bureau of Investigations, and numerous other federal, state, and local law enforcement

authorities in criminal misconduct investigations.

22. CBP IA oversaw all integrity concerns for CBP personnel and facilities. IA was also

responsible for ensuring compliance with all CBP-wide programs and policies relating to

corruption, misconduct, or mismanagement and for executing the internal security,

integrity, and management inspections program. IA also screened potential CBP

employees for suitability; educated employees concerning integrity responsibilities;

evaluated physical security threats to CBP employees, facilities, and sensitive

information; and inspected CBP operations and processes for managerial effectiveness

and improvements.

23. CBP IA had nothing to do with recommending discipline. IA initiated investigations to

establish facts and then reports these facts to CBP Human Resources (HR) and the

component agency where the incident of alleged misconduct occurred. IfHR needed

more information in misconduct incidents, HR might have asked IA to go out and re­

interview witnesses or new witnesses. IA did not recommend discipline.

24. Discipline is a combination of actions taken by Human Resources and leadership or

management with1n the component agencies.
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25. During my time at IA, I noted that CBP component agencies like the Office of Field 

Operations appropriately disciplined employees. But repeatedly, Border Patrol would not 

follow what Human Resources recommended. In egregious circumstances where HR 

recommended removal, BP would often suspend an agent instead, or use a downward 

departure to reduce recommended discipline, as directed by BP leadership. 

ill. BORDER PATROL CULTURE OF INSTITU'fIONAL PROTECTION 

A. Independence from rest of CBP 

26. From my personal experiences in law enforcement agencies, CBP is different than any 

other agency I have been involved with. Specifically, I have never seen an institution like 

one ofits component agencies, the Border Patrol. Every U.S. Federal Law Enforcement 

Agency I know of is interested in identifying all the facts of an incident of wrongdoing by 

one of its officers. The leadership in those agencies makes a genuine effort to find out 

what happened. In this case, BP often tried to distort and spin many incidents, so that it 

would not damage its reputation. I have never seen an agency so consumed with its 

reputation and image. It is afflicted by an institutional narcissism. 

27. As I witnessed it, the culture at Border Patrol is one where whatever is necessary is done 

to preserve the image of BP and promote the notion that BP is the nation's premier law 

enforcement agency. The institutional narcissism at BP has inevitably been used to justify 

excessive use of force incidents and to cover up corruption. 

28. Beginning when he was the Border Patrol Chief and continuing when he became the 

Deputy Commissioner for CBP, David Aguilar advanced the notion that BP should 

become a domestic national police force, and be involved in more than immigration 

enforcement. Aguilar advanced the idea of BP as the national police force frequently at 

senior leadership meetings when he was Deputy CBP Commissioner. 

29. Aguilar and Border Parol leadership were always concerned that I was going to interfere 

with BP' s image and culture because my reports, testimony, congressional briefings and 

statements did not reflect the "corporate message" and the notion that Aguilar was trying 

to advance of BP as the premier national police force. 
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B. F alsijication of incident reports 

30. There were many instances when l suspected that Border Patrol reports were modified to 

accommodate the wishes of BP leadership. In every use-of-force incident report 

involving BP, there was always a BP spin, it may not have been wholly deceptive, but it 

might have been a distortion or omission of information to represent that the incident had 

occurred in such a way that the use of force was legal and appropriate. This BP spin 

included making allegations regarding characteristics or elements about the victim. For 

David Aguilar, every shoot was a ~'good shoot.'' 1 recall meeting with Deborah Spero, 

then Deputy Commissioner at CBP, after a shooting incident and she was trembling 

because she was mad and concerned and asked why it was always a "good shoot." I 

agreed. It was highly suspect that BP very quickly came to the same conclusion that it 

was a good snoot every time. I never once heard Aguilar say that is was not a good shoot. 

31. I cannot recall the specific date, but after 2010, CBP IA came to have a more structured 

initial reporting in place, which was required of everyone in the field. It took a few 

months to put this system in place, but essentially the structure was fill-in-the-blank 

answers and a quick narrative. 

32. At the time of the incident involving Mr. Hernandez Rojas, CBP IA's goal was to capture 

as many facts as possible and report it either through email or the loint Intake Case 

Management System (IlCMS). Typically, the initial reporting was a series of emails and 

briefings from the field agent as the events unraveled in front of the agent. CBP IA and 

ICE reports were put into IlCMS, but Border Patrol reports were in a stand-alone system. 

However, IA reports at times made reference to the BP reports. If something needed to be 

amended in the IA incident report, a supplementary report would be submitted. Initial 

reports tend to be less detailed, but as supplementary reports are written and more 

information is learned, the subsequent reports become increasingly detailed. 

33. I was aware of at least one Border Patrol Situation Report (SIT) being altered after being 

created, which was brought to my attention by James Wong, the Deputy Assistant 

Commissioner at IA. The report was on the Juan Mendez use-of-force incident, where a 

BP agent shot and killed Mendez as he was running away. The initial SIT report 

accurately captured foot pursuit and shots fired, but later another version of the report 

changed it to make it appear as a justification for use of force. Wong made me aware that 
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the original reports had been changed. The initial report was very clear in suggesting that 

agent was almost certainly in the wrong, and included the following statement from the 

agent, 'I am going to be prosecuted for this,' which was later taken out of the initial 

report. 

34. Another example of incident report being altered is the Sergio Hernandez case. This case 

is an excellent example. A week after Mr. Hernandez Rojas, s death, an incident occurred 

in El Paso, Texas where Sergio Hernandez was shot and killed in Juarez, Mexico by a 

border agent. The initial Border Patrol report in the morning after the incident stated that 

Sergio Hernandez, a 15-year old boy, had illegally entered the United States and had 

struggled with a BP agent who had apprehended one of his friends. The report further 

stated that while the BP agent was trying to fend off Sergio, the agent's gun went off 

accidentally, striking Sergio. BP reported that Sergio stumbled back across the Rio 

Grande River and collapsed on the Mexico side. However, the information I received 

from CBP IA staff and the finding from an initial autopsy report indicated that Sergio had 

sustained a gunshot wound in the middle of the forehead. 

35. When Border Patrol briefed its report on the incident, I challenged BP and they objected. 

I had been in law enforcement for more than 30-years at this point and in my experience, 

I had never seen someone shot in the forehead and stumble anywhere. When someone is 

shot in the forehead, typically instantaneous or near instantaneous death occurs. It was 

evident that Sergio was hit in the head with a 40-caliber ·butlet and fell where he was shot. 

BP management was furious that I had challenged them and they did not believe I had the 

right to do so. The next day, BP conceded that Sergio was on the U.S. side of the border 

when the gun accidently went off and that he collapsed on U.S. soil, but they were 

adamant that Mexican police officers illegally entered and dragged ·his body back to 

Mexico soil. Only after Union Pacific Railroad security camera video surfaced did BP's 

story change. The video showed the BP agent firing three rounds into Mexico. 

36. In another incident, Border Patrol was opaque about what happened in the Jose Antonio 

Elena Rodriguez case. This is a good example of BP injecting false information or 

manipulating information to give the impression that this was a good shoot. Jose, a 16-

year-old boy was shot 10 times and killed in Nogales, Sonara, Mexico. The next morning, 

BP briefed the incident not only as a rock throwing case, ·but suggested that Jose was 
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supervising two marijuana smugglers. However, the marijuana smuggling allegations 

related to Jose Antonio Elena Rodriguez were not proven. Both CBP IA and the FBI saw 

video of the incident, but the original video was later "accidentally" erased. 

C Pushback on IA 's attempts to strengthen accountability in use-of-force policy 

3 7. A new use-of-force policy for CBP was finalized in the last months I was in CBP IA in 

late 2013 or early 2014. During the process to develop this policy, portions of the use-of­

force policy came to my office for review and comment. Repeatedly, we would comment 

with most of the suggestions having to do with notification of use-of-force incidents. The 

comments would go to Border Patrol. Then many months would go by before another 

version came back to IA. Changes from our office were ignored or removed. 

IV. BORDER PATROL CORRUPTION 

A. Since inception 

38. In March 2008, CBP IA conducted a baseline study to compare arrests and corruption at 

CBP compared to other agencies like FBI, Secret Service, Federal Air Marshall Service, 

DEA, ATF, ICE, and U.S. Marshall Service. It was a measure of corruption from October 

2003 to 2008. The total number in CBP, I believe, was approximately 40. For statistical 

comparison, it was less than 10 in all of the other agencies combined. CBP is a larger 

organization, but in total number of officers it was smaller than the total number of 

personnel in other agencies at the time. This was a genuine statistical finding and a clear 

indication there was a significant problem in CBP that needed to be addressed. The rate 

of corruption in CBP was 7 to 10 times higher than those of other agencies. The legacy 

components ( customs, immigration) always had a corruption problem. It has to be said: 

the border environment, especially in the southwest, has the highest threat for corruption. 

There is a concerted ongoing effort to compromise government officials on both sides of 

the border from transnational organized crime groups. 

B. Aguilar's order to redefine co"uption 

39. In April 2010, I received a phone call from a staff assistant of then CBP Deputy 

Commission David Aguilar saying he wanted to see James Wong and me. It was just the 
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three of us in the room in this meeting. Within moments of us sitting down, Aguilar wrote 

down a number ( either 27 or 21) on a piece of paper. He tapped the paper with a pen and 

told us that would be the number of corruption arrests we would report, even though the 

actual number was approximately 80 at the time. He said that we wrongly defined 

corruption. He accused us of including off-duty events. I countered that by saying that 

was not the case because we clearly differentiated between off-duty misconduct and 

corruption, which is defined by federal statute, and that definition is used by everyone in 

federal law enforcement. It was the same definition used by ICE, the Department of 

Justice, FBI, and Congress. Aguilar, pointing at the number he had written, was trying to 

get us to reduce the number of corruption cases. Wong and I were clear saying we would 

not redefine corruption to lower the number. 

40. Back in our office, Wong and I looked at each other with the same response. Both of us 

had 3 5-plus years in law enforcement and had never seen anything like this. I was a 

police officer for more than eight years in Omaha and a Secret Service agent for 23 years, 

and I didn't believe things like that would really happen . The Deputy Commissioner in 

the nation's largest federal law enforcement agency had just given us an illegal order 

telling us to manipulate the number of corruption arrests. But I was adamant we would 

not stop accurately reporting corruption. 

41. At another meeting around that time, Aguilar expressed intense rage towards me because 

I testified at a Senate hearing largely about the polygraph program. I was frequently in 

congressional staff briefings. I was in those meetings about every five or six weeks where 

I was transparent and candid about corruption in CBP. At that point, more than 55 

percent of applicants for CBP officers or BP agents failed the polygraph, which is 

shocking. 

42. Following my Senate testimony, Aguilar summoned us to his office. Aguilar repeatedly 

stated that my testimony had not reflected the corporate message on corruption. It was 

never clear what exactly the corporate message was, but it was something other than what 

I said. What was clear was that Aguilar wanted us to diminish the reported numbers of 

corruption by falsifying corruption statistics. Later in a news article, Aguilar stated he 

was directed by DHS senior leadership to redefine corruption. There was a series of 
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meetings about the corporate message on corruption and integrity over the course of a 

month. 

V. BORDER PA.ROL POLYGRAPH AND BACKGROUND CHECKS 

43. The Secret Service was the first federal law enforcement agency to require pre­

employment polygraph. The first pre-employment polygraphs for Secret Service Special 

Agent applications were administered in the spring of 1987. I personally administered 

those polygraphs. I was assigned to the polygraph program in the Secret Service for six 

years. During that time I administered hundreds of polygraph examinations and, for a 

time, was the Acting Director of the program. My extensive experience with polygraph 

contributed to my decision to bring pre-employment polygraphs to the CBP pre­

employment screening process. The pre-employment polygraph confirmed that many 

CBP applicants were engaged in felony crimes. Some were confirmed to be infiltrators 

with direct connections to cartels. When CBP began using polygraphs in February 2008, 

Border Patrol made every effort to prevent us from expanding the program. CBP 

withheld funds and attempted to undermine the program. 

44. In January 2011, as the result of my briefings to congressional staff and my testimony to 

Congress about corruption and the value of the polygraph, President Barack Obama 

signed anti.corruption legislation that mandated that all CBP applicants clear polygraphs 

before they were hired. 

45. In 2012,, I tasked CBP IA analysts to conduct a research project to evaluate hiring 

practices for law enforcement positions and evaluate what happened as thousands of 

polygraph tests were administered after background checks were conducted. One of the 

findings was that 65% of the time, applicants who cleared the background check failed 

the polygraph. Moreover, the reason that these applicants were failing the polygraph 

included revelations that some were infiltrators, part of cartels, involved in drug 

smuggling, or had committed felony crimes that the background check did not identify. 

The research project resulted in a proposal to eliminate the form of background checks 

conducted because they were both extremely costly and ineffective. 
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46. Over $360 million were spent between August 2006 to 2012 to conduct background 

checks that the evaluation showed did not screen out cartel members and criminals. The 

proposal to eliminate background checks was distributed throughout OHS, but only the 

Chief Security Officer (CSO) approved it. The CSO warned me that many in DHS 

opposed the proposal. He expressed concern that background investigations contractors 

would be very angry. 

VI. PROBLEMS WITH INVESTIGATION IN CASE OF 

ANASTASIO HERNANDEZ ROJAS 

47. CBP IA had limited investigative powers in the Anastasio Hernandez Rojas case, which 

was conducted largely by OHS OIG. OIG was supposed to share investigative findings, 

but they did not always do so. 

A. How investigation protocol is supposed to work 

48. Every allegation of corruption, misconduct, or excessive use of force was initially 

reviewed by DHS OIG. If OIG declined, then ICE Office of Professional Responsibility 

had the option to take the case. If they declined, then CBP IA could take the case. BP had 

no authority to investigate, but it nonetheless constantly tried to assert investigate 

authority, and very frequently interfered with legitimate investigations. 

49. When OHS OIG produced a report, CBP IA would have an opportunity to see OIG's 

report, but could not off er comments. A proper OIG report was supposed to describe the 

incident in sufficient detail to allow those who can discipline the agents involved to 

properly decide what action to take. The report should just be a statement of the facts 

(reporting the investigation and what the investigators did) with no judgment at the end. 

50. After DHS OIG completed its investigations, OIG was supposed to give its report of the 

case to agency leadership and refer for prosecution if appropriate. OIG does not 

prosecute. Analyzing whether policy was violated is the responsibility of Human 

Relations and the operational components. They evaluate the facts that were established 

in OIG' s report to determine discipline. CBP IA did not have any role in discipline. 
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51. Through a series ofleadership meetings, a taskforce coordinated efforts to address 

discipline across CBP, and I participated in some of those meetings to represent IA)s 

findings. I observed that Border Patrol agents were very frequently not properly 

disciplined, especially when compared to other CBP components. I raised the issue and 

was told that it was not my area of responsibility and my opinions were "neither solicited 

nor appreciated.n Other CBP components consistently disciplined agents, but BP was 

remarkably inconsistent in how they disciplined. It appeared to come down to how much 

they liked you. If they liked you, you could engage in misconduct and not be disciplined. 

If they didn't like you, you could engage in relatively minor misconduct and they would 

severely discipline you. 

B. How CBP IA learned aboutAnastasio's incident 

52. There is protocol for when CBP officers must notify other agencies about an incident like 

that of Anastasio Hernandez Rojas. Internally, CBP officers have an obligation to report 

to leadership and to IA management. Externally, CBP is supposed to report the incident 

to the state or local agency that has jurisdiction over the incident. Where there is injury or 

death, the state or local agencies would have the lead in the investigation. In the 

Anastasio case, CBP officers did not fully follow protocol by not immediately 

communicating with local police with jurisdiction over the area until the next day. 

53. CBP IA was notified the night of the event. I was briefed several hours later, around 7:30 

in the morning before attending the Commissioner's morning brief. I was briefed on the 

incident by CBP IA Deputy Commissioner James Wong and other staff in DC, who 

received information from staff at the San Diego IA office. The case was also mentioned 

in the intelligence and operational briefing that went to CBP leadership. This included a 

briefing from CBP Office of Field Operation. 

54. In the morning briefing, and subsequent briefings, Border Patrol repeatedly stated that 

Anastasio was not restrained, that he was standing, and that he was combative when he 

was Tased. The initial briefing also mentioned that Anastasio Hernandez Rojas appeared 

to be under the influence of something or suffering some mental problem that caused him 

to become noncompliant and combative after having been more than somewhat 

cooperative during other stages of his detainment 
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55. This was the info received by the San Diego IA Field Office, presented to headquarters 

staff for CBP IA, knowing there would be a briefing before the Commissioner. The CBP 

Field Oper3:tion reports stated that Anastasio Hernandez Rojas was restrained on the 

ground. 

56. The CBP Field Operations reports and the Border Patrol reports were the first indication 

that something was wrong in how the Anastasio Hernandez Rojas incident was being 

reported. All of the Field Operations reports clearly stated that Mr. Hernandez Rojas was 

face down on the ground and handcuffed when Tased. Jerry Vales, the CBP officer who 

Tased Mr. Hernandez Rojas, stated this in his own report. None of the Border Patrol 

reports reflected this. During the Commissioneris morning briefing when the incident 

was discussed, David Aguilar stated that all reporting of this incident would reflect that 

Mr. Hernandez Rojas was standing, unrestrained, and combative when he was Tasered. 

57. I challenged Aguilar's assertions by stating that there are reports that reflected otherwise. 

Aguilar was furious with me for pointing that out. In addition, I informed Aguilar that I 

had already approved CBP IA reports that noted that Mr. Hernandez Rojas was on the 

ground and handcuffed when Tasered. Aguilar very clearly did not want any reports from 

IA or anywhere else that did not reflect anything other than Mr. Hernandez Rojas 

standing, unrestrained, and combative when he was Tasered. I understood that Aguilar 

wanted me to falsify reports and did not want this critical portion of events to be 

accurately documented. 

58. During one of the incident meetings, there was agreement among many that Taseruse is 

appropriate when a person is non-complaint, but there was no discussion about whether 

Taser use is appropriate when a person is handcuffed or not. Aguilar did not want to 

accept the reality that Mr. Hernandez Rojas was on the ground handcuffed. 

C. DHS OIG's refusal to share information 

59. CBP IA had a small supportive role with FBI involvement in the Anastasio Hernandez 

Rojas case. However, IA was walled off from information by DHS OIG. Subsequently, 

Commissioner Bersin asked IA to conduct a fact-finding investigation. There was 

significant resistance from DHS OIG because they stated they would establish the facts. 

This demonstrated how dysfunctional the relationship between DHS OIG and IA was. 
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OIG would conduct its own investigation with no direct line reporting to the 

Commissioner. 

60. In Anastasio Hernandez Rojas's case, OHS OIG were the initial investigators on the 

ground. They have an office in San Diego and were on the scene that night. CBP IA was 

also present with a San Diego field office headed by Kathryn (Kathy) Butterfield and 

staffed by nearly 20 agents. But CBP IA got there after DHS OIG had already arrived. At 

this point, OHS OIG could have interviewed witnesses, and I believe they did. They were 

not going to share information. 

61. Within two or three days of the incident involving Anastasio Hernandez Rojas, CBP 

Commissioner Bersi-n personally gave me an order that departed from previous incidents. 

At the ti.me, Bersin had been in place for about eight to nine weeks, and he was frustrated 

that DHS OIG was on the case and would not share information until they completed the 

investigation. Bersin directed me to have IA conduct the fact-finding investigation that 

would monitor DHS OIG' s investigation to learn as much as-possible. Bersin told me to 

report directly to him whatever IA was able to confirm. 

62. Following this order, IA agents from the San Diego office engaged with DHS OIG 

investigators and Border Patrol agents. This is when I first discovered that the Border 

Patrol was conducting its own unauthorized investigation. It was then that DHS-OIG told 

us that Bersin did not have the authority to direct IA to conduct fact finding. This was an 

attempt to prevent CBP IA from having any involvement. 

63. In San Diego, Special Agent Butterfield was in charge of the CBP IA investigation. I 

directed her to do fact-finding as requested by the Commissioner. I had conversations 

with her more than once a day. In all these conversations, she reported that she was 

receiving extreme resistance from Border Patrol and DHS OIG . 

64. Outside of IA, CBP personnel should not be investigating integrity issues. Border Patrol, 

without authority, aggressively conducted their own investigations that interfered with 

other investigations. 

65. In a conversation with DHS Assistant Inspector General, John Dupuy, who came into 

that position after the initial investigation was conducted when the FBI reentered the 

investigation, Dupuy said the initial investigation was riddled with errors and poorly 

done . 
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66. In Anastasio Hernandez Rojas's case, CBP IA relied on the DHS OIG report. IA saw it, 

sometime in 2011, close to a year after the death of Anstasio Hernandez Rojas. I recall it 

relied on the autopsy report that stated his death was attributed to preexisting medical 

condition, the physical stress of being in an altercation, being Tasered three times, and 

methamphetamine intoxication. It is this combination that the report stated contributed to 

cause of death. 

67. When I first saw the initial DHS OIG report, I was in disbelief. I didn't believe it was a 

well-written report. I didn't believe it was thorough or complete. I believe in most 

instances OIG reports were lacking in specificity and clearly establishing information that 

had been obtained through various interviews. I've been reading and writing investigative 

reports for over 30 years at this point. I found OHS OIG reports to be poorly written and 

not reflecting a sufficient level of investigation. I found this report to be consistent with 

previous OIG reports. I had concerns about all DHS. OIG investigations. 

D. Order from Aguilar to have reports state Anastasio was standing and combative 

68. Aguilar ordered me at least twice to reflect that Anastasio Hernandez Rojas was 

unrestrained when he was combative, even though I informed Aguilar that this was not 

the case based on the facts reported. I had statements from CBP officers that said 

Anastasio Hernandez Rojas was facedown on the ground and handcuffed behind his back 

when Tasered . 

69. Periodically during the week following the tragedy, Aguilar ordered me under different 

circumstances that no reports authored by anyone in IA should mention this-. Aguilar 

wanted all reports to falsely reflect that instead Anastasio Hernandez Rojas was standing 

and combative. When I was ordered to do this, I told Aguilar that lA already issued 

reports correctly stating otherwise. 

70-. There are only two instances where, in my 40 years in law enforcement, was I ordered to 

falsify reports. In both of these instances David Aguilar gave me that order. 

71. It was standard practice for Border Patrol to defend incidents in use of force, to always 

make it appear that it was justified. This was frequently done by distorting or falsifying 

informati -on that justified use of force. Border Patrol frequently attempted to spin 

incidents involving use of force that ended in death. 
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72. In one meeting, David Aguilar insisted that Anastasio was standing and combative. 

Aguilar essentially said to repeat, "he was standing and combative," In the room was the 

Assistant Inspector General (AIG) and deputy AIG at DHS OIG, but no one wanted to 

correct Aguilar, and everyone went along with him even though I already knew, we all 

knew, that that was not the case. Bersin let Aguilar demand from the DHS-OIG Special 

Agent in Charge in San Diego over the phone that he agree with Aguilar that Anastasio 

was standing and combative. Nobody else spoke up. 

VII. FBI AND IA's COLLABORATIVE RELATIONSHIP; TENSION WITH DBS OIG 

73. The Federal Bureau of Investigation (FBI) is the main federal law enforcement agency in 

the United States dealing with corruption, misconduct and executive use of force. It is 

part of the U.S. Department of Justice (DOJ), which is the federal executive department 

responsible for the administration of justice. The FBI frequently partners with the 

Department of Homeland Security (DHS), sharing information about investigations and 

threats to the United States. 

74. During one of the first Commissioner's morning briefings following the incident, I recall 

a discussion about contacting the FBI for them to consider bringing assault charges 

against Hernandez Rojas for assaulting border agents. I do not recall who presented this 

idea, but I believe it could have either been Aguilar or another Border Patrol official. This 

idea did not cause a reaction in the room because in every use-of-force incident, the FBI 

was asked to consider bringing assault charges. This was not entirely unusual or atypical, 

but in cases where the alleged perpetrator is deceased or dying, it becomes more unusual. 

75. There were many instances where CBP IA worked in a collaborative way with other 

agencies, but rarely did that occur with DHS-OIG in the timeframe of 2010, during 

Anastasio Hernandez Rojas-case. In some instances, the FBI would take cases, and in 

every instance I am aware of, the FBI would work in a fully collaborative way with IA. 

IA worked well with FBI, which intensified the conflicts between IA and DHS OIG, 

which deeply resented that IA cooperated with the FBI. This was frequently stated in 

meetings after meeting after meeting: DHS OIG took the position that the FBI should 

only be involved when OHS wanted FBI to be involved, and this was an incident that 

DHS-OIG did not want the FBI to be involved. There was a strong desire on the side of 

17 



OHS to not let the integrity problems ofDHS end up in the hands of the Department of 

Justice. 

VIII. UNAUTHORIZED INTERFERENCE IN THE INVESTIGATION 

A. Obstruction of justice 

76. There is a policy for preserving evidence at the scene of an incident in every law 

enforcement agency. At that time, CBP did not have an agency-wide policy, but I believe 

the components of CBP did have such a policy. In any event, it was standard practice in 

law enforcement. 

77. Based on my personal knowledge of the events, CBP officers disbursed witnesses the 

night of Mr. Hernandez Rojas's death and destroyed eyewitness video documenting the 

incident. In every law enforcement agency, the presumption is that evidence should be 

preserved in best way possible. Talcing away cell phone and video from witnesses to an 

incident is in violation of standard practice and policy. CBP officers justified the 

disbursal of witnesses and the destruction of eyewitness video based on a CBP policy that 

prevents civilians from videotaping operations at the ports of entry. Erasing these devices 

is an inappropriate application of this policy. When I heard the justification, I knew that it 

was contrived and absurd. When it was revealed at the Commissioner's morning briefs 

that Border Patrol agents and CBP officers used this policy as a justification, Alan Bersin, 

Commissioner of CBP at the time, pointed out that should have never happened. 

Similarly, Thomas Winkowski, Assistant Commissioner for CBP Field Operations, knew 

it should not have happened, but also knew why it had happened. In Winkowski's 

opinion, he stated the officers were choosing the wrong of two policies where evidence 

should have been preserved. 

78. Based on my law enforcement experience, the appropriate thing to do would have been to 

identify the witnesses, asked them to remain at the scene to facilitate interviews, and 

documented their interviews. CBP personnel outside of IA should not have been doing 

any interviews. Seizing the phone, downloading the video, and then deleting the video off 

the phone was not the appropriate thing to do here. While it would have been an 

inconvenience to the witnesses, I would not have attempted to download the video. I 

would have asked a forensic expert to download the video. 
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79. Knowing what I know now, I believe there was an effort to conceal the video footage of 

the event from SDPD. Former Acting Commissioner Jayson Ahern was passionate that 

everything that CBP did should be captured by video to benefit CBP. This would serve to 

confirm that CBP is doing things properly. Far more often than not, the video supports 

what CBP officers are doing at the port of entry. CBP IA, through the security 

management division, was responsible for placing videos throughout the organization and 

coordinating with operational components. However, because of budget constraints, 

many of the video cameras within CBP were in a state of disrepair. For example, there 

was a point when more than 70% of the security cameras at CBP headquarters in the 

Ronald Reagan building in DC were not working and could not be fixed for budget 

reasons. It was outrageous that these federal buildings did not have functioning cameras. 

This situation did not improve until my final months when CBP-IA obtained the required 

funding to fix the cameras. 

B. Failure to abide by policies 

80. I assumed that SDPD was notified of the incident immediately because that was protocol. 

Later, I was informed that there was a delay in notifying SDPD, which struck me as very 

odd. For me, it is hard to believe that this delay was just an oversight. I suspect that this 

was used to buy time, enabling Border Patrol to create a false narrative. I was also aware 

of another incident, in the trial of a Border Patrol agent in Arizona, where there was a BP 

delay in contacting the local investigative agency. The BP agent was tried for 

manslaughter for a use-of-force incident that occurred before I came to CBP. 

81. Previously, Aguilar and Border Patrol staff had informed me that they wanted CBP IA to 

be in charge of all use-of-force incidents and not allow state or local authorities to 

investigate. Aguilar stated that he wanted it to be the same way as in the Secret Service. I 

informed Aguilar that in the Secret Service use-of-force incidents are investigated by the 

local authority. 
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C Intrusion into SDPD investigation 

82. The SDPD's situation report indicating that they were coordinating their investigation 

with BP and ICE was problematic. Border Patrol in particular had no role in conducting 

an investigation, but nonetheless they aggressively pursued an investigation. 

83. During Mr. Hernandez Rojas's autopsy, Border Patrol was present. I believe that their 

presence was inappropriate and in violation of policy, but this incident is like countless 

others, BP improperly trying to assert themselves in events that had potential to 

embarrass the agency. I was constantly insisting that BP was inserting themselves into 

scenarios they had no appropriate place. 

D. lllegal. use of immigration subpoena 

84. During the investigation, Border Patrol used an administrative immigration subpoena to 

to obtain Mr. Hernandez Rojas's autopsy report. BP's use of the immigration subpoena 

was more than inappropriate: it was illegal. Obtaining the autopsy report using an 

administrative subpoena is illegal and potentially obstruction of justice. 

85. Those BP Agents who accessed the autopsy report should have faced consequences, but 

there were none. I found out later that then Chief of Border Patrol Michael Fisher ordered 

San Diego agents to use the subpoena to get the autopsy. I am aware of Border Patrol 

inappropriately using the subpoena power in another incident as well. I raised concerns 

about this practice, pointing out that this was highly improper and there should be 

consequences for the misuse of the subpoena. Disciplinary action should have occurred, 

but never did. Every time I made recommendation about a disciplinary process, I was told 

that it was not my area of concern. 

IX.CLOSING 

86. Following the death of Anastasio Hernandez Rojas, CBP IA, under my direction, made 

every effort to establish facts, document and communicate those facts, and provide 

assistance to all agencies legitimately engaged in the investigation of the death. I 

personally directed that the actions of CBP IA would be conducted in a manner that 

promoted transparency and accountability. These efforts of CBP IA were significantly 

frustrated by the leadership of both CBP and the Border Patrol as they instead attempted 
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to present a false narrative intended to obscure the facts. In an effort to preseIVe and 

enhance their authority, DHS OIG also interfered with CBP IA when conducting their 

investigation in a manner to accommodate CBP and Border Patrol leadership. 

I affirm that the statements contained in this affidavit are true to the best of my knowledge and 

belief. 

~~ 
James F. Tomsheck 

SWORN AND SUBSCRIBED BEFORE ME THIS 131~ DAY OF AUGUST 2018. 

Notary Public tnr-,·~v-L ~ 

Enrique Luna, Notary Public 
Montgomery County, Bethesda, Maryland 

My Commission Expires Aug. 04, 2019 
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INTER-AMERICAN COMMISSION ON HUMAN RIGHTS 

ANASTASIO HERÁNDEZ ROJAS AND FAMILY VS. UNITED STATES 

CASE NO. P-524-16 

AFFIDAVIT IN SUPPORT OF PETITIONERS 

 

I, John Edward Dupuy, do state and attest as follows: 

1. I am a U.S. civil servant and currently the Deputy Director Inspector at the Office of 

Enterprise Assessments at the U.S. Department of Energy. I have been a civil servant for the 

past twenty-eight years working in the Office of the Inspector General (“OIG”) at different 

U.S. Departments. I have extensive experience with the mandates and protocols for 

investigations carried out by the OIG, including those with allegations of excessive use of 

force by U.S. federal agents.  

2. I have prepared this affidavit to support the petition filed by the family members of Anastasio 

Hernández Rojas (Case Number P-524-16) before the Inter-American Commission on 

Human Rights.  

3. I provide this affidavit to share my knowledge of the OIG investigation into the use of force 

and death of Mr. Hernández Rojas. When I reviewed the investigation file two years after the 

incident I was shocked to see what I believe was a lack of diligence and thoroughness. From 

my recollection, the OIG relied entirely on the County of San Diego’s Police report to 

conclude that an OIG investigation was not warranted. The OIG did not do a criminal or 

misconduct investigation in this case. In my opinion, the OIG should have opened a criminal 

or, at the very least, a misconduct investigation. An autopsy report is probative but should not 

be dispositive. The OIG is responsible for investigating the facts and this did not happen in 

Mr. Hernández Rojas’s case. This case is an example of a pattern of dereliction of duty that I 
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observed from the DHS OIG Office of Investigation San Diego field office in investigations 

involving allegations of use of force by federal agents. 

EDUCATIONAL AND PROFESSIONAL BACKGROUND 

4. I attended the University of California, Los Angeles (UCLA) from 1983 thru 1987, 

graduating with a Bachelor of Arts degree in Political Science. While studying at UCLA, I 

enrolled in the Army Reserve Officer Training Corps. In 1998, I also graduated in with a law 

degree from Golden Gate University.   

5. Following my graduation from college, I was commissioned as an Army Officer the U.S. 

Army where I served as a military intelligence officer. I left active service after four years 

and continued to serve as a reserve officer for an additional four years.  

6. In 1991, I began a career as a civil servant in the U.S. federal government. I have spent the 

past twenty-seven years investigating government corruption and misconduct from within the 

Office of Inspector General (OIG) of various U.S. federal government departments.  

7. The OIG are independent and impartial units of U.S. federal government departments that 

conduct and supervise audits and investigations relating to the programs and operations of 

those departments and their component agencies. One of the mandates of the OIG is to 

prevent and detect fraud and abuse in the agencies’ programs and operations. The OIG carries 

out its mission, in part, through investigations. Each OIG has an Office of Investigations that 

investigates allegations of misconduct involving the respective department’s employees and 

contractors. All of my positions at the OIG have been in the respective OIG’s Office of 

Investigations.  

8. In 1991, I joined the OIG of the U.S. Department of Housing and Urban Development 

(HUD) as a Special Agent-in-Charge. I held this position, in different field offices, for 
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fourteen years. As a Special Agent-in Charge, I investigated allegations of criminal, civil, and 

administrative misconduct against HUD employees, contractors, and grantees.  

9. I carried out criminal investigations from intake through to adjudication or declination from a 

prosecutor. My investigations aimed to establish the facts and determine if there was support 

for the allegations. To accomplish this goal, I developed extensive knowledge of the U.S. 

criminal code (known as Title 18), and relevant civil legislation. My training included 

courses on constitutional protections, such as use of force standards under the Fourth 

Amendment, and the tools involved in administrative investigations, such as administrative 

subpoenas.  

10. In 2005, I joined the U.S. Department of the Interior as a Deputy Assistant Inspector General 

for Investigations, and in 2009, I was promoted to the Assistant Inspector General for 

Investigation at the OIG of the Department of Interior. I held this position until May 2012. As 

the Assistant Inspector General for Investigations, I was part of the team at Headquarters 

Operations and was responsible for the day-to-day operations, strategic planning, and 

supervising the investigating arms of civil, criminal, and misconduct cases. I was also in 

charge of the policies and procedures for the Office of Investigations and had to ensure that 

our practices complied with all investigative and ethical guidelines.  

11. In May 2012, I joined the U.S. Department of Homeland Security (DHS) as the Assistant 

Inspector General for Investigations. This is a position at Headquarters. I was responsible for 

supervising the performance of all investigative activities and overseeing all DHS Internal 

Affairs units. I was in charge of case management, case selection, and overseeing 

investigations, which would include making sure the agents followed the guidelines and 

standards for investigations and handled the evidence properly.  
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12. Although I was not working at the OIG DHS on May 28, 2010, when the Anastasio 

Hernández Rojas incident occurred, senior management brought the case to my attention 

shortly after I started in 2012. I was responsible for overseeing investigations and there was 

intense congressional and public interest in the case after news coverage revealed new video 

evidence. I reviewed the file and shared senior management’s concern with how this matter 

was handled. The file was very thin—there was a lack of diligence and activity in 

investigating this case. I asked the agent in charge of the initial investigation to re-open the 

case, but I was unsuccessful.   

13. In 2015, I became the Assistant Inspector General for Investigations at the OIG at the U.S. 

Department of Energy, and in November 2016, I was promoted to Deputy Inspector General 

for Investigations. I remain an active civil servant. 

INTERAL INVESTIGATIONS AT THE DEPARTMENT OF HOMELAND SECURITY 
 

14. The Department of Homeland Security’s OIG Office of Investigations is responsible for 

investigating allegations of criminal, civil, and administrative misconduct involving DHS 

employees, contractors, grantees, and programs. DHS consists of twenty-two component 

agencies (or sub-agencies or programs and operations). U.S. Citizenship and Immigration 

Services, United States Customs and Border Protection, and United States Immigration and 

Customs Enforcement are three of those component agencies. Allegations involving their 

employees or contractors fall within the jurisdiction of the DHS OIG Office of 

Investigations.  

15. Investigations conducted by the OIG Office of Investigations can result in criminal 

prosecutions, fines, civil monetary penalties, administrative sanctions, and personnel actions. 

The OIG Office of Investigations oversees the Internal Affairs (Offices of Professional 
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Responsibility) at all DHS agencies.  Internal Affairs (or Office of Professional 

Responsibility) are offices within a DHS sub-agency, which are responsible for investigating 

allegations of misconduct involving that agency’s employees. Internal Affairs offices are not 

independent. They are part of their respective agency and report to the head of the agency 

they are investigating.  

16. The OIG Office of Investigations has the first right of refusal for investigating all criminal or 

misconduct matters arising within DHS. For example, when an incident occurs or an 

allegation is made about a DHS staff or contactor’s involvement in excessive use of force, 

the DHS component agency must bring this to OIG’s attention. The OIG then decides 

whether to: (1) conduct an investigation; (2) conduct an investigation jointly with the 

relevant component agency; or (3) allow the component agency to carry out the investigation 

with OIG maintaining a right of supervision. During my time at DHS OIG, we did not have 

capacity to run all investigations. Our office would typically investigate particularly 

egregious violations such as excessive use of force allegations.  

17. While I was at DHS, the OIG Office of Investigations protocol for an investigation into a use 

of force allegation was as follows. First, we would open the matter in the case management 

system. My office then assigned the matter to a specific regional office.. Cases could also 

originate in the field and they would manage the case. The supervisor for that office, the 

Special Agent-in Charge, would open the matter and assign it to a case agent, who would be 

lead on the investigation, with oversight by a first line supervisor and the Special-Agent in 

Charge. The case agent would investigate the matter to decide whether it should be opened as 

a criminal and/or administrative misconduct case, or whether it should be closed without 

further investigation.  
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18. Case agents are fact-gatherers and were expected to use a number of techniques to collect 

and analyze evidence. The case agent would conduct interviews with witnesses, victims, and 

persons involved in the incident and gather non-testimonial evidence. The case agent would 

document all their investigative activity and evidence gathered and summarize their factual 

findings in a memorandum, which would be stored in the file in the case management 

system.  

19. OIG offices have concurrent jurisdiction with the Federal Bureau of Investigation (FBI). The 

Attorney General Guidelines require OIG offices to promptly notify the FBI upon initiating a 

criminal investigation of alleged civil rights violations. The FBI has primary exclusive 

jurisdiction: they determine whether to take exclusive control over the criminal aspect of the 

investigation or investigate jointly with the OIG.  DHS OIG also has a Memorandum of 

Understanding with the Department of Justice, Civil Rights Division, Criminal Section, 

which requires DHS OIG offices to notify DOJ within 24 hours, or the next business day, of 

receiving notice of an incident that suggests the possibility of use of excessive force under 

color of law. If DOJ chooses to investigate the matter, OIG and FBI investigators may work 

together. When they work together, OIG agents become part of the prosecution team.  

THE TOXIC ENVIRONMENT AT THE DEPARTMENT OF HOMELAND SECURITY 
 

20. I started at the DHS OIG in 2012 and stayed for nearly three years. It was a toxic and 

dysfunctional environment.  

21. I was detailed to DHS from Department of the Interior. I was brought in to address the 

professionalism of the investigations. There was no senior leadership at DHS OIG when I 

arrived. All OIG supervisory and managerial personnel were on administrative leave or 

detailed to another agency. The entire leadership team of the DHS OIG was under criminal or 
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administrative misconduct investigations following the indictment of the former head of the 

OIG office in McAllen, Texas for fabricating investigative reports. I was brought in and 

replaced Thomas M. Frost, the OIG’s top criminal investigator, who was on leave following 

the criminal investigation. 

22. When I started, the morale at the office was quite low, and the office environment was one of 

chaos in terms of work, leadership, and budget. The Office had strained relationships 

externally with Internal Affairs at Customs and Border Patrol, the FBI, and DOJ. The Office 

was not well respected by other law enforcement entities. The internal relationships between 

headquarters and field staff were fractured, especially following the removal of leadership at 

headquarters. When I joined DHS OIG, the office had better relationships with CBP 

officers—those who they were mandated to investigate for corruption and misconduct--than 

with Internal Affairs. It should have been the other way around, but there was a turf war with 

Internal Affairs (now called Office of Professional Responsibility). Relations were strained 

with Internal Affairs because they wanted control over many of the investigations but OIG 

had the first right of refusal. I questioned the neutrality of the OIG because of the close 

relationship the office maintained with CBP.  

23. At the case level, across the board, DHS OIG internal investigations did not comply with 

investigative and ethical standards. There was a lack of documentation in the case 

management system for open and closed investigations. Files did not include documentation 

of investigative activity or case notes. Case agents must memorialize their investigative 

activity. If it is not documented, it is not done. There were cases that had been opened for six 

months with little documentation. To me, this suggested that the case agents were not moving 

forward on these files.   
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24. DHS OIG made claims about its investigations leading to prosecutions, but there were no 

underlying documents to support these claims. The state of affairs and investigations showed 

a complete failure of quality standards. It was the result of a management and leadership 

failure. In fact, the DHS OIG almost failed the Council of the Inspectors General on Integrity 

and Efficiency (CIGIE) peer review for 2013/2014. CIGIE is a statutorily created 

independent body that develops policies and standards applied in the investigations by 

Offices of Inspectors Generals. CIGIE organizes and conduct peer reviews of those offices. 

The peer review found a complete failure to implement and abide by quality standards. One 

particularly worrisome finding was that the reviewers could not find support for about 40% 

of the criminal investigations that the OIG claimed resulted in indictments or convictions. 

The OIG was inaccurate in its statistics, and was taking credit for results achieved by the 

work of component agencies.   

25. Although some field offices took civil rights cases seriously and carried out thorough 

investigations, I saw a lack of diligence and investigative work in San Diego. Before arriving 

at DHS, I was at the OIG at the Department of Interior. Like DHS, Department of Interior 

had oversight over law enforcement operations. If allegations of civil rights or use of force 

arose involving park police, our protocol in administrative misconduct review was to do a 

use of force analysis (an after-action review). The purpose of the analysis was to look at the 

agent’s compliance with tactics and procedures. An after-action review would look at the root 

cause and factors that led or allowed this use of force to occur. This analysis would explore: 

What training the agent received? Did the training permit the force that the agent used? It 

would assess the agent’s resort to force, looking at whether the force was the least amount 

necessary. It was not the culture or practice at DHS OIG to do these after-action reviews.  
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OIG’s INVESTIGATION OF THE HERNÁNDEZ ROJAS INCIDENT  

26. I joined the OIG at DHS in the spring of 2012. Shortly after arriving, within the first quarter, 

Steve Laferty, the then Assistant Inspector General of DHS OIG brought the Anastasio 

Hernández Rojas case to my attention, because there was a high level of public and 

congressional interest in the case. OIG had closed the case in January 2012, but an 

eyewitness video came out in the news around the time I arrived, which brought attention and 

interest to the case. The eyewitness video directly contradicted CBP’s version of the event.  

CBP agents had claimed that Mr. Hernández Rojas was standing and combative, but the 

video showed him handcuffed in a fetal position on the ground, pleading for his life.  

27. When Laferty brought the case to my attention he expressed concern with how the 

investigation was carried out. He felt like something was wrong with the investigation. He 

said the file was very cursory for a case with congressional and public interest. He was 

concerned about the lack of diligence and follow up. 

28. After Laferty brought the case to my attention, I reviewed the file, and based on what I saw, I 

shared Laferty’s concerns. I was concerned about the lack of diligence in the OIG’s 

investigation. The case file was thin. The only paperwork I saw was a cover memo by the 

Special Agent in Charge at the San Diego field office, Dennis McGunagle, closing the case. 

The memo was de minimus: it was not more than a few pages, fell short of investigative 

standards, and did not follow investigative procedure. This was a transmittal memo attaching 

the San Diego autopsy report and deeming that no further investigation was required.  
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29. Based on my review of the file, the investigation did not meet the standard protocol and fell 

short of meeting the duties and responsibilities of the OIG. I do not recall seeing any 

documentation of investigative activity. I don’t recall if the investigator even conducted any 

interviews. There should have been interviews and a separate inquiry, but I didn’t see any 

signs of such investigative activity. I also did not see any recommendations regarding 

whether the matter should be opened as a misconduct case or referred to DOJ for a criminal 

investigation.  This is all within the domain and responsibility of the OIG investigators.  

30. It is standard practice to rely on an autopsy report as evidence. An autopsy report may be 

probative towards a use of force allegation. But the autopsy is not typically dispositive. It is 

something to consider along with other evidence. Additional work should be done to uncover 

the facts for the various elements in the civil rights claim and determine whether a criminal 

investigation was warranted. It would have been appropriate and typical practice to discuss 

the matter with DOJ/FBI. The OIG investigator could have shared his belief that a criminal 

investigation was not warranted and asked for their opinion. As far as I can tell, this was not 

done. Even if a criminal investigation wasn’t necessary, the OIG should have done an 

administrative misconduct investigation to assess how and why use of force was used against 

Mr. Rojas and whether it was in line with agency policies and training.   

31. I did not see an after-action review in the Anastasio Hernández Rojas file. There was no 

review of the agency’s training, tactics, procedures, or protocols, or an assessment of whether 

CBP handled the matter in accordance with those procedures and protocols. I did not see a 

review of the agents in charge or an incident response. Based on my previous experience, the 

OIG investigator should have assessed: agency procedures, protocols, tactics and training; 

what decisions were made and by who; whether the officer/agents involved followed the 
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relevant procedures and protocols; and the specific officers/agents training and their use of 

equipment. In the case of Anastasio Hernández Rojas, the officer should have assessed 

whether it was appropriate to use a Taser? Why was an intermediate force option not used? 

The review should be done with the aim of determining whether the agent acted in 

accordance with the agency rules, procedures, and training.  

32. After reviewing the file, I discussed my concerns with Laferty. He had also previously 

worked at Department of Interior OIG and understood that investigations of use of force 

cases should include after-action reviews. These reviews were not required by our standards 

or policies, but, in my opinion, they were essential in understanding what allowed or led to 

the agent using force and should be done in use of force cases. He told me that there was no 

culture at DHS OIG at the time to do these types of reviews. He said the view at DHS OIG 

was that an after-action review was not necessary if the matter was not criminal, and if it was 

criminal FBI/DOJ would handle it. They did not consider it their job. From my perspective 

and based on my experience at other OIG offices, this should have been done regardless of 

whether the FBI took the case or not. The OIG has a role to understand why this happened.  

33. In my review of the file, I watched the recently released eyewitness video of the CBP agents 

beating Mr. Rojas. The video showed Mr. Rojas detained in handcuffs lying on the ground 

while a CBP officer Tased him. I reviewed media coverage which reported that Mr. Rojas 

was handcuffed and on the ground as CBP Tased him. There was a significant discrepancy 

between the OIG file and the video and media reports regarding Mr. Rojas’s physical position 

while being Tased. The OIG file did not report that Mr. Rojas was detained at the time he was 

Tased. When someone is Tased while detained that is a fact that should be analyzed in a 

criminal investigation, it goes towards one of the elements of the crime, that the action 
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happened under the color of law. Or at minimum, OIG should have a discussion about the 

matter with DOJ or the FBI and get their opinion. And at the very least, use of force against 

an individual who is detained requires an administrative misconduct review to assess the 

agent’s use of force against agency policies and procedures. I believed that the OIG 

investigation needed to be reopened to examine this new evidence and the significant 

discrepancy in Mr. Rojas’s physical position while being Tased. We needed to understand 

how and why an agent Tased someone who was already detained?  

34. I raised the idea of re-opening the investigation with Steve Laferty. He explained that there 

was not much we could do at headquarters. Headquarters was in a state of disarray. The 

entire leadership team was on criminal or administrative misconduct and so field offices had 

a lot of discretion.  

35. I raised my concerns with the case with Charles Edwards, the Acting Inspector General and 

Deputy Inspector General of the DHS at the time. I told him that the investigation, or lack 

thereof, in this case did not follow best practice. This matter should not have been closed 

without an investigation. Edwards told me that before I arrived, McGunagle, the Special 

Agent in Charge from OIG’s San Diego office, had flown out to DC to give a briefing to 

members of Congress and legislative staffers. Edwards seemed satisfied by this action and 

did not see any reason that further investigation or action should be taken.  

36. I also spoke with James Tomsheck, Assistant Commissioner of Customs and Border 

Protection Internal Affairs Officer, about the matter. Internal Affairs received a copy of the 

OIG’s report and Tomsheck had reviewed it. In general, Tomsheck had concerns over CBP’s 

use of force, and felt that management was not being aggressive enough in stopping these 

practices. In Mr. Rojas’s case he had concerns about how or why the incident happened. Who 
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was in charge? Who failed to stop the incident? He was also concerned about the lack of 

reporting and that there were discrepancies amongst CBP officers at the time.  Tomsheck felt 

that more should have been done by the OIG/Internal Affairs to properly investigate what 

happened in Mr. Rojas’s case, but he felt constrained and limited in his abilities to do 

anything.   

37. I also raised my concerns with Dennis McGunagle. I asked him about the case and shared my 

concerns about the lack of due diligence with the investigation. I recommended that the 

investigation be re-opened. McGunagle refused. He was adamant that nothing more should 

be done--the case was closed and should not be reopened. He saw no additional value in OIG 

reopening the case.  

38. In my experience prior to DHS, cases could be reopened if there was new evidence or new 

witnesses. If a case was reopened, we would re-start the investigation process and make sure 

the new evidence or information is predicated. We would do new interviews and fact 

gathering. We would also alert DOJ or the FBI about the new evidence. 

39. Typically, the Special Agent in Charge of that file would make the decision whether to 

reopen the file. While in theory, headquarters maintains the ability to direct a Special Agent 

in Charge to re-open the investigation, as I explained above, headquarters was limited in 

capacity at the time. DHS OIG headquarters and its field offices had an atypical dynamic 

where headquarters gave a lot of discretion to the field offices. I felt boxed in by what I could 

do on this case. I felt that it should have been re-opened, but McGunagle had primary 

responsibility for that decision. If I forced the investigation to be re-opened, it would have 

been assigned to him and his case agents, and it seemed to me he had no interest in ensuring 

a proper investigation was carried out.  
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40. During my time at DHS, I had other cases involving allegations of use of force overseen by 

McGunagle brought to my attention due to similar concerns over improper investigations. 

For example, I remember another case in San Diego that occurred after I arrived, where a 

state agent shot a woman, Valeria Tachiquin Alvarado, through the windshield of her car. The 

investigation file showed a similar lack of diligence and activity.  

41. Laferty and I were both concerned with how McGunagle was handling cases involving use of 

force. There was a pattern of a lack of thoroughness and diligence for files involving use of 

force that he oversaw. He showed a lack of interest in these cases.  We did an internal quality 

assessment review of case management and we noted problems with his cases. When we 

raised this matter with him he blamed it on supervisors, but he was the supervisor for that 

office. To my knowledge, McGunagle has never faced consequences for failing to carry out 

his duties and properly investigate cases involving the most serious allegations such as 

excessive use of force resulting in the death of an individual. Instead, he has been rewarded. 

In 2015, Dennis McGunagle was promoted to Deputy Assistant Inspector General for DHS’s 

OIG.  

42. In my opinion, there was a dereliction of duty by the OIG in Mr. Hernández Rojas’s case. A 

man died and the questions that should have been asked about his death, and the events 

leading to it, were not asked. The OIG had a duty to properly investigate the matter and 

uncover the facts the led to the death of Mr. Hernández Rojas. This was not done. From what 

I remember, the OIG didn’t even investigate. The OIG decided to rely on the autopsy report 

to close the matter, without investigating. A proper investigation should have been carried out 

at first instance, and that investigation should have uncovered the discrepancies regarding 

Mr. Rojas’s physical position and should have determined whether a criminal or misconduct 
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investigation was warranted. The failure to carry out a proper investigation in this case is a 

failure at many levels: the case agent, the first line supervisor, and the Special-Agent in 

Charge, McGunagle. There are checks in place to make sure case agents carry out proper 

investigations and all those checks failed in this case. There was a lack of leadership at the 

time at DHS OIG headquarters, but this is no excuse for how this case was handled.  

43. It was a second failure not to reopen the matter. In my opinion, the investigation should have 

been re-opened based on the lack of diligence and based on the new evidence. The video that 

came to light showed the victim subdued, on the ground in handcuffs when the officers 

claimed he was standing and combative. The video showed a man being Tased while 

detained. This conduct warrants a criminal investigation.  

 
I affirm that the statements contained in this affidavit are true to the best of my knowledge and 

belief.  
 
 

Respectfully submitted, 

 
 

______________________________ 
        John Edward Dupuy 

 
 
15 Jan 21 
______________________________ 

        Date 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

July 1, 2004 

Deputy Secretary 
Under Secretaries 
Director, U.S. Secret Service 
Commandant, U.S. Coast Guard 
Assistant Secretary, ICE 
Commissioner, CBP 
Acting Administrator, TSA 

• 

Secretary 

U.S. Department of Homeland Security 
Washington, DC 20528 

Homeland 
Security 

Tom Ridge /IJ?I? � 
Use of Deadly Force Policy 

Attached is the Department of Homeland Security (DHS) Use of Deadly Force Policy 
which T issued today. The policy, applicable to all DHS law enforcement officers and 
agents, is intended to provide the standard for all DHS components. Officials and 
supervisors should take appropriate steps to ensure that pre-existing use of force policies 
comply with this new standard and incorporate its core principles. 

The following Use of Deadly Force Policy was developed by a Task Force comprised of 
DHS headquarters and component representatives to unify to the extent feasible and 
practicable existing DHS agency policies. The resulting umbrella policy reflects the 
components' different law enforcement missions and activities, and pennits the agencies 
to adopt more detailed operational guidance with DHS approval. 

www.dhs.gov 

AILA InfoNet Doc. No. 14030749. (Posted 3/7/14)



DEPARTMENT OF HOMELAND SECURITY POLICY ON THE 
USE OF DEADLY FORCE 

June 25, 2004 

By virtue of the authority vested in the Secretary of the Department of Homeland 
Security, including the authority vested by 6 U.S.C. § 112(a), I hereby establish a 
Department of Homeland Security policy on the use of deadly force for law enforcement. 
The policy set forth herein is intended to set uniform standards and provide broad 
guidelines for the use of force by law enforcement officers and agents of the Department 
of Homeland Security performing law enforcement missions. The provisions of this 
Order apply to all law enforcement officers and agents of the Department of Homeland 
Security. 

I. GENERAL PRINCIPLES 

Law enforcement officers and agents of the Department of Homeland Security may use 
deadly force only when necessary, that is, when the officer has a reasonable belief that 
the subject of such force poses an imminent danger of death or serious physical injury to 
the officer or to another person. 

A. Fleeing subjects. Deadly force may not be used solely to prevent the escape of a 
tleeing suspect. 

B. Fireanns may not be fired solely to disable moving vehicles, vessels, aircraft, and 
other conveyances, except as follows: 

1. United States Secret Service agents and officers, in exercising the United States 
Secret Service's protective responsibilities, may discharge fireanns to disable moving 
vehicles, vessels, and other conveyances. United States Secret Service agents and officers 
may discharge firearms to disable aircraft in flight, only if the use of deadly force against 
the occupants of the aircraft would be authorized under this policy. 

2. U.S. Immigration and Customs Enforcement, U.S. Customs and Border 
Protection and U.S. Coast Guard law enforcement officers and agents, when conducting 
maritime law enforcement, may fire firearms to disable moving vessels or other 
conveyances. 

C. If feasible and if to do so would not increase the danger to the officer or others, a 
warning to submit to the authority of the officer shall be given prior to the use of deadly 
force. 

D. Warning shots are not permitted, except as follows: 
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1. Warning shots may be used by United States Secret Service agents and officers 
in exercising the United States Secret Service's protective responsibilities. 

2. Warning shots may be used by U.S. Immigration and Customs Enforcement, 
U.S. Customs and Border Protection and U.S. Coast Guard law enforcement officers and 
agents when conducting maritime law enforcement only as a signal to a vessel to stop. 

3. Warning shots may be used by U.S. Immigration and Customs Enforcement, 
U.S. Customs and Border Protection and U.S. Coast Guard law enforcement officers and 
agents when conducting aviation law enforcement operations only as a signal to an 
aircraft to change course and follow direction to leave airspace. 

E. Officers will be trained in alternative methods and tactics for handling resisting 
subjects which must be used when the use of deadly force is not authorized by this 
policy. 

II. GUIDELINES 

A. Homeland Security Directorates and Agencies shall, to the extent 
necessary, supplement this policy with policy statements or guidance consistent with this 
policy. Such policy statements shall be subject to review and approval by appropriate 
departmental offices, including the Office of General Counsel, to ensure consistency with 
law and departmental standards and policies. 

B. The respective Homeland Security Directorate Under Secretaries, the 
Commandant of the United States Coast Guard, and the Director of the United States 
Secret Service shall approve guidelines for weaponless control techniques, intermediate 
weapons, and firearms or lethal weapons with non-lethal munitions, in accordance with 
this policy and that directorate's or agency's unique law enforcement mission, training, 
and equipment. 

UI. MILITARY ACTIVITIES 

This policy shall not apply to the United States Coast Guard when engaged in 
warfighting, the military defense of the United States, or other military activities where 
Standing Rules of Engagement apply or to other operations at sea addressed by other 
policies or direction. 

IV. SAVINGS 

To the extent agency and component policies and procedures in place prior to the creation 
of the Department of Homeland Security are consistent with this policy, they remain in 
full force and effect unless otherwise revoked or modified. 

V. APPLICATION OF THE POLICY 

2 

AILA InfoNet Doc. No. 14030749. (Posted 3/7/14)



This Policy is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law or in equity, against the United States, its departments, 
agencies, or other entities, its officers or employees, or any other person. 

/�� 
Tom Ridge 
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DEPARTMENT OF HOMELAND SECURITY 
U.S. Customs and Border Protection 

CBP DIRECTIVE NO. 4510-029  DATE: July 13,2009  
ORIGINATING OFFICE: OTD:UFPD  
SUPERSEDES:  
REVIEW DATE: July 2012  

POLICY ON THE USE OF ELECTRONIC CONTROL DEVICES 

1. PURPOSE. The purpose of this directive is to establish unifonn standards for the proper  
training, deployment and use of Electronic Control Devices (ECDs) by U.S. Customs and Border  
Protection (CBP) law enforcement personneL  

2. AUTHORITIES. 19 U.S.C. § 1589 (a); 8 U.S.C. § 1357; and applicable Department of  
Homeland Security (DHS) and CBP regulations and policies.  

3. SUPERSEDES/CANCELLED POLICY/SUMMARY OF CHANGES. This policy  
supersedes any prior CBP policy to the extent that the prior policy is inconsistent with the  
content of this policy directive.  

4. BACKGROUND. The Use of Force Policy Division (UFPD), the steward ofuse of 
force and threat management policy within CBP, has identified a need for a comprehensive CBP 
ECD policy. This policy establishes guidelines and parameters for the deployment of an ECD in 
those situations where it would be reasonable to use intermediate force. 

5. DEFINITIONS. 

5.1 Passive Resistance. A subject that offers no physical or mechanical resistance to a law 
enforcement officer's control efforts, but is not cooperative. 

5.2 Active Resistance. A subject that is exhibiting physical or mechanical defiance to a law 
enforcement officer's control efforts. Although the subject is not deliberately attempting to 
cause injury to the officer/agent or to others, injury could nevertheless occur as a result. 

5.3 Assaultive Resistance. Active resistance that has the potential of causing physical injury 
to the officer/agent or to others. The subject attempts (or appears to have the intent to attempt) to 
make physical contact in an attempt to control or assault the officer/agent. 

5.4 Serious Physical Injury. A physical injury likely to cause death or serious permanent 
disfigurement or loss of function of a bodily member or organ. 

5.5 Electronic Control Device (BCD). A device that uses short-duration electronic pulses to 
overload a targeted muscle system, causing neuro-muscular incapacitation, with minimal risk of 
serious physical injury or death. 
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5.6 ECD Deployment. The use or activation of an ECD. 

5.7 ECD Cartridge. The device that houses the probes for an ECD. 

5.8 Probe Deployment. The launching ofprobes from an ECD device/cartridge towards an 
intended target. 

5.9 Neuro-Muscular Incapacitation (NMI). The involuntary stimulation ofboth motor and 
sensory nerves that impedes a person's ability to act. NMI is not reliant on pain for compliance. 

6. POLICY. 

6.1 POLICY - TRAINING GUIDELINES 

6.1.1 Only CBP certified ECD instructors shall instruct CBP personnel and certify them as end 
users/ operators or instructors. 

6.1.2 Only ECD systems and cartridges authorized by the UFPD shall be used in training or  
operations.  

6.1.3 Participation in the training and certification for the ECD shall be voluntary. 

6.1.4 Only CBP personnel who have previously been certified in either the collapsible straight 
baton or OC spray are eligible to be trained and certified to use ECD devices. 

6.1.5 ECD systems, cartridges and related equipment shall not be altered in any way. 

6.1.6 Successful completion of a UFPD approved ECD training course (consisting of at least 
eight hours of instruction) is required for initial end user/operator certification. Thereafter, ECD 
certified personnel must receive an annual four-hour UFPD approved refresher course in order to 
maintain certification. 

6.1.7 Exposure to an ECD is not required for end user/operator certification. End users may 
opt to participate in exposure training, so long as the training is conducted under the close 
supervision of CBP certified ECD instructors and in a controlled manner with appropriate safety 
gear. Exposures should be documented in the training log after-action report and may be 
videotaped and kept for training reference. 

6.1.8 Appropriate safety equipment (including eye protection) shall be worn during all ECD 
training. 

HERNANDEZ-D-00805  

CONFIDENTIAL-NOT FOR CITATION



/  
- 3 -

6.2 POLICY - OPERATIONAL GUIDELINES 

6.2.1 An ECD shall be deployed only in accordance with DHS policy, CBP use of force policy, 
the CBP Use of Force Continuum, and in a manner consistent with its designed use as specified 
by the manufacturer. . 

6.2.2 An ECD shall not be used to taunt, harass, or abuse a subject, or in a manner inconsistent 
with training or policy protocols. 

6.2.3 An ECD is not a substitute for the use of deadly force. This however, does not preclude 
the use of an ECD (or any other weapon) for this purpose if the use of deadly force would 
otherwise be reasonable. 

6.2.4 An ECD shall only be utilized by CBP trained and certified law enforcement personnel as 
an intermediate force device on subjects who, at a minimum, demonstrate active resistance. 

6.2.5 ECDs shall be carried on the non-gun side in a UFPD authorized: holster issued by or  
CBP or purchased through an official uniform purchase program.  

6.2.6 ECD operators shall not intentionally target the head, neck, groin or female breast. 

6.2.7 CBP personnel should not deploy ECDs near flammable materials. 

6.2.8 CBP personnel shall deliver only the number ofECD cycles reasonably necessary to 
control and secure a resistant subject. If the use of the ECD is unsuccessful in controlling a 
subject, the officer/agent should transition to another use of force option. 

6.2.9 When possible, CBP personnel should verbalize "TASER, T ASER, TASER" pnor to 
deployment to warn fellow officers/agents of the imminent use of an ECD. This will alert fellow 
officers/agents to prepare to control a subject under the power of an ECD. 

6.2.10 When possible, CBP personnel should avoid using an ECD on children, the elderly, 
pregnant subjects, subjects who are on elevated surfaces, subjects operating a conveyance, 
subjects in water sufficient to drown or subjects who are running (unless exigent circumstances 
exist). 

6.2.11 CBP personnel shall ensure that any person(s) exposed to an ECD and in CBP custody 
will be promptly seen by an Emergency Medical Technician. Additionally, CBP personnel shall 
seek medical attention, as appropriate, for anyone who appears, or claims to be, injured. 

6.2.12 CBP personnel trained and certified in the use ofan ECD may remove probes embedded 
in a person's skin, provided the projectiles are not embedded in the head, neck, genitals, or 
female breast tissue. Probe removals in those instances shall be performed by a certified medical 
professional. 
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6.2.13 If practical, CBP personnel shall photograph or videotape any marks or injuIies  
resulting from the use of an ECD. If the marks or alleged injuries to be documented are on a  
private portion of the subject's body, CBP personnel shall make reasonable efforts to ensure  
privacy before the documentation is recorded. To the extent possible the recording must be  
made by an officer/agent of the same gender as the subject.  

6.2.14 ECD projectiles are considered a biohazard and shall be disposed of according to  
established biohazard disposal protocol.  

6.2.15 Only lTFPD authorized ECD systems and cartridges shall be carried and utilized by CBP  
personnel. Requests to utilize special-purpose systems or cartridges not previously authorized  
must be submitted through the chain of command to the Director of the UFPD.  

6.2.16 Any incident that results in the discharge of an ECD must be reported in accordance with  
Section 8 of this Policy.  

6.2.17 Only personnel who have been trained and CBP certified as ECD Armorers are  
authorized to perform maintenance on, or make repairs to, ECD systems. This does not preclude  
ECD end users from performing routine cleaning that does not require disassembly of the device  
beyend removal of the cartridges. .  

6.2.18 An ECD shall not be used for the purposes ofvoluntary exposure unless it is part of an  
authorized training course in accordance with Section 6.1.7 of this policy.  

7. RESPONSIBILITIES. 

7.1 Assistant Commissioners (or their designees) shall ensure appropriate distribution and 
dissemination of this policy. 

7.2 The UFPD shall be responsible for the development and approval of ECD training 
materials, certification standards and operational procedures. 

7.3 The UFPD shall be responsible for the periodic review of field usage of ECDs in order to 
evaluate policy compliance as well as to assess the overall safety and effectiveness of ECD 
devices/systems. 

7.4 Responsible CBP supervisory personnel shall ensure that ECDs (when not in use) are 
stored with cartridges removed, in a limited access location and in a manner consistent with the 
manufacturer's suggestions for storage. 

7.5 Local Stations, Branches and Ports of Entry shall be responsible for the issue, storage, 
proper care and maintenance of ECD devices and related equipment. 

7.6 Each ECD device shall have all stored deployment and utilization data downloaded 
quarterly. Additionally, after each field deployment, data related to that deployment shall be 
downloaded and saved. 
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7.7 Responsible officials shall ensure that all downloaded ECD data is securely stored and  
maintained for a minimum of three years.  

7.8 Failure to comply with this policy may result in disciplinary action and/or loss ofECD  
certification.  

8. PROCEDURES. 

8.1 ECD REPORTING GUIDELINES 

8.1.1 Verbal Reports - Personnel shall verbally report any use ofan ECD to their immediate  
supervisor within one hour of the event, urlless the reporting employee is physically  
incapacitated or otherwise unable. Such oral report shall be made in person, via radio, or  
telephone and include the following information (ifknown):  

a. The date, the time, and the location of the incident; 
b. The device(s) used; 
c. The riature and extent of any injuries claimed or observed; and 
d. The name, date of birth, and physicallocation(s) of the subject(s). 

8.1.2 If CBP bargaining unit employees are required to provide any additional information, 
pursuant to, but not limited to, written or oral statements and/or reports, all applicable provisions 
of the appropriate collective bargaining agreement must be observed. 

8.1.3 Written Reports. CBP supervisors shall send reports through their respective chains of 
command. Copies of the written reports shall be sent to the appropriate Assistant Commissioner 
and to the Director of UFPD within 10 business days, or as soon as practical. Reports to the 
UFPD shall be made by utilizing CBP Form 318 - Reportable Use of Force Incident Data (also 
available as an e-form on CBPNet). 

1.4 Supervisors should follow the guidelines established in CBP Directive 3340-025C (or 
any successor policy) when determining whether a Significant Incident Report (SIR) should be 
completed. A deployment ofan ECD device, in and of itself, does not warrant the filing of a 
SIR. The supervisor on duty shall submit a preliminary written report by the end of the work 
shift to the Commissioner's Situation Room in accordance with CBP Directive 3340-025C. 

8.1.5 Any use of an ECD that results in serious physical injury or death shall follow CBP 
policy and procedures for reporting the use ofdeadly force. 

8.1.6 If medical treatment offered pursuant to Section 6.2.11, above, is refused, that refusal 
shall be documented by the CBP personnel involved. 

8.1.7 Mere display of an ECD device does not constitute a reportable use of the system. 

HERNANDEZ-D-OOBOB  

CONFIDENTIAL-NOT FOR CITATION



/ 
(-6-

9. NO PRIVATE RIGHT STATEMENT ..This document is for internal CBP use only 
and does not create or confer any rights, privileges, or benefits for any person or entity. United 
States v Caceres, 440 U.S. 741 (1979). 

Acting Commissioner 
U.S. Customs and Border Protection 
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