
  

 

 

 

ABN: 93 118 431 066 

7th February 2020 

 

Mr Paul McKnight 

Executive Director, Policy and Reform Branch 

Graffiti Control Act Review 

Law Enforcement and Crime Policy 

Department of Communities and Justice 

Locked Bag 5111, Parramatta NSW 2124 

 

Via email: policy@justice.nsw.gov.au 

 

 

Dear Mr Knight, 

 

Re: Statutory Review of the Graffiti Control Act 2008 (NSW) 

 

I write to you on behalf of the Aboriginal Legal Service (NSW/ACT) Limited (ALS). The ALS is 

an Aboriginal Community Controlled Organisation and the peak legal services provider to 

Aboriginal and Torres Strait Islander men, women and children in NSW and the ACT. 

 

The ALS welcomes the opportunity to provide feedback to the Government’s review of the 

Graffiti Control Act 2008 (Graffiti Act). In particular we welcome the opportunity to consider 

the appropriateness of the current penalties for offences under the Act (Question 2 of the 

Discussion Paper), specifically in relation to young people. 

 

The ALS submits that with respect to children and young people, the penalties for offences 

under the Graffiti Act must be considered within the broader penalty regime provided by 

child-specific legislation, including the Children’s Criminal Procedure Act (CCPA), Children 

(Community Service Orders) Act and the Young Offenders Act (YOA). Under the existing 

penalties regime, the sentencing options available to the Children’s Court include, where 

appropriate, cautions, fines, bonds, probation orders, community service orders, community 

clean up orders, and sentences of detention. Whilst under the YOA, the court may impose a 

caution or youth justice conference.  

 

Our below comments are focused on the interaction between the Graffiti Act and the 

penalties available under the YOA for young people accused of graffiti offences. 



At present the YOA excludes graffiti offences from the range of offences for which police, as 

opposed to the courts, are able to caution a young person or refer the young person to a 

youth justice conference. This is regardless of how relatively minor the graffiti offence is, or 

the age of the young person. Many serious offences, for example steal from person, 

aggravated break, enter and steal or reckless wound are not excluded.  

 

The view of the ALS is that the YOA should be amended to remove this exclusion for the 

following reasons: 

 

 The YOA provides appropriate penalties for graffiti offences that recognise the 

significant community cost of graffiti offences. It is the penalty itself rather than who 

administers the penalty that provides this.  

 The YOA provides appropriate penalties for graffiti offences that promote 

rehabilitation and ensure a young person takes responsibility for his or her actions 

and makes restitution. It gives victims a voice in youth justice conferences. 

 The YOA diverts a young person from the criminal justice system. There are current 

attempts to increase the diversion of young people in recognition of the benefits of 

the diversionary process and the criminogenic impact of the criminal justice system. 

Diversion by the police is preferable to court diversion as it avoids initial and ongoing 

contact with the criminal justice system both in respect of a charge and any bail 

related issues. 

 The YOA provides guidance for police discretion, including mandatory consideration 

of the seriousness of the offence, number of offences and any impact on the victim. 

 

While a young person before the court may be dealt with, if appropriate, by way of a 

community clean up order, it is the view of the ALS that a youth justice conference will most 

often be a more appropriate outcome. Both youth justice conferences and community clean 

up orders seek to ensure a young person makes reparation for their offence. However, 

there are very different sentencing principles and considerations that apply to children than 

apply to adults.  

 

The ALS suggests that a youth justice conference is a more appropriate sentencing outcome 

for young people for the following reasons: 

 

 Children are in a very different position to adults with respect to their ability to pay 

fines and the impact of fines on rehabilitation. Unlike a youth justice conference a 

community clean up order is an alternative penalty, that is, a court that imposes a 

fine may make an order requiring community cleanup work in order to satisfy the 

amount of the fine. The community clean up order ceases upon completion of the 

order or payment of the fine.  
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 The principle focus of the children’s court in sentencing is on the rehabilitation of the 

young person. A youth justice outcome plan can be significantly broader than a 

community clean up order, and must include at least one of the following: the 

making of reparation, such as graffiti cleanup work or the payment of compensation, 

participation in personal development or education programs and obligations 

suggested by any victim who attends the conference. As such it can seek to address 

any broader factors relevant to the offending. A community clean up order must 

include community cleanup work and if the young person is not sufficiently mature 

for such work and/or there is no work available it can not be imposed. Further, 

although a mandatory inclusion if practicable, young people can only be required to 

participate in ‘graffiti prevention programs’.  

 

The ALS recognises that there is widespread community concern around minimising graffiti 

and that graffiti offences are costly offences. However the YOA provides appropriate 

penalties that recognise this, give victims a voice and provide for a young person’s 

contribution to remediating any damage. Significantly, it also supports the important work 

being done in addressing the over representation of Aboriginal and Torres Strait Islander 

young people in the criminal justice system.  For these reasons the ALS recommends 

removing the exclusion of graffiti offences from the operation of police discretion under the 

YOA, to enable young people to access diversionary options at the earliest possible point. 

 

Yours faithfully, 

 

 

 
 

 

Karly Warner 

Chief Executive Officer 

Aboriginal Legal Service (NSW/ACT) Limited 

 

 

 


