A Surge Strategy for
Smokefree Aotearoa 2025
The role and regulation of vaping and other
low-risk smokefree nicotine products
Clive D. Bates
Professor Robert Beaglehole
Dr George Laking
David Sweanor
Ben Youdan
October 2019

A Surge Strategy for Smokefree Aotearoa 2025
The role and regulation of vaping and other low-risk
smokefree nicotine products
7 October 2019
Clive D. Bates
Director
Counterfactual
United Kingdom
Professor Robert Beaglehole
University of Auckland
New Zealand
Dr George Laking
University of Auckland
New Zealand
David Sweanor
University of Ottawa
Canada
Ben Youdan
ASH New Zealand Auckland
New Zealand

Citation: Bates C, Beaglehole R, Laking G, Sweanor D, Youdan B. 2019. A Surge
Strategy for Smokefree Aotearoa 2025: The role and regulation of vaping and
other low-risk smokefree nicotine products. Auckland: ASH New Zealand and
End Smoking New Zealand
Published jointly in October 2019 by ASH New Zealand and End Smoking New
Zealand
ASH New Zealand:
PO Box 11852, Ellerslie, Auckland 1542, New Zealand
www.ash.org.nz
End Smoking New Zealand:
108 Kahu Road, Paremata, Porirua 5024, New Zealand
www.endsmoking.nz
ISBN 978-0-473-49455-1
Typeset in LATEX by G Laking
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Executive summary
In New Zealand, smoking is the leading cause of premature mortality for cancer,
cardiovascular and respiratory disease. Smoking is also a leading contributor
to ethnic and socioeconomic inequities in health and welfare, while imposing
financial burdens on the poorest people. Progress in meeting the ambitious
Smokefree Aotearoa 2025 goal to reduce adult smoking prevalence to below
five percent by 2025 is now significantly off-track.
To get back on track, we advocate a surge strategy based on driving down
smoking by facilitating smokers to switch to smokefree alternatives such as vaping products, heated tobacco and smokeless tobacco products. These smokefree
alternatives present much lower health risks compared to cigarettes and with
the right tax structure can ease financial pressures on smoking households, mitigating both health and economic inequities.
The concept of a public health surge is drawn from management of disasters and emergencies where a rapid increase in capability is essential to meet
immediate demands. We argue that the concept can be applied to long-running
chronic emergencies where a rapid change relative to business-as-usual is necessary – in this case to meet a target that will otherwise be missed.
We outline the proposed surge strategy in more detail below and expand
in the body of this report.
• Smoking remains a major public health challenge that causes 5000 deaths
every year. In New Zealand, around one in seven adults (13.1%) or about
512,000 persons continue to smoke daily despite sustained tobacco control efforts over several decades. For Māori adults, the daily smoking
prevalence is one in three (31.2%), and for Pacific adults, one in five
(20.0%).
• Smoking is a significant cause of health inequity between ethnic groups
and by socio-economic status. The health inequities are compounded by
the financial burdens of purchasing tax-paid cigarettes, which attract one
of the highest tax rates in the world and fall disproportionately on the
poorest groups.
• The Smokefree 2025 goal can be achieved by accelerating the trend towards switching from high-risk smoked products such as cigarettes to lowrisk smokefree products such as e-cigarettes, heated tobacco products,
and smokeless tobacco.
• This approach is known as tobacco harm reduction, and is based on the
idea that people smoke for the nicotine but die from the tar. It works because almost all of the disease risk attributable to smoking arises from the
smoke: the particles of tar and toxic gases that are inhaled from burning
iv

tobacco. Nicotine creates dependence, which keeps people smoking. The
smoke contains thousands of toxic agents, many of which are formed in
reactions during combustion. If smokers can find satisfactory alternatives
to cigarettes that do not involve combustion but do provide nicotine, then
they would avoid almost all of the disease risk.
• This harm reduction concept is endorsed in Article 1 of the World Health
Organization Framework Convention on Tobacco Control (FCTC) and is
supported by many scientists and policy experts world-wide. It is a complement, not an alternative to established tobacco control approaches and
works by giving smokers additional and more appealing options to quit
smoking.
• E-cigarette use or vaping has emerged as a popular new technology and
phenomenon. The devices deliver nicotine via an aerosol (liquid mist)
with added flavours. They are popular with many former smokers because they replace many aspects of smoking, not just nicotine. This includes hand-to-mouth habits and behavioural rituals, while also providing a pleasurable sensory experience and flavours that aid in switching.
They are largely marketed as comnsumer alternatives to smoking and are
intended to be pleasurable. That is an important contrast with nicotine
replacement therapy or smoking cessation medicines. This consumer appeal may be the reason why vaping attracts smokers in greater numbers
and faster than established smoking cessation approaches.
• There is also a new generation of tobacco products that heat rather than
burn tobacco. These smokefree products also create a flavoured vapour
aerosol but do not create products of combustion. In three years following
introduction of heated tobacco products in Japan, cigarettes sales volumes
fell by 33 percent, an unprecedented decline.
• There has been renewed interest in smokeless tobacco as the experience
of snus, a form of smokeless tobacco, in Scandinavia has become more
widely recognised. For example, in Sweden where snus use has been
displacing smoking, adult daily smoking prevalence has already fallen to
five percent – compared to a European Union average of 26 percent.
• Like many new and disruptive innovations, there are also potential risks.
Concerns have been raised about abuse, youth uptake and unknown longterm health effects. However, there is much existing evidence to provide
reassurance. Regulators therefore must try to exploit the opportunities
but also to mitigate the risks of adverse effects through effective regulation.

v

• Effective regulation involves striking a balance between measures that
are so weak they do not have the intended effect and measures that are
so excessive that they cause unintended harm. For example, by obstructing smokers switching from smoking by making smokefree alternatives
more expensive, less appealing, or more difficult to access. The way to
strike this balance is to adopt risk-proportionate regulation. This imposes
regulatory burdens and controls in proportion to the risk posed by the
product, but also taking account of the opportunities it offers.
• The New Zealand government is currently revisiting the regulatory framework for consumer nicotine products. It has the opportunity to introduce
world best-practice by developing a framework for risk-proportionate regulation for smokefree alternative nicotine products. Key features of such
a framework would include the following:
– Differentiation between smoked and smokefree products. A comprehensive framework would cover all forms of consumer nicotine
product. The key differentiator for policy purposes is whether the
product is for smoking. Combustion is far more important than the
distinction between tobacco and non-tobacco products. Smokefree
tobacco and nicotine products can displace smoking and greatly reduce health burdens. It follows that they should be treated differently to smoked products – reflecting opportunity as well as risk.
– A nuanced approach to youth use of smokefree products. Measures introduced to protect youth should focus primarily on responsible marketing and not on modifying or limiting the appeal of the
product itself to adults. Youth use may be beneficial for some young
people who are smokers or would-be smokers – it is important, therefore, to recognise that some young people could be potentially harmed
by measures aimed to protect youth.
– Recognising that flavours play an important role. Flavours are
integral to the appeal of smokefree alternatives and an essential part
of the proposition to smokers to try switching and remain smokefree.
They also raise concerns about attracting non-smoking youth. We
recommend focussing controls on marketing, branding, and flavour
descriptors rather than on banning particular flavour chemicals or
categories (except where there are safety concerns).
– Controls on advertising, not an outright ban. Advertising allows
new smokefree products and innovation to reach smokers and encourage switching. It is, in essence, anti-smoking advertising. Controls on themes, placement, timing and media are appropriate, but
not a ban. It is important to recognise that a ban on advertising
vi

of smokefree alternatives has the effect of protecting the dominant
cigarette trade and discouraging smoking cessation.
– The policy for use of smokefree products in public spaces should
be a matter for owners or managers. In the absence of evidence of
a plausible material risk to bystanders arising from vaping or heated
tobacco products, the government should not mandate wide-ranging
bans; nor should it treat smokefree vapour products as though they
are smoked products. The same reasoning applies to limitations by
local authorities on vaping in outdoor places, e.g., central business
districts, beaches, and parks. The government’s role should be to
provide information to assist decision-making by owners and managers of properties.
– Warning and packaging labels should convey accurate information including messages that explain relative risk. Warnings
should not be misused to scare users out of trying products that could
be life-saving for them. They should be focussed on helping smokers
make better-informed decisions by communicating relevant risk information, including risks relative to smoking, ideally using a range
of statements authorised by health officials.
– Smokefree products should have access to the market via a notification regime. There should be no requirement for pre-market
authorisation, but post-market surveillance and a system for product
stewardship that allows improvements and innovations to assist in
mitigating safety risks or emerging problems.
– Products should meet specific safety standards for devices, liquids and ingredients. Such standards for chemical, thermal, mechanical and electrical safety are emerging internationally, and New
Zealand is well placed to take advantage of these. For heated tobacco, standards should provide assurance that there is no combustion. There are established and recommended standards for smokeless tobacco to draw on.
– Plain-packaging should be mandatory for smoked products only.
The rationale for standardised plain packaging does not apply to
smokefree alternatives, which both impose low risks and offer substantial benefits to smokers who switch. Different packaging would
also help convey to consumers the different risk profile of these
products in a clear and intuitive manner.
– The fiscal regime should create a strong incentive to switch from
smoking to smokefree products. Most smokefree products should
attract only standard sales taxes and zero excise duties. If excise duty
is applied, it should leave the highest-taxed smokefree product with
vii

a much lower tax burden than the lowest-taxed smoked product to
support switching.
– Public health agencies should provide well-crafted communications to help smokers make informed choices. Public health communicators should engage all relevant stakeholders in communicating risk and the case to switch from smoking to smokefree products.
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1.1

Introduction
New impetus needed to meet New Zealand’s 2025 smoking
targets

In 2011, the government of New Zealand set the ambitious Smokefree Aotearoa
2025 goal to reduce adult smoking prevalence to ‘minimal levels’. This has
been defined as daily smoking rates falling below five percent for all New Zealanders.1 Data from the New Zealand Health Surveys show achievement falling
far short of ambition.2 Should the trend since 2011 persist, the target will be
missed by a substantial margin as shown in figure 1 and confirmed in independent assessments.3

Figure 1: Daily adult smoking and linear trend New Zealand 2011-17
1

Ministry of Health, Smokefree Aotearoa 2025, initiated in March 2011
https://bit.ly/2n8lMaD and Health Promotion Agency (New Zealand) Smokefree Aotearoa
2025 web site https://bit.ly/2PNdrp6. The targets are not precisely specified in official
sources. For example, it is not always clear whether the targets refer to daily or current
smoking; which datasets and years will be used to assess progress; and whether the targets
apply to the whole population or to each major population group.
2
Ministry of Health. New Zealand Health Survey 2017-18 data tables https://bit.ly/2o5mjdc
3
ASPIRE2025, Achieving Smokefree Aotearoa by 2025, 2 August 2017
https://bit.ly/2oPIlRP

1

Daily smoking %

All adults

Māori

Pacific

Baseline 2011-12

16.3

37.7

22.6

2018 interim target

10.0

18.9

11.3

Shortfall 2017-18

13.1

31.2

20.0

2017-18 shortfall from
2018 target

49%

66%

77%

Table 1: Smokefree Aotearoa interim targets versus shortfall

In setting the aspirational goal for 2025, the government also set specific
interim targets for 2018:
• daily smoking prevalence must fall to 10 percent
• the Māori and Pacific rates should have halved from their 2011 levels.
The 2017-18 the actual smoking prevalence fell short of these 2018 targets by
approximately half for the general adult population, by two-thirds for the Māori
population and by three-quarters for the Pacific population.

1.2

Smoking as a driver of health inequity in New Zealand

Though the average daily smoking prevalence in 2017-18 Health Survey was
13.1 percent, the burden of smoking is highly inequitable, in particular for
Māori and Pacific populations. Māori adults have daily smoking prevalence of
31.2 percent and Māori women 34.9 percent. As a result, the Māori population
suffers significantly worse outcomes for smoking-related diseases. For example,
the rates of lung cancer mortality for Māori are three times that of non-Māori.
Māori also have significantly higher rates of cardiovascular and respiratory disease, and sudden unexpected deaths in infancy.4,5 Smoking accounts for a
substantial share of socio-economic gradients in health and well-being in every
country and has long been understood to be a critical driver of health inequity
in New Zealand6 . Adults living in the most socio-economically deprived areas
were three times as likely to be current smokers as people living in the least4
Glover M. et al. Health consequences of tobacco use for Māori – cessation essential for
reducing inequalities in health, New Zealand Medical Journal, 126:1379 2013
https://bit.ly/2mtP2YZ
5
Ministry of Health, Mortality 2016 Data Tables. Published December 2018
http://bit.ly/2mBGjUI
6
Ministry of Health, Inhaling Inequality: Tobacco’s contribution to health inequality in New
Zealand, Public Health Intelligence Occasional Bulletin No 7, October 2001
https://bit.ly/2mtKqC9
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deprived areas, after adjusting for age, sex, and ethnic differences. In New Zealand, the poorest 20% of adults have four times the daily smoking prevalence
(23.2 percent) as the 20% in the highest income (5.7 percent).

1.3

Smoking as a driver of economic inequity in New Zealand

The differential health impact and life-expectancy arising from the unequal distribution of smoking is compounded by a painful economic penalty experienced
by the poorest. According to Stats New Zealand,7 cigarette prices are a driver
of financial inequity:
The tax increase was implemented at the beginning of the year 2018,
bringing the average price for a packet of 25 cigarettes up to NZ$35.14.
Of the different household groups measured, Māori households saw the
highest inflation in the March 2018 quarter (up 1.3 percent), compared
with 0.8 percent for all households. This increase for Māori households
was driven by higher prices for cigarettes and tobacco, and interest payments.
The average price of tax-paid cigarettes in New Zealand has risen by 92%
in real terms since 2011 and is now high by international standards8 . A person
earning the average New Zealand wage and smoking the average of 10 cigarettes a day would need to work full time for 6 weeks in order to fund their
annual tobacco use.
Tobacco taxes are strongly regressive, and the burdens fall heavily on those
in poorer groups who continue to smoke. Some argue that tobacco tax increases
are progressive, because they prompt more quitting in poorer groups and that
there is therefore a net benefit to poorer groups as a whole9 even though they
continue to bear a disproportionate share of the tax burden. We argue that under any conventional definition, tobacco tax is highly regressive with some of
the harms mitigated by increased quitting in poorer groups. Whatever definition is used, it is an ethical imperative to reinforce the quitting effect by providing support for smoking cessation as an ancillary policy to tobacco taxation –
7
Stats New Zealand, Cigarettes spark inflation for most household groups, 13 May 2018
https://bit.ly/2mxNnSe
8
Stats New Zealand, Consumers price index: December 2018 quarter. 22 January 2019
https://bit.ly/2nhs9s5. The chart uses the CPI-weighted price for each quarter and applies a
deflator based on the CPI index. For international comparison, NZ$35.14 for 25 is equivalent
to US$19.16 or UK £14.65 for 20 (XE.com, 21 February 2019). US average cigarette prices
vary by US state from US12.85 (New York) to US$5.25 (Missouri & Virginia) for 20
https://bit.ly/1P02IhN. UK average cigarette price reached £10.66 for 20 in early 2019
https://bit.ly/2oHHQcj. New Zealand prices are thus 37% higher than UK prices (the highest
in Europe) and 49% (New York) to 265% (Missouri & Virginia) higher than the United States.
9
See, for example: Cancer Council of Victoria (Australia), Are Tobacco Taxes Regressive?
https://bit.ly/2o7MbFj
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an approach endorsed by the World Health Organization.10 smokefree products
add to the range of of pro-health options available to smokers respond to cigarette taxation.
This point was recognised by Ernst & Young11 in its review on New Zealand’s tax policy for the Ministry of Health:
When looking at daily smoking prevalence by deprivation quintile, more
deprived populations appear to have much higher rates of smoking in each
year of analysis (2006/07 to 2016/17) – suggesting that tobacco control
interventions targeted towards deprived groups are required to achieve
equitable outcomes.
Taxation on cigarettes has been increased aggressively as a key policy instrument in tobacco control. It is effective in reducing smoking and smoking
initiation but has driven up consumer prices for continuing smokers.

Figure 2: Real price increases since 2011 – New Zealand

10
Loring B. Tobacco and Inequities: Guidance for Addressing Inequities in Tobacco-Related
Harm. World Health Organization, Regional office for Europe; 2014. https://bit.ly/2mxxmvy
(see page 9)
11
Ernst & Young Transaction Advisory Services Limited (EY) Evaluation of Tobacco Excise
Increases as a Contributor to Smokefree 2025. (under contract to Ministry of Health) 27
November 2018 http://bit.ly/2nbc7jC
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Year

Current
adult
smoking
prevalence

2011

18.2%

3.476

2018

14.9%

3.899

Population Smoker
(≥ 15
populayears)
tion
million

Tax
revenue
NZ$
million

Average
tax per
smoker
NZ$

Average
tax per
smoker
at 2018
prices

633,596

$1,270

$2,008

$2,179

580,951

$1,923

$3,310

Table 2: Smoking and tax burden New Zealand 2011 and 2018

Despite falling smoking prevalence, official data12 show increases in overall
tax revenue over time. This higher revenue take is now concentrated on a smaller smoker population, disproportionately from the poorer groups. This means
tobacco tax paid by the average smoker increased from around NZ$2,000 in
2011 to approximately NZ$3,300 in 2018, with General Sales Tax adding a
further tax burden.
The average New Zealand smoker consumed 9.9 cigarette equivalents per
day in 201813 . In early 2019, the cheapest tax-paid cigarettes were approximately NZ$25 for 20,14 meaning an average smoker buying the cheapest tax-paid
budget cigarettes would spend NZ$4,517 per year. But these averages obscure
much higher overall financial burdens for more dependent smokers. A pack-aday budget cigarette smoker would spend in excess of NZ$9,000 per year on
smoking.15
Because smoking rates are much higher in the lowest socio-economic groups,
approximately 60% of the total tobacco tax take in New Zealand is paid by
people in the poorest 40% of the population. Māori make up 16% of the New
Zealand adult population but contribute 30% of the total tax on tobacco.16 Tobacco tax is just one tax that falls disproportionally on Māori: the same analysis
shows that the 2018 annual tax taken from Māori via consumption of tobacco,
12

Ministry of Health, Tobacco Returns, 2016 data tables. https://bit.ly/2n8QlNo. For 2018:
Siddharth, P. Quantifying Māori spend on tobacco, alcohol and gambling. A report for the
Centre of Research Excellence: Indigenous Sovereignty & Smoking. NZIER: Wellington. May
2019. See Table 4. https://bit.ly/2nhnh6f. Smoking prevalence refers to combined daily and
non-daily smoking.
13
Ministry of Health, New Zealand Health Survey, 2017/18. http://bit.ly/2msoveq
14
The Discount T, Price List 2019. Accessed 21 Feb 2019 https://bit.ly/2oQBtnh
15
Ernst & Young Transaction Advisory Services Limited (EY) Evaluation of Tobacco Excise
Increases as a Contributor to Smokefree 2025. (under contract to Ministry of Health) 27
November 2018 http://bit.ly/2nbc7jC
16
Siddharth, P. Quantifying Māori spend on tobacco, alcohol and gambling. A report for the
Centre of Research Excellence: Indigenous Sovereignty & Smoking. NZIER: Wellington. May
2019. See Table 4. https://bit.ly/2nhnh6f
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alcohol and gambling was $1.1 billion. To put this in perspective, two years
of tax revenue at this amount is almost equal to the nominal total paid out in
Treaty of Waitangi settlements over the last 25 years (i.e. $2.2 billion by mid2018).17 Just three years of annual tax-take for tobacco, $723m in 2018, would
approximate to the nominal treaty settlements to date.
How much would a smoker switching to vaping save? The savings
depend on what sort of cigarettes they smoke and how many per day, which
alternative devices they use, how much of which consumables they consume,
and how it is sourced. One informal estimate suggested that for New Zealand,
a switch from smoking to vaping would reduce the costs for a pack-per-day user
by at least 90 percent, from over NZ$9,000 to less than NZ$900 per year.18 The
tax regime for smokeless and heated tobacco products is still under development, but we argue that it should be designed to create an economic incentive
to switch to complement the health and welfare incentive.

1.4

The concept of tobacco harm reduction

The idea of tobacco harm reduction is that non-combustible nicotine products
(e-cigarettes, smokeless tobacco, heat-not-burn tobacco products, pure nicotine products) can displace combustible smoking products such as cigarettes.
Because it is smoke (the tar particles and toxic gases) that causes the harm to
health, not the nicotine, there is a dramatic dividend to health from switching
from a smoked to a smokefree nicotine product. The key health distinction in
nicotine products is whether they involve smoke (as distinct from vapour) – the
products of combustion of burning tobacco – or not. This has been known since
at least the 1970s:19
People smoke for the nicotine, but they die from the tar.
The harm reduction concept has considerable support in the expert community, both internationally and in New Zealand. In October 2018, a letter to
WHO from 72 experts worldwide made the case:20
These are established and new technologies that deliver nicotine to the
user without combustion of tobacco leaf and inhalation of tobacco smoke.
17

Fryers A. The amount allocated to Treaty of Waitangi settlements is tiny, compared with
other Government spending, Stuff, August 2018 https://bit.ly/2mxPVjg citing data from the
Office of Treaty Settlements.
18
NZVapor, Smoking and vaping – a cost comparison. 8 October 2018 https://bit.ly/2oHCuxI
19
Russell MJ. Low-tar medium nicotine cigarettes: a new approach to safer smoking. BMJ
1976;1:1430–3. https://bit.ly/2n8pIIr
20
Letter from 72 specialists in nicotine science, policy and practice to Director General World
Health Organisation, Innovation in tobacco control: developing the FCTC to embrace tobacco
harm reduction, 1 October 2018 https://bit.ly/2oHLpzd
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These technologies offer the prospect of significant and rapid public health
gains through ‘tobacco harm reduction’. Users who cannot or choose
not to quit using nicotine have the option to switch from the highest
risk products (primarily cigarettes) to products that are, beyond reasonable doubt, much lower risk than smoking products (e.g. pure nicotine products, low-toxicity smokeless tobacco products, vaping or heated
tobacco products). We believe this strategy could make a substantial
contribution to the Sustainable Development Goal to reduce premature
deaths through non-communicable diseases (SDG Target 3.4).
Tobacco harm reduction is recognised as part of the definition of tobacco
control in the WHO Framework Convention on Tobacco Control:21
tobacco control means a range of supply, demand and harm reduction
strategies that aim to improve the health of a population by eliminating or
reducing their consumption of tobacco products and exposure to tobacco
smoke.
A joint House of Representatives Māori Affairs and Health Committee inquiry noted in December 201822 that New Zealand was off-track to meet the
2025 goal and that regularising the market for vaping products should be recognised as part of the policy response:
We recommend that legislation be enacted to recognise and regulate
vaping and ecigarettes as a pathway to help smokers to quit.
The most recent data show 4.7 percent of New Zealand adults use ecigarettes and a higher proportion, 8.1 percent, among the Māori population23 .
Prevalence for the highest income third of New Zealanders is 2.5% compared
to 6.2% of the lowest income third24 . This suggests those under financial stress
from smoking and with the highest smoking rates are turning to these products.
A 2018 exploratory survey of New Zealand vapers (n=218) found 99% of
vapers were either current or former smokers and that 94% of participants
reported they were smokers when they started vaping25 . The HPA Healthy Lifestyles Survey found that 47% of New Zealand vapers were ex-smokers, 50%
were current smokers and only 3% were never smokers.26
21
WHO Framework Convention on Tobacco Control, 2003 https://bit.ly/2n83w16 Article
1(d)
22
Māori Affairs Committee and Health Committee of the House of Representatives, joint
Briefing on achieving the Smokefree 2025 goal for New Zealand, 11 December 2018
http://bit.ly/2oazXf7
23
Ministry of Health. New Zealand Health Survey 2017-18 data tables https://bit.ly/2o5mjdc
24
Health Promotin Agency. New Zealand Healthy Lifestyles Survey 2018. Accessed July
2019. http://kupe.hpa.org.nz/
25
Truman P, Glover M, Fraser T. An Online Survey of New Zealand Vapers. Int J Environ Res
Public Health. 2018;15(2). https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5858291/
26
Health Promotion Agency. Personal communication to B Youdan. June 2019.
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1.5

Categorising tobacco harm reduction products

The following diagram represents the current state of the smokefree (i.e. reduced risk) consumer products. Four categories are identified: vaping products;
heated tobacco products; smokeless tobacco products and oral nicotine products.

Figure 3: Categorizing alternative nicotine delivery systems (ANDS)
The key distinction for public health policy is not whether a product does
or does not contain tobacco, it is whether or not it is intended to be smoked.
From a health risk perspective, the key distinction is between combustible and
non-combustible products. The risk profile of e-cigarettes, smokeless nicotine
and tobacco, and heated tobacco products have more in common with each
other than with cigarettes – they are all much less risky than smoking products.
1.5.1

Vaping products

There remains some controversy about how much lower risk vaping is compared to smoking, but it is beyond reasonable doubt that vaping will prove to
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be much less harmful than smoking27 . The Royal College of Physicians (London) uses the following formulation to communicate the relative of smoking
and vaping risk:28
Although it is not possible to precisely quantify the long-term health
risks associated with e-cigarettes, the available data suggest that they are
unlikely to exceed 5% of those associated with smoked tobacco products
and may well be substantially lower than this figure.
Because vapour-based products more closely resemble smoking than smoking
cessation medications – providing nicotine impact, throat sensation, flavours,
and behavioural ritual – it is likely they will be an alternative that works well
for many smokers, especially as the products continue to evolve through innovation.
As early as 2013, a New Zealand-based randomised controlled trial (RCT)
was among the first to demonstrate the potential of e-cigarettes in smoking
cessation.29,30 These findings were supported by a Cochrane Review the following year.31 Five years later, with improved technologies available, a new
randomised controlled trial showed that in a clinical trial setting, e-cigarettes
were almost twice as effective at supporting smoking cessation as nicotine replacement therapy:32
The 1-year abstinence rate was 18.0% in the e-cigarette group, as compared with 9.9% in the nicotine-replacement group.
27

National Academies of Science, Engineering and Medicine (US). The Public Health
Consequences of E-cigarettes. Washington DC. January 2018. https://bit.ly/2msRe2O Launch
presentation summary (slide 44) https://bit.ly/2o8Ycub https://bit.ly/2oPQshf
28
Royal College of Physicians (London) Nicotine without smoke: tobacco harm reduction 28
April 2016 https://bit.ly/244lizV
29
Bullen C, Howe C, Laugesen M, McRobbie H, Parag V, Williman J, et al. Electronic
cigarettes for smoking cessation: a randomised controlled trial. Lancet. 2013 Nov
16;382(9905):1629–37. https://bit.ly/2SjEDJF
30
O’Brien B, Knight-West O, Walker N, Parag V, Bullen C. E-cigarettes versus NRT for smoking
reduction or cessation in people with mental illness: secondary analysis of data from the
ASCEND trial. Tob Induc Dis; 2015;13(1):5. http://bit.ly/2nbH33d
31
McRobbie H, Bullen C, Hartmann-Boyce J, Hajek P. Electronic cigarettes for smoking
cessation and reduction. Vol. 2014, Cochrane Database of Systematic Reviews. John Wiley &
Sons, Ltd; 2014. https://bit.ly/2kNmB7q
32
Hajek P, Phillips-Waller A, Przulj D, Pesola F, Myers Smith K, Bisal N, et al. A Randomized
Trial of E-Cigarettes versus Nicotine-Replacement Therapy. N Engl J Med. 2019 Feb 14;380(7)
https://bit.ly/2RWdcd0. This result is supported by a further large randomised controlled trial
from New Zealand; Walker N, Parag V, Verbiest M, Laking G, Laugesen M, Bullen C. Nicotine
patches used in combination with e-cigarettes (with and without nicotine) for smoking
cessation: a pragmatic, randomised trial. Lancet Respir Med. 2019 Sep 9. [Epub ahead of
print] PubMed PMID: 31515173.
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Randomised controlled trials are informative, but do not tell the full story.
In real life, most nicotine use is not in a clinical setting but by consumers purchasing from shops on their own initiative and subject to multiple behavioural
influences. For example, in real life the success of such products depends on
users choosing to try them. A 2014 study33 showed that e-cigarettes sold direct
to consumers were substantially more effective than NRT at achieving smoking
cessation.
People attempting to quit smoking without professional help are approximately 60% more likely to report succeeding if they use e-cigarettes than
if they use willpower alone or over-the-counter nicotine replacement therapies such as patches or gum.
More recently, a large scale, multi-year UK survey showed that users of ecigarettes showed the highest odds of reporting abstinence compared to users
of other forms of smoking cessation aid and those using no aids to quit.34
1.5.2

Heated tobacco products

Heated tobacco products use an aerosol to draw flavours and nicotine from
tobacco that has been electrically heated to below the temperature at which
combustion begins (typically not above the range 300–350°C; combustion occurs at ~900°C).
The first heated tobacco product has recently been classified as “appropriate for the protection of public health” by the U.S. Food and Drug Administration and is likely to be much less harmful than smoking as trials confirm much
lower exposures to harmful agents35 .
In some jurisdictions, heated tobacco products have made a dramatic impact. Cigarette volumes in Japan have fallen by 33 percent in three years, from
43.6 billion sticks in Jan-March 2016 to 29.1 billion sticks in Jan-March 201936 .
Analysts at Citi Group attribute the disruption of the cigarette market to heated
tobacco products37 . A one third decline in cigarette sales in three years is unprecedented and shows the potential of this technology to bring on the endgame
for smoking.
33
Brown J, Beard E, Kotz D, Michie S, West R. Real-world effectiveness of e-cigarettes when
used to aid smoking cessation: a cross- sectional population study. Addiction. 2014
1;109(9):1531–40. https://bit.ly/2oNdyoB Press release 20 May 2014 https://bit.ly/2o39HDx
34
Jackson S, Kotz D, West R, Brown J. Moderators of real-world effectiveness of smoking
cessation aids: a population study. Addiction. 2019 May 22;add.14656.
https://bit.ly/2LhV35P
35
Food and Drug Administration (US). 2019 Premarket Tobacco Product Marketing Orders:
iQOS system holder and charger. Decision Report, 4 May 2019. https://bit.ly/2o1tWBy
36
Japan Tobacco, Japanese Domestic Cigarette Sales Results, Monthly reports 2016-19.
https://bit.ly/2oKIzcJ
37
A. Spielman, The new world of tobacco, Citi Group, page 20. 18 April 2018
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1.5.3

Smokeless tobacco

One comprehensive literature review puts the risks of snus use at around 1
percent of that of smoking.38 American analysis of modern smokeless tobacco
showed no excess all-cause mortality risk among exclusive smokeless users.39
There is proof-of-concept for the possible health gains from this idea: in
Sweden current adult smoking had fallen to seven percent by 201740 primarily
because smoking has been displaced by use of a form of smokeless tobacco
known as snus. There has been a substantial beneficial impact on cancer and
other smoking-related diseases in Sweden as a consequence.41 There has not
been a shift in the site of cancers from the lung to the oral cavity.
Smokers are at approximately three times the risk for oral cancers than
snus users. Snus users have oral cancer risks that are not significantly different
to non-users, but there are persistent misperceptions about smokeless tobaccos
and oral cancer.42,43,44
In Norway, daily smoking prevalence among 16-24-year-old women fell
from 17 percent in 2008 to just one percent in 2017,45 again because of the
displacement of smoking by snus.
1.5.4

Oral nicotine products

In some jurisdictions there are emerging new non-tobacco products such as
gums, lozenges or film, strips designed to be sucked or chewed, or otherwise
consumed orally through absorption via the mouth, gums or throat. There are,
38

Lee PN. Epidemiological evidence relating snus to health – an updated review based on
recent publications. Harm Reduct J. England; 2013;10(1):36.
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4029226/
39
Fisher MT, Tan-Torres SM, Gaworski CL, Black RA, Sarkar MA. Smokeless tobacco mortality
risks: An analysis of two contemporary nationally representative longitudinal mortality
studies. Harm Reduct J. BioMed Central; 2019 Dec 11;16(1):27.
40
European Commission. Eurobarometer Special Survey 458: Attitudes of Europeans
towards Tobacco and Electronic Cigarettes. 2017. Fieldwork March 2017. Published May
2017 http://bit.ly/2nbKpDl Daily smoking had fallen to 5 percent.
41
Ramstrom L, Borland R, Wikmans T. Patterns of Smoking and Snus Use in Sweden:
Implications for Public Health. Int J Environ Res Public Health; 2016 Nov 9;13(11).
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5129320/
42
Lee PN. Summary of the epidemiological evidence relating snus to health. Regul Toxicol
Pharmacol. 2011;59(2). https://bit.ly/2mt9uJn
43
Lee PN, Hamling J. Systematic review of the relation between smokeless tobacco and
cancer in Europe and North America. BMC Med. BioMed Central; 2009 Jul 29;7(1):36.
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2744672/
44
Data from International Agency on Cancer (IARC) WHO cancer mortality database.
http://www-dep.iarc.fr/WHOdb/WHOdb.htm
45
Statistics Norway, Tobacco Alcohol and Other Drugs, https://bit.ly/2Eb1O5y
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Figure 4: Lung cancer mortality – selected countries – source IARC

for example, non-tobacco variants of snus now available in New Zealand46 .
Some forms of nicotine replacement therapy may also be placed in this category. These products are likely to have similar risk profiles to NRT but may
be packaged and marketed as consumer products designed as alternatives to
smoking rather than as medicines.
In summary, there is now a substantial body of literature47 that, taken as
a whole, indicates that low-risk non-combustible nicotine technologies can successfully displace smoking and provide a significant dividend for public health.
Further background on tobacco harm reduction is available in Appendix 3.
46

For example, New Zealand Smokefree Tomorrow launched ‘White Fox’ non-tobacco
nicotine pouches in May 2019 with a stated aim of contributing to smoking cessation and the
2025 target. Scoop NZ, Will New Zealand Smokers Quit Scandinavian Style? 8 May 2019
http://bit.ly/2o3uLtL
47
Bates CD, Mendelsohn C, Submission 336 – Evidence to Standing Committee on Health,
Aged Care and Sport (Australia) Inquiry. The Use and Marketing of Electronic Cigarettes and
Personal Vaporisers in Australia Do vapour products reduce or increase smoking? A summary
of published studies. 19 October 2017 http://bit.ly/2mz8HXy
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1.6

The precautionary principle – misunderstood and misused

Much policy discourse has focussed on applying the precautioning principle
to recognise residual uncertainties in the ultimate health risks of smokefree
and the obvious limitation that it is impossible to have multi-decadal epidemiology when products are relatively new. However, the precautionary principle
requires disciplined application. For example, the European Union’s interpretation stresses the need for a rounded assessment, taking account of:48
• Proportionality between the measures taken and the chosen level of protection.
• Non-discrimination in application of the measures.
• Consistency of the measures with similar measures already taken in similar situations or using similar approaches.
• Examination of the benefits and costs of action or lack of action.
• Review of the measures in the light of scientific developments.
Of particular relevance in this list, is the requirement to assess consequences
of both action and inaction – in other words, to take account of plausible harms
that would arise from restricting what are likely to be far less harmful products
in a market dominated by cigarettes. There is no avoiding a risk assessment
based on what is known, looking not only at the risks of the product, but
also risks that might arise from policies justified on supposedly precautionary
grounds.
Because the risks of smoking are so great and the ease with which poorlydesigned regulation of smokefree products can increase smoking, there should
be a high bar to restricting safer alternatives on the grounds of uncertainty
about future risks that are unknown, implausible or likely to be far lower than
for smoking. Recommendation 3 below and Appendix 2 includes further discussion on the role of unintended consequences in policy-making in this area.
The precautionary principle has greatest relevance where risks are systemic, irreversible, accumulative or severe, and this is why the principle initially gained prominence in environmental decision-making. These conditions
do not apply to smokefree products, which pose individual risks which can be
addressed through changing user behaviour or retrospective regulation.
Uncritical recourse to the precautionary principle is not helpful in forming
nicotine policy and that the concept has not been applied rigorously by those
arguing for precautionary restrictions.49
48
European Commission, The precautionary principle, COM(2000) 1 (final), January 2000
https://bit.ly/2nh6qQU
49
See Bates CD. Ten intellectual contortions: a guide to the sophistry of anti-vaping activists,
Part 7: the precautionary principle. The Counterfactual. 6 April 2018. http://bit.ly/2mywHKn
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2

Policy development and legislative proposals

Until March 2018, the default position of New Zealand legislation was that
import-for-sale, sale or distribution of vaping products containing nicotine,
smokeless tobacco, and heated tobacco products were prohibited under the
smokefree Environments Act50 , unless licensed as a medicine with a therapeutic
claim under the Medicines Act, 1981.51 New Zealand users were, however, able
to source products online and via some shops that sold products without nicotine.
However, from 2016 an emerging new approach began. A consultation on
policy towards e-cigarettes in 201652 provided new impetus to tobacco harm
reduction. In 2017, in response to a request from the Cabinet, the Ministry of
Health released new policy papers53 with a view to providing a proper legal
foundation for use of e-cigarettes to help achieve the Smokefree 2025 goal.
In March 2018, the Ministry of Health took legal action against Phillip
Morris International54 to enforce a prohibition on the sale of the company’s
heated tobacco product, IQOS, by applying Section 29 of the Smokefree Environments Act. The court rejected the government’s arguments and found
in favour of PMI. In May 2018, the government announced it would move to
risk-proportionate regulation of all tobacco/nicotine products, and amend the
legislation as needed.55
In November 2018, the Ministry of Health published new policy papers:
a Cabinet paper56 and a Regulatory Impact Statement57 outlining proposed
amendments to the smokefree Environments Act to implement risk-proportionate
regulatory policy. Six main proposals are introduced in the Cabinet paper:
• 8.1 clarify that all nicotine vaping liquid is covered by the SFEA and
extend coverage to include nicotine-free vaping liquid, and vaping
50

Smokefree Environments Act, 1990 (New Zealand) http://bit.ly/2oODsbI Section 29 of the
Act creates the prohibition http://bit.ly/2oPdlkU
51
Medicines Act, 1981 (New Zealand) http://bit.ly/2o03b0u
52
Ministry of Health, Policy Options for the Regulation of Electronic Cigarettes: A
consultation document, 2 August 2016 http://bit.ly/2oPeCII Consultation on Electronic
Cigarettes: Analysis of submissions April 2017 http://bit.ly/2oKGxta
53
Associate Minister for Health, paper to Cabinet: Regulation of smokeless tobacco and
nicotine-delivery products, 1 August 2017 http://bit.ly/2oQMmWb] and Ministry of Health,
Regulatory Impact Statement: Regulation of smokeless tobacco and nicotine-delivery
products, 1 August 2017 http://bit.ly/2o17BEe
54
Ministry of Health v Philip Morris NZDC 4478. 27 March 2018 http://bit.ly/2o17Or0
55
Ministry of Health, Ministry to consider risk-proportionate regulation for vaping and
heated tobacco products, 9 May 2018. http://bit.ly/2mvwdV9
56
Associate Minister of Health, paper to Cabinet: Supporting smokers to switch to
significantly less harmful alternatives, 21 November 2018.http://bit.ly/2nk3SS5
57
Ministry of Health, Regulatory Impact Statement: Supporting smokers to switch to
significantly less harmful alternatives, updated January 2019 http://bit.ly/2niuino
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and smokeless tobacco product devices and components
• 8.2 enable the prohibition of flavours and colours that attract children and young people to vaping and smokeless tobacco products
• 8.3 prohibit vaping and the use of similar tobacco devices in legislated smokefree areas, with an exemption for specialist R18 retailers
• 8.4 enable product safety requirements to be set for vaping and
smokeless tobacco products
• 8.5 implement a product notification system to support post-market
action where concerns arise with a product
• 8.6 introduce adverse reactions reporting and monitoring, product
recalls, and suspensions and cancellations of product notifications.
These six measures are discussed in the six sections below. Further proposals (warnings, packaging, taxation and public information) are discussed in
Section 3. The full list of recommendations is set out in Appendix 1.

2.1

Widening the scope of tobacco control legislation – the
general framework

The Cabinet paper states:
• 8.1 clarify that all nicotine vaping liquid is covered by the SFEA and
extend coverage to include nicotine-free vaping liquid, and vaping
and smokeless tobacco product devices and components
It would be far better for a government to have made an active choice
about the appropriate policy for all the emerging products rather than let policy
follow a default from legislation designed primarily to regulate smoked products.
This should be based on a calculation of public interest and appropriate management of risks and benefits.
A reliance on regulation developed before new products existed, and often for a different purpose, is rarely likely to lead to the best outcome. It
can exclude public deliberation or close down opportunities before they can be
assessed. This is an unfortunate feature of the Australian system, which perversely favours the most harmful products. In Australia, regulation designed
to schedule nicotine as a poison has the effect of banning consumer nicotine
products other than those approved as a human or animal medicine or “tobacco prepared and packed for smoking”.58 A rational regulatory system should
not, by default, confer a monopoly to the most dangerous form of a consumer
58

Federal Government of Australia, Poisons Standard 2019, Schedule 7 entry for nicotine
http://bit.ly/2oSnVHS
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product and exclude all others.
Recommendation 1. Introduce a comprehensive and flexible framework that rigorously differentiates between combustible and non-combustible
products.
We recommend the chosen framework be comprehensive and flexible enough
to permit innovation in the recreational nicotine market. This would widen the
scope of recommendation 8.1 to embrace all existing smokefree products, and
allow for innovation in this field.
These non-combustible nicotine products share two key characteristics: (1)
they are much less risky than cigarettes, and (2) they offer smokers an alternative to cigarettes than will greatly reduce individual risk. For policy purposes,
therefore, it is better to group all smokefree alternatives together, rather than
to treat non-combustible tobacco products in the same way as combustibles.
We emphasise that the key distinction for public health is combustion versus
non-combustion, not tobacco versus non-tobacco.
Cigarettes have remained relatively unchanged since the first commercial
manufacture, but the smokefree technologies are not static and there has been
dramatic innovation over the past five years. Many are highly customisable
by the user, and the technology continues to evolve. This innovation includes
improvements to user experience, safety, ease-of-use and product constituents.
From a regulatory perspective, the framework should allow or require products
to be modified subject to evolving evidence about constituents and risk. From
a user perspective, there will always be a reason for a smoker to try, and if not
successful, to try again later.
Recommendation 2. Embrace New Zealand’s established principles of
good regulatory practice.
The New Zealand Treasury has set out expectations for good regulatory
practice59 and these principles form a good basis for making new law in this
area. For example:
the regulatory system should be proportionate, fair and equitable in the
way it treats regulated parties
It is an understatement to say that this proportionality principle has not
been universally applied elsewhere. In June 2018, the FCTC secretariat reported that thirty, mainly authoritarian, states have banned e-cigarettes, even
though they all allow cigarettes to be readily available on sale.60
59

New Zealand Government (The Treasury), Government expectations for good regulatory
practice, April 2017 http://bit.ly/2nhViDv
60
WHO FCTC Convention Secretariat, Progress report on regulatory and market
developments on electronic nicotine delivery systems (ENDS) and electronic non-nicotine
delivery systems (ENNDS) FCTC/COP/8/10, 27 June 2018 http://bit.ly/2mxK1i4
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The regulatory framework developed since 2016 by the US Food and Drug
Administration (FDA)61 under the Tobacco Control Act (2009) will not be proportionate, fair, or equitable. It imposes very severe, strenuous, and expensive
pre-market approval burdens on vaping products to secure access to the market
from 2022. However, cigarettes manufacturers were provided a simple “grandfathering” option and almost any cigarette product on the US market before 22
March 2011 has access to the market without pre-market approval.62
The European Union Tobacco Products Directive is less disproportionate
than the US Tobacco Control Act, but is still burdened with arbitrary and pointless restrictions and burdens. For example, the inexplicable ban of snus outside
Sweden – even though snus is the reason why Sweden has the lowest smoking
prevalence, and lowest lung cancer mortality in the EU by some distance.
New Zealand has the opportunity to learn from the errors of jurisdictions
that legislated in haste or applied ill-fitting existing regulation. New Zealand
can develop the world’s first truly rational and risk-proportionate framework
for tobacco harm reduction as mainstream tobacco policy.
Recommendation 3. Assess and protect against unintended consequences
of regulation that may have the effect of increasing smoking and causing
harm.
Because smokefree products are intended to displace smoking, there are
many ways in which excessive regulation or taxation could cause more smoking
and more harm to public health. In overview, the Royal College of Physicians
(RCP) set out the challenge and danger of excessive regulation:63
A risk-averse, precautionary approach to e-cigarette regulation can be
proposed as a means of minimising the risk of avoidable harm, eg exposure
to toxins in e-cigarette vapour, renormalisation, gateway progression to
smoking, or other real or potential risks. However, if this approach also
makes e-cigarettes less easily accessible, less palatable or acceptable, more
expensive, less consumer friendly or pharmacologically less effective, or
inhibits innovation and development of new and improved products, then
it causes harm by perpetuating smoking. Getting this balance right is
difficult. (Section 12.10 page 187)
One important consideration in striking the balance as set out by the RCP is
that smoking is far more harmful than vaping. It follows that regulators should
be averse to interventions that may have the unintended effect of perpetuating
61

FDA Deeming rule for e-cigarettes, Federal Register 81 FR 28973, effective 8 August 2016
http://bit.ly/2mvRgaj
62
Tobacco Control Act, 2009 (US). Section 910(a)(2)(B). http://bit.ly/2msr0gQ
63
Tobacco Advisory Group of the Royal College of Physicians (London), Nicotine without
smoke: tobacco harm reduction. 28 April 2016 http://bit.ly/2mvRG0n

17

smoking. It means that the precautionary principle, if applicable at all, should
be applied rigorously to risks arising from regulatory interventions, not just
risks arising from use of the product.
In Appendix 2 of this document, we set out a range of possible harmful unintended consequences arising from excessive regulation of smokefree
products. There have been very few examples to date of regulators or legislators actively considering unintended consequences in regulatory impact assessments, yet the potential to do harm through poor regulation is far greater than
the risks that regulation of smokefree products is designed to mitigate.
The Regulatory Impact Statement that accompanied the Cabinet paper is
one of the first to raise possible risks from unintended consequences by listing
both pros and cons of regulatory proposals, recognising that excessive regulation could have the effect of increasing smoking.64 It is essential that final
proposals take unintended consequences fully into account in striking a balance between costs and benefits of proposed measures.
Recommendation 4. Avoid coding excessively prescriptive measures in
primary legislation – use regulations to respond to changes in the market
or new evidence.
The policy framework should not create overly specific measures in primary
legislation but create powers and due process that would allow the government to respond to new technology, improving evidence (whether reassuring
or alarming), and the emergence of any unintended responses to regulation.
The European Union provides a useful example of what not to do: the EU
Tobacco Products Directive specifies, for example, a maximum concentration
limit for nicotine liquids of 20mg/ml and specifies maximum tank sizes of 2ml
and maximum refill container volumes of 10ml (Article 20.3)65 . These serve no
purpose at all, but make vaping more difficult or less acceptable. Indeed the
strength limit may cause serious harm by making it harder for smokers to get
through the early stages of switching, encouraging dual-use with smoking, rendering the products too weak for more dependent smokers, and by constraining
innovation.66
Well before the impact of e-cigarette advertising could be assessed (recognising the possibility it could function as anti-smoking advertising), the EU
implemented a widely-defined ban on cross-border advertising (Article 20.5).
The European Union has locked itself into highly specific legislation for which
no supporting evidence exists and which could plausibly be harmful. The al64

Ministry of Health, Regulatory Impact Statement: Supporting smokers to switch to
significantly less harmful alternatives, updated January 2019 http://bit.ly/2niuino
65
European Union. Tobacco Products Directive 40/14/EU, May 2014. http://bit.ly/2o0v6gO
66
For a discussion of five reasons not to impose strength limits, see: Bates C. Who cares
about a few thousand dead? Defending EU limits on the strength of nicotine e-liquids, 14 May
2016 http://bit.ly/2nli9xQ
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ternative is to take powers to define regulations, together with a process to
justify proposed measures and to update them with evolving knowledge.

2.2

Protecting young people and controlling flavours

The Cabinet paper states:
8.2 enable the prohibition of flavours and colours that attract children
and young people to vaping and smokeless tobacco products
The Cabinet paper also states an intention apply to some existing tobacco
control measure to e-cigarettes and smokeless tobacco:
36. To protect children and young people from addiction and any other
risks to their health, I propose to retain the prohibitions on sales to
under-18s, promotion, sponsorship and advertising, and the requirement
that sale via vending machines must be supervised by the salesperson.
There are three main challenges in designing regulation to protect youth
from smokefree product use:
1. Effect on adults. Measures to reduce adolescent use of smokefree products
may have the harmful effect of making smokefree products less attractive
as an alternative to smoking for adults.
2. Effect on adolescent smokers. Some smokefree products may be attracting some adolescents away from smoking and measures designed to
prevent youth uptake may result in more youth smoking.
3. The connection between the welfare of adults and adolescents. The
interests of adolescents cannot be neatly isolated from the interests of
adults, for example through family relationships.
2.2.1

Effect on adults

The first of these issues is recognised in the Regulatory Impact Statement:
Overall, the proposal seeks to strike a balance between the objectives
of supporting smokers to switch to significantly less harmful products
and protecting children and young people from any risks associated with
an increased availability of vaping and smokeless tobacco products. On
balance, the proposals are on the precautionary side, reflecting concerns
about uptake by young people
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It is unclear how or why this balance has been struck in this way. The risks
are very substantial and immediate to adult smokers. The risks to young people
are relatively minor and distant.
Surveys show that adult smokers are using flavoured products to try to
quit. Flavours are central, not incidental, to the smokefree proposition offered
to smokers,67,68,69,70,71,72 and they are important in preventing relapse back to
smoking as users make a transition away from smoking over time.73
If a consequence of this notionally cautionary approach was that fewer
adults switched from smoking to vaping, that would mean more smokingrelated death and disease in the short-to-medium term among adults. So there
are severe and rapid consequences. In contrast, an increase in youth vaping
poses little risk unless it leads to decades of smoking and for some young
smokers, vaping may function as a diversion from smoking and be beneficial74 .
Even if some people who would never have become smokers take up vaping and remain as vapers, the long-term harm is likely to be very low compared
to smoking or other youth risk behaviours. Any seriously harmful consequences
arising from uptake of vaping by young people would only arise if they became smokers when they otherwise would not have smoked, and remained as
smokers for several decades, without subsequently returning to vaping to quit
smoking. There is little to suggest that this could happen at any material scale,
so long as regulation discourages smoking and supports vaping.
The perceived risk of vaping acting as a gateway to smoking for young
people must also be considered in the context of New Zealand’s wider tobacco
67

Etter JF, Bullen C: Electronic cigarette: users profile, utilization, satisfaction and perceived
efficacy. Addiction 2011;106:2017–2028 http://bit.ly/2mtjWk5
68
Farsalinos K., Patterns of flavored e-cigarette use among adult vapers in the United States:
an internet survey. Submission to United States FDA. August 2018 http://bit.ly/2muaFbD
69
Cooper M, Harrell MB, Perry CL. Comparing young adults to older adults in e-cigarette
perceptions and motivations for use: Implications for health communication. Health Educ Res.
Narnia; 2016 Aug 1;31(4):429–38. http://bit.ly/2o1uYO4
70
Farsalinos KE, Romagna G, Tsiapras D, Kyrzopoulos S, Spyrou A, Voudris V: Impact of
flavour variability on electronic cigarette use experience: an internet survey. Int J Environ Res
Public Health 2013;10:7272–7282 December 2013
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3881166/
71
Dawkins L, Turner J, Roberts A, Soar K: ‘Vaping’ profiles and preferences: an online survey
of electronic cigarette users. Addiction 2013; 108:1115–1125.
https://onlinelibrary.wiley.com/doi/abs/10.1111/add.12150
72
Farsalinos KE, Romagna G, Tsiapras D, Kyrzopoulos S, Voudris V: Characteristics, perceived
side effects and benefits of electronic cigarette use: a worldwide survey of more than 19,000
consumers. Int J Environ Res Public Health 2014;11:4356–4373
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4025024/
73
Russell, C., et al., Changing patterns of first e-cigarette flavor used and current flavors used
by 20,836 adult frequent e-cigarette users in the USA, Harm Reduction Journal, June 2018
http://bit.ly/2o9f3gr
74
Miller T. (Attorney general, Iowa, US). Re: Youth tobacco and nicotine use – proportionate
and responsible reaction, Letter to FDA Commissioner, Scott Gottlien
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control policy, and goal to reduce smoking rates to under 5 percent by 2025.
Smoking will continue to be substantially more expensive than vaping, the locations where people can smoke are increasingly restricted, and marketing and
branding is banned (unlike vaping products). Any pathway from smokefree to
smoking is increasingly difficult and unattractive, as a matter of policy, whereas
the opposite path would be encouraged under a risk-proportionate regulatory
framework.
2.2.2

Effect on adolescent smokers

Secondly, the issues with controlling youth vaping are complicated by likelihood
that youth vaping will suppress and ultimately displace youth smoking. US
data suggest that regular or daily youth vaping is largely confined to smokers,
ex-smokers or would-be smokers.75,76 In the US, almost all the regular use is
among adolescents who have already smoked. A similar pattern appears to
have developed in Canada77 .
Data for Year 10 students (14–15 year olds) in New Zealand also show that
regular vaping is concentrated among those already smoking, and to a lesser
extent, those likely to smoke.78 For these users, vaping may be beneficial –
ultimately providing an early diversion from smoking or a pathway away from
smoking as they emerge as adult smokers. The balance of possible benefits to
adolescent smokers and possible detriments to adolescent never-smokers cannot be assumed to be negative.
Some care is needed to target policy to avoid harmful unintended consequences of measures that seek to protect youth but may cause more harm.
For example:
• Which flavours are attractive to adolescents? It cannot be assumed that
adolescents seek out flavours with childish branding or wish to reinforce a
75
Collins LK, Villanti AC, Pearson JL, Glasser AM, Johnson AL, Niaura RS, et al. Frequency of
youth e-cigarette, tobacco, and poly-use in the United States, 2015: Update to Villanti et al.,
“frequency of youth e-cigarette and tobacco use patterns in the United States: Measurement
precision is critical to inform public health.” Vol. 19, Nicotine and Tobacco Research. Oxford
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Figure 5: 14–15-year olds’ frequency of e-cigarette use by smoking status, New
Zealand 2017
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childish image. American campaigners initially drew attention to flavour
like ‘Gummy Bear’ or ‘Cotton Candy’79 , but then had to shift ground when
use of the Juul product increased and its leading flavours were Mango and
Crème – products not normally seen as inherently childish or designed to
appeal to children.
• Do the targeted flavours exert such appeal that they change behaviour
(e.g. from not using to using) or is the choice of flavour simply a preference and the decision to try the product has some other cause – such
as peer influencing? One study found that non-smoking adolescents expressed little interest in flavours (scoring 0.4 on a scale from 0–10) but
to the extent they expressed a preference it was slightly greater for ‘traditional tobacco’ and ‘single malt scotch’ flavours.80
• If the flavours do change behaviour, is that change beneficial? For example do flavours shift nicotine-using behaviour from smoking to smokefree?
• What would the behavioural response to a ban on certain flavours be?
Abstinence, switching to other flavours, switching to smoking, or adopting
other risky behaviours?
• Finally, what would the effect on adults be? What weight would be given
respectively to one more young person experimenting with vaping and
one less adult quitting smoking by switching? How would trade-offs be
made?
This complex behavioural system is discussed in more detail in a letter
from the Attorney General of Iowa to the United States FDA Commissioner.81
Attorney General Miller summarises the challenge:
To summarize, the chain of reasoning required to justify rule-making to
prohibit particular flavors, flavor categories or flavor descriptors in noncombustible products is extremely challenging, with the real possibility
that FDA intervention could cause harm both to adults and young people
if it makes misjudgments about: (1) the effects of vaping on health, and
79
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(2) the effect of flavors on vaping. FDA would need to show that vaping
itself is a source of net harm (this is unlikely) and show that particular
flavors or descriptors were increasing uptake and contributing to harm
(this is difficult). Finally, it would need to show its proposed intervention
would be proportionate and effective, and not prone to excessive unintended consequences (for this there is no credible evidence). The FDA
does not have a reliable case at any point in this chain of reasoning.
2.2.3

The connection between the welfare of adults and adolescents

Thirdly, it is not possible to isolate the interests of adolescents from adults in
the way proposed, for at least four reasons:
• Adolescents grow into adults and measures taken to protect them as youth
may do more harm to them as adults – for example if it obstructs an
effective way out of smoking. What matters is risk behaviour through the
whole course of life.
• Youth initiation and risk behaviours are heavily influenced by adult norms,
especially parents and older siblings.82
• When adults are harmed from smoking, the whole family is harmed:
through lost economic activity, increased caring burdens, or through grief
and distress. High smoking rates for Māori and low-income New Zealanders, and earlier onset of smoking-related disease means this is has a
particular impact on health equity.
• Young people in a smoking household are exposed to second-hand smoke
in the home.
To conclude, there are many ways in which measures designed to protect youth from reduced-risk products – such as banning flavours or banning
e-cigarette advertising – can be unintentionally detrimental to the health of
both adults and adolescents. Navigating this landscape is a significant policy
challenge. Continued surveillance is useful in monitoring youth nicotine and
tobacco use and responses to observed changes is likely to be a more effective
strategy than trying to guess effects in advance.
Recommendation 5. Ensure that policy driven by youth concerns takes
account of interactions between youth smoking and youth vaping.
The Ministry of Health and Government should formulate policy based on
a conceptual model that includes the interactions between use of smokefree
82
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products and adolescent smoking, and takes account of the life course and tolerability of youth risk behaviours. This means recognising that for some young
users smokefree products may be an alternative to smoking; that occasional
vaping poses little risk; that smokefree products use only become a serious risk
if it causes a progression to smoking, and that this is not subsequently reversed.
The primary aim for youth policy should be the prevention of escalation of any
nicotine use to smoking, with a secondary goal of prevention of nicotine use
per se.83
Recommendation 6. Take powers to control ingredients, flavours, and
product descriptors but use these with caution and based on evidence –
focus primarily on marketing practices.
There are three main reasons to seek control over flavours and other ingredients.
1. Toxicology – to create a black list of flavour agents or other ingredients
that are harmful or potentially harmful at relevant exposures
2. Youth appeal – the flavour descriptor is designed to appeal to young
people
3. Youth appeal – the flavour formulation itself is attractive to young people
The first of these should be addressed as part of a product standard regime,
as envisaged in the Cabinet paper paragraph 8.4.
As discussed above, there are multiple challenges with implementing flavour restrictions without having a negative effect on public health. These include:
• Establishing which flavours appeal to youth
• The extent to which it is the flavour sensation or flavour descriptor that is
attractive
• Which flavours appeal so much that they are not just preferences but actually change behaviour (e.g. from not vaping to vaping
• Identifying flavours that do not change behaviour in a beneficial way
among adolescents, for example, from smoking to vaping.
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• Determining how to specify a flavour ban. For example, should it be
all fruit, a specific flavour chemical that resembles banana flavour, or a
descriptor like ‘Bananarama’84 ?
• Whether the intervention of banning or restricting the chosen flavours or
descriptors would work (e.g. would young people just choose another
flavour)
• Finally, if a successful intervention could be designed for youth vaping,
then it would be necessary to check for harmful effects on both adults
and adolescent smokers.
We raise this not to create evidential obstacles, but to suggest that there are
many ways in which this sort of intervention, while well-meaning, could cause
harm by sustaining both adult and adolescent smoking. Our recommendation
is to focus on marketing (including branding).
Recommendation 7. Control rather than prohibit advertising of lowrisk alternatives to smoking such as e-cigarettes.
We recommend that the approach adopted is not a complete ban on advertising of e-cigarettes but restrictions on the content, timing and placement
of advertising so that it is appropriate for adult audiences and communicates
the relative risk compared to smoking.
While there is justification for banning advertising on combustible tobacco
products, the harm reduction potential of non-combustibles means the case for
a ban on advertising smokefree products is much weaker. Advertisements for
e-cigarettes, for example, function as advertisements against smoking. Furthermore, it would be disproportionate and discriminatory to treat the advertising
of the much safer product in the same way as the much more harmful incumbent, cigarettes. Advertising bans on much-safer entrant products would protect the cigarette trade from competition while denying smokers a source of
motivation to switch.
The attempt to strike a pragmatic balance between promoting products
that provide significant benefits to adults while controlling the effect on adolescents has been addressed in the UK Code of Advertising Practice that applies
to UK domestic advertising for e-cigarettes.85 This approach controls content
and messaging and restricts placement of advertising. The aim is to permit
responsible adult-orientated advertising that does not use media, times or locations that disproportionately reach adolescents. This approach would be risk84
See Bananarama e-liquid by Haze at shosha.co.nz http://bit.ly/2mC44fk – this is provided
as an example. There are no known concerns with this e-liquid or the company that makes it.
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proportionate and also recognise the opportunities for health of both adolescent
and adult smokers.

2.3

Use of smokefree products in legislated smokefree areas

The Cabinet paper states:
8.3 prohibit vaping and the use of similar tobacco devices in legislated
smokefree areas, with an exemption for specialist R18 retailers
The Cabinet paper elaborates as follows:
I propose that the Committee agree to also prohibit vaping and the use
of similar devices (eg, heated tobacco products) in legislated smokefree
areas. This is a precautionary measure: there is no robust evidence of
harm from second-hand vapour, however, increasingly visible vaping in
public has the potential to normalise it. I believe it is important to signal
that vaping should be viewed only as an alternative product for smokers
We agree there is no robust evidence of harm from second hand vapour.
However, it is not just an absence of evidence: the evidence that is available
suggests the possibility of material harm from second-hand vapour would be
minimal – whereas second hand cigarette smoke, especially the smoke generated when a user is holding a lit cigarette, has been associated with cancer and
heart disease in bystanders. For example, one study estimated the excess life
time cancer risk (ELCR) from passive vaping compared to passive smoking.86
The risk from passive smoking was 10,000 times higher, i.e., the risk from passive vaping was negligible:
The ELCR for second-hand smokers was five orders of magnitude larger
than for second-hand vapers.
Even if there are traces of hazardous agents in e-cigarette vapour, they
are present at such low concentrations in exhaled vapour that they pose no
meaningful risk to bystanders.87
The primary issue is one of nuisance, rather than a material health threat.
We do not agree that very different risks should be treated the same way. The
86
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reasoning provided in the Cabinet paper for banning vaping in the same way as
smoking is “to signal that vaping should be viewed only as an alternative product
for smokers.” This is not convincing – if it is an alternative product and intended as an exit route from smoking, why would policy-makers force vapers into
designated smoking areas?
This is also a potential source of unintended consequences: if smokers are
trying to switch from smoking to vaping, it would raise the chance of distraction or relapse. Having people who vape use smoking areas is unethical as it
knowingly exposes them to secondhand smoke, something New Zealand put
laws in place to protect people against 15 years ago.
In the absence of material risk to the health of bystanders, there is a very
weak justification for a mandated regulatory approach in which a general prohibition would override the preferred approaches of property owners and managers. Consider the following approaches to vaping:
1. A bar wants to have a vape night every Thursday
2. A bar wants to dedicate one room where vaping is permitted
3. A corrections facility that is smokefree wants to support inmates to manage nicotine withdrawal and related tensions by allowing them to vape
4. In a town with three bars, one decides it will cater for vapers, two decide
they will not allow vaping
5. A bar manager decides on balance that his/her vaping customers prefer
it and his/her other clientele are not that bothered – he’d do better by
allowing it
6. A hotel wants to allow vaping in a few rooms and in its bar, but not in its
restaurant
7. An office workplace decides to allow vaping breaks near the coffee machine to save on wasted smoking break time and encourage smokers to
quit by switching
8. A care home wants to allow an indoor vaping area to encourage its smoking
elderly residents to switch during the coming winter
9. A vape shop is trying to help people switch from smoking and wants to
demo products in the shop
10. Vaping might be permitted in railway stations or airport terminals, but
not on trains and aircraft
11. Many shops, public buildings and places catering for children decide not
to allow vaping at all
28

We submit there is no good rationale to override these reasonable decisions
with a blanket prohibition when there is no plausible material risk to bystanders. The absence of a legislated ban does not create a right to vape but it makes
the vaping policy in any space a matter for the owner or manager rather than
for government or legislature. The New Zealand government’s guidance on regulatory practice88 stresses the value of regulation that respects autonomy and
property rights to the extent possible:
The government believes that durable outcomes of real value to New
Zealanders are more likely when a regulatory system: [...] seeks to achieve
those objectives in a least cost way, and with the least adverse impact
on market competition, property rights, and individual autonomy and
responsibility
We believe that allowing property owners and managers to determine vaping policy is a more coherent approach than applying a measure designed to
address a different problem, and that this would be more consistent with New
Zealand’s regulatory philosophy.
Recommendation 8. Allow owners and managers of premises to determine policy on use of non-combustible tobacco and nicotine products.
The government should not legislate to treat vapour products in the same
way as smoked products. Owners and managers should be responsible for deciding vaping policy, unless and until there is evidence that vaping imposes
material risks on bystanders. This does not mean vapour product use is uncontrolled, it means it is under the control of property owners and those managing
relevant outdoor spaces.
Recommendation 9. The government retains powers to impose environmental vaping policies in certain places or if scientific evidence evolves.
There are some places where the government might choose to define a
policy on vapour products, whether heated tobacco or e-cigarettes – possibly
to avoid ambiguity or to provide reassurance that there is no vaping in environments that cater specifically for children, such as schools, though we would
expect schools to ban vaping in the absence of a government mandate.
Recommendation 10. Provide guidance on setting vaping policy to
owners and managers of premises and to local authorities for outdoor
places.
We recommend that the government provides guidance to assist to the
owners of premises in setting policy. In England, Action on Smoking and
88
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Health (ASH) has produced a structured methodology to assist owners or public places89 and Public Health England has provided resources for employers to
navigate the issues.90

2.4

Setting product safety standards

The Cabinet paper states:
8.4 enable product safety requirements to be set for vaping and smokeless
tobacco products
There is a strong case to develop such standards to cover chemical, mechanical, thermal and electrical safety and relevant testing protocols for both
devices and liquids. This type of regulation, if done well, provides real benefits
to users of these products. However, it is important not to over-regulate to the
point where harmful unintended consequences start to emerge. The dangers
include:
• Making products less attractive, less individually customisable, less user
friendly
• Making the products unduly difficult or expensive to make
• Setting inappropriate regulatory goals such as metered dosing or limiting
nicotine strengths (users control their nicotine exposure)
• Creating arbitrary and prescriptive design requirements that would tend
to constrain innovation or efficient ways of meeting regulatory objectives
Recommendation 11. Draw on emerging international product standards where these are credible.
There are several standards initiatives underway. Standards bodies such as
AFNOR in France91 , BSI in the UK,92 and CEN at the European Union level93
89
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have made significant advances in defining product safety standards for devices
and liquids. The smokeless tobacco company, Swedish Match has a demanding standard for its snus products, which could form the basis for a standard
on smokeless tobacco – taking account of any differences in consumer preference in New Zealand.94 There are many existing standards that can be drawn
upon, for example for child resistant packaging,95 electrical safety,96 and quality
assurance.97
Modern smokeless tobacco products98 also present very low risk and these
can be controlled by setting standards for contaminants such as tobacco-specific
nitrosamines, nitrates and metals – for example the exacting Gothiatek® standard for snus applied by the company Swedish Match.99 The WHO TobReg advisory group has proposed proposals on smokeless tobacco product standards.100
There has been early work on standards for heated tobacco products.101
These concentrate on ensuring there is no combustion by using limits for carbon monoxide and oxides of nitrogen as markers for combustion processes.
Standards could extend to controlling for other hazardous or potentially hazardous constituents in the aerosol and aspects of design.
Recommendation 12. Start with simple product standards but with a
process for routine update.
Progress can be made with relatively modest and uncontroversial intervention from the outset. A regulator should signal intent well in advance and
tighten standards over time – a regulatory ratchet – so as to give time for adjustment and to test for unintended consequences by proceeding gradually. The
purpose of regulation should be to manage risk by clearing out poor quality or
94
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dangerous products and then improve the market performance over time. It is
not proportionate or beneficial to health to radically contract the market or rule
out entire sub-categories, such as open vaping systems, smokeless tobacco or
heated tobacco products.
For example, for liquids, a regulation would set pharmaceutical grade
standards for the major ingredient and food grade standards for flavourings.
It would specify any prohibited or restricted ingredients and have a general
prohibition for ingredients known to be carcinogenic, mutagenic, repro-toxic
(CMR), or respiratory sensitisers. It could develop set limits for microbial activity and provide guidance on allergens. It would concentrate on the liquids and
operating conditions (e.g. coil temperature) rather than attempt to measure vapour components which may vary markedly with the way the product is used.

2.5

A notification regime

The Cabinet paper states:
8.5 implement a product notification system to support post-market action where concerns arise with a product
The Cabinet paper elaborates:
Product safety could be supported through a product notification process; that is, a web-based system administered by the Ministry of Health
whereby manufacturers and/or importers notify products prior to marketing and self-certify that regulatory requirements are met. The main
advantage is that, if any post-market action is required (eg, recall of a
product that is causing harm), the Ministry would know who is accountable. In addition, it gives the Ministry a mechanism to communicate with
industry (eg, to notify safety concerns or changes to regulations).
We endorse this recommendation, and we believe it is essential to have
a notification regime. Notification is the approach adopted in the European
Union. The alternative is a pre-market authorisation regime, which is the approach adopted in the United States.
Given the pervasive presence of cigarettes, a regulator should, in effect,
liberalise the entire category of non-combustible alternatives but require notification of specific products. The problem with a pre-market authorisation
regime is that it would discriminate against reduced-risk products compared to
cigarettes.
The incumbent products (primarily cigarettes) would require no such authorisation because it would be impossible to design meaningful pass/fail criteria for such harmful products. An authorisation regime would also be subject
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to excessive loss aversion on the part of regulators and create regulatory risk
that would be a barrier to entry and innovation for manufacturers of smokefree
products.
Manufacturers and importers of products for sale in New Zealand should
register as suppliers to the market, identify a responsible person or persons, set
out procedures for recall, and provide contact information. An ideal notification regime contains data on device components and liquid ingredients and
evidence that it conforms to product standards. Costs should be carried by
manufacturers and importers, but user fees should be kept low by implementing a system that only requires the information that is necessary to meet policy
objectives.
Recommendation 13. Introduce a proportionate notification regime
and avoid a pre-market authorisation system.
Such a regime should collect only data for which the regulator can identify
a possible use. This has not always been the practice in tobacco regulation
internationally.
The European Union notification regime requires more data and paperwork than necessary for the EU to perform its regulatory functions or for any
other purpose. However, there may be an efficiency case for adopting a system
similar to the European Union notification regime102 or avoiding unnecessary
conflicts with it, given many international suppliers will already comply with
these reporting requirements. There is no equivalent notification system in the
United States, and the FDA’s system is unclear on what data is required for premarket authorisation purposes.

2.6

A system for reporting adverse reactions and defective
products

The Cabinet paper states:
8.6 introduce adverse reactions reporting and monitoring, product recalls,
and suspensions and cancellations of product notifications.
Recommendation 14. Introduce a requirement for adverse reaction
and defective product reporting.
Such systems are widely used, for example in regulation of consumer
102
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products103 or over-the-counter medicines.104 In the UK, the reporting requirements and notification regime for e-cigarettes are managed by the medicine
regulator, even though the products are not classified as medicines.105

3

Other policy considerations

In this section, we discuss polices that do not feature in the Cabinet paper.

3.1

Labelling and consumer information

Policymakers should not simply adopt the warning philosophy that has been applied to smoked products and replicate it in some form for smokefree products.
There are two reasons for this:
1. The risks to health are orders of magnitude lower than for smoking and
may be qualitatively different. A risk-proportionate approach should reflect this in the content, size, intrusiveness and placement of any warning
information. These design characteristics, as well as the wording itself,
communicate the degree of risk.
2. For smokers, smokefree products can be highly beneficial and potentially
life-saving. The challenge is therefore to warn about absolute risk, but to
encourage behaviour based on relative risks.
We already know that the public in New Zealand has substantial misperceptions about relative risk. For smokers and ex-smokers:106
• 28% of respondents felt that e-cigarettes were as harmful, or more harmful, than tobacco cigarettes.
• 24% did not know whether or not e-cigarettes were less harmful than
tobacco cigarettes.
• Around one-half (47%) of respondents thought e-cigarettes were less harmful than cigarettes.
103
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Though nearly half correctly believe that e-cigarettes are ‘less harmful,’ it
is unclear how many would correctly recognise ‘very much less harmful’ as the
appropriate comparison. The misperceptions of relative risk are not unique
to New Zealand. Similar misperceptions persist in the United States107 and in
Britain108 .
Risk-communication and labelling gives the opportunity to correct such
misperceptions, in a way that promotes healthy behaviour change (i.e. switching from smoking to reduced risk products, or quitting altogether). The British
surveyibid showed that by far the most important reason for vaping, was to quit
smoking (40%) or cut down (19%) or avoid relapse to smoking (13%). Vaping behaviour is closely linked to beneficial change in smoking behaviour. Risk
communication should facilitate that through informed choice.
Recommendation 15. Construct product warnings that place risks of
non-combustible nicotine products in context with smoking.
The following warning has been proposed for use on smokeless tobacco in
the United States:109 ‘No tobacco product is safe, but this product presents substantially lower risks to health than cigarettes’. Similar qualified warnings could
be developed for all smokefree products.
Recommendation 16. Authorise vendors to use government-approved
statements about relative risk of smoking and alternative smokefree nicotine products.
During the development of current legislation, Health Canada consulted on
a series of seven statements that would help convey the proposition of switching
to a low-risk product:110
1. If you are a smoker, switching completely to vaping is a much less harmful option. While vaping products emit toxic substances, the amount is
significantly lower than in tobacco smoke.
2. By switching completely to vaping products, smokers are exposed to a
small fraction of the 7,000 chemicals found in tobacco smoke.
3. Switching completely from combustible tobacco cigarettes to e-cigarettes
107
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significantly reduces users’ exposure to numerous toxic and cancer-causing
substances.
4. Completely replacing your cigarette with a vaping product will significantly reduce your exposure to numerous toxic and cancer causing substances.
5. Switching completely from smoking to e-cigarettes will reduce harms to
your health.
6. Completely replacing your cigarette with an e-cigarette will reduce harms
to your health.
Though Health Canada has not yet taken up this approach, we believe
it is a forward-looking public health concept that gives appropriate emphasis
to consumers’ right to true and fair information, and that it would encourage
many adult smokers to quit. The problem with not having statements like this
available is that smokers and the wider public form their perceptions from the
flow of news and commentary. Much of that is unreliable and sensationalist –
like most countries, New Zealand starts from public perceptions that are dramatically misaligned with reality, with a need for correction.

3.2

Plain packaging and point of sale display bans

The decision to make cigarette packages look unattractive, to deny branding
space, and to impose graphic warnings commands considerable support. But
its ultimate justification rests on the harms done by smoke and the very high
risk to health. That justification does not apply to non-combustible products
and does not stand up to scrutiny in a risk-proportionate regulatory system.
Recommendation 17. Require plain packaging and display bans for
combustible products, not for smokefree products.
The key distinction in risk is not between tobacco and non-tobacco products,
but between combustible and non-combustible products. The alternative smokefree nicotine products also function as a means of attracting smokers to low-risk
alternatives. Attractive packing and reassuring but realistic consumer information can assist. The default of applying plain packaging legislation to all tobacco
products111 should be modified to impose this restriction only on combustible
111
Ministry of Health, Tobacco Standardised Packaging 14 March 2018 http://bit.ly/2oRfEUJ;
Smokefree Environments Regulations 2017/123. 6 June 2017 http://bit.ly/2o3Jwwu
regulations made under sections 39 and 39A of the Smokefree Environments Act 1990.
Section 3 Interpretation could be amended to include a definition of tobacco products within
scope of the regulations to include only ‘tobacco products intended for smoking’. Section 13 of
the regulations creates a catch-all for ‘other tobacco products’ – this could be amended to refer
to ‘other tobacco products intended for smoking’
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tobacco products – thereby excluding smokeless and heated tobacco products.
This would support the role of these products in harm reduction, avoid deterring potential switchers, and contribute to the 2025 objective.

3.3

Taxation

There are strong reasons not to tax reduced-risk alternative smokefree nicotine
products at all. This would reflect their value in supporting smoking cessation
and addressing ethnic and socio-economic health inequities. In the UK, overthe-counter nicotine replacement therapy (NRT) even attracts a tax subsidy,
a reduced rate of value added tax (VAT), for its perceived value in reducing
smoking.112
High and regressive tobacco taxation that falls disproportionately on poor
or marginalised ethnic groups presents formidable ethical challenges. For users,
the obvious mitigating response has been to seek out illicit untaxed supply, or to
down-trade to products that attract lower duties (typically, hand-rolling tobacco
or ‘budget’ brands). However, it is important to have as many lawful options as
possible to mitigate the unfairness implicit in tobacco taxation – that includes
facilitating low-cost pathways to switch from smoking to low risk alternatives.
For that reason, we recommend a system of risk-proportionate taxation is implemented, as advocated by Chaloupka, Sweanor and Warner.113
Recommendation 18. Develop a risk-proportionate taxation regime
for nicotine products with the highest taxes on cigarettes and very low or
zero taxes on smokefree alternatives.
This would recognise the health and societal benefit of a migration path for
smokers to reduced risk products. In most cases this would mean no additional
taxation above regular sales taxes. However, governments tend to approach
taxation of such products with three objectives in mind: beneficial public health
impact; raising revenue; and reducing deadweight cost of tax administration.114
So, where there is a government intention to apply additional excise, additional
principles are required as discussed in the following recommendation.
Recommendation 19. Maintain a substantial difference in the tax imposed on the lowest-taxed combustible product and any smokefree alternative product.
112

In the UK, NRT sold OTC is subject to a reduced 5% rate of Value Added Tax instead of the
standard 20%.
113
Chaloupka FJ, Sweanor D, Warner KE. Differential Taxes for Differential Risks – Toward
Reduced Harm from Nicotine-Yielding Products. New England Journal of Medicine
2015;373:594–7. http://bit.ly/2mykLs2
114
European Union, Council conclusions on the structure and rates of excise duty applied to
manufactured tobacco, Press release 109/16 8 March 2016 paragraph http://bit.ly/2n6qbuF
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We therefore urge the following consideration for the tax rates to be applied to any alternative nicotine delivery system (ANDS):
1. The tax regime has implications for human life. Given cigarettes and
smokefree alternatives are substitute products there will be positive price
cross-elasticities between smoking and smokefree products. A significant
tax on smokefree products will cause a relative increase in the demand
for combustibles – and will, therefore, cause more smoking. The default
excise rate should be zero, proceeding with caution if higher rates are
proposed.
2. Setting the level: the highest level applied to any smokefree product
should be substantially lower that the lowest rate applied to any combustible product. Maintain a significant differential between the cost of
being a smokefree product user and a smoker. This will maintain an incentive to switch, and avoid developing a black market or encouraging
home-made production.
3. Recognise cost burdens of tax administration. Vaping is likely to have
at least a 95% lower risk than smoking. If excise duties were set proportionate to risk relative to smoking to create a proportionate deterrent,
then the tax yield for e-cigarettes would be so low it would not be worth
the cost of collecting. The only way to make a non-zero tax viable is to tax
smokefree disproportionately to risk, thereby imposing a disproportionate
deterrent to users switching.
4. Comparison with NRT – therapeutic value. Smokefree products produce a net health benefit by reducing smoking. From an economic and tax
perspective, such products should be viewed more like over-the-counter
medicines. Some jurisdictions apply a reduced sales tax to nicotine replacement therapy – a tax subsidy – to reflect its public health value.
5. Replacing lost cigarette tax revenue. It is argued that because tax-take
is falling from cigarettes as people switch or quit (though that has not
so far happened in New Zealand), then excise duty should be applied
to alternative products to compensate. This does not have an economic
rationale, even if superficially appealing politically. Tax should be raised
from the least distorting and most efficient tax base available: there is no
reason why cigarette excise losses should not be recovered from taxes on,
for example, carbon dioxide, fuel charges, removal of tax subsidies or by
cutting spending that is less cost-effective than reducing smoking.
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3.4

Advice to healthcare professionals and to users

There is now recognition among tobacco control professionals and public sector
practitioners that e-cigarettes can be used constructively to reduce harm. For
example, in Britain the National Centre for Smoking Cessation and Training and
Public Health England, the government’s public health agency, has developed
evidence- based guidance and training for health and smoking cessation professionals.115,116 It provides a clear and measured assessment of the state of science
and best practice. This is a summary of the advice given to UK health professionals by the National Centre For Smoking Cessation and Training and Public
Health England:
Recommendations for practice
1. Be open to e-cigarette use in people keen to try them; especially in
those who have tried and failed to stop smoking using licensed stop
smoking medicines.
2. Provide advice on e-cigarettes that includes:
• E-cigarettes provide nicotine in a form that is much safer than
smoking.
• Some people find e-cigarettes helpful for quitting, cutting down
their nicotine intake and/or managing temporary abstinence.
• There is a wide range of e-cigarettes and people may need to
try various types, flavours and nicotine dosages before they find
a product that they like.
• E-cigarette use is not like smoking and people may need to
experiment and learn to use them effectively (e.g. longer ‘drags’
may be required and a number of short puffs may be needed
initially to activate the vaporiser and improve nicotine delivery).
They may also need to recognise when atomisers need replacing.
• People previously using e-cigarettes while smoking (e.g. to reduce the number of cigarettes that they smoke) may need to
consider changing devices and/or nicotine concentrations when
making a quit attempt.
• Although some health risks from e-cigarette use may yet emerge,
these are likely, at worst, to be a small fraction of the risks of
smoking. This is because e-cigarette vapour does not contain
115

McRobbie H. McEwen A. E-cigarette briefing (Version 2). National Centre for Smoking
Cessation and Training (UK), Public Health England. London, February 2016
http://bit.ly/2niQPR0
116
National Centre for Smoking Cessation and Training (UK), E-cigarettes – a guide for health
professions (training resources) 2018 http://bit.ly/2oPSzBF
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the products of combustion (burning) that cause lung and heart
disease, and cancer.
This is a balanced and open-minded approach and reflects an emerging
consensus on how to exploit the opportunities of e-cigarettes, while containing
any risks.
For the public, English public agencies have provided a range of evidencebased resources to both inform and encourage consumers about e-cigarettes.
This includes information from the main health care provider, well- regarded
academics, and a campaign that has seen advertising on television to encourage
smokers to switch to vaping.117
Recommendation 20. Encourage public health authorities and the
Ministry of Health to provide pragmatic user-centric advice on e-cigarettes
and other reduced-risk products. Such advice should be tailored to the needs
of different professional groups and different user constituencies, for example,
for pregnant women, Māori adults, young people, and long-term smokers.

117
See the selection maintained at Bates C. Counterfactual, Vaping and tobacco harm
reduction – highlights from England 2. Practical professional guidance and public
communications https://www.clivebates.com/Englandpolicy For example: National Health
Service (NHS) ‘Live Well’ advice: Using e-cigarettes to stop smoking http://bit.ly/2o3BZOf;
NHS ‘One You’ campaign: Using e-cigarettes / vapes to quit smoking; Public Health England,
Stoptober: The annual government-backed stop-smoking campaign Stoptober Health Service
Smokefree campaign – information on e-cigarettes http://bit.ly/2o9tl0z; PHE public
information video with basics on why vaping is so much safer than smoking
https://youtu.be/5EOLvHzE1x8
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Appendix 1: List of recommendations
1. Introduce a comprehensive and flexible framework that rigorously differentiates between combustible and non-combustible products.
2. Embrace New Zealand’s established principles of good regulatory practice.
3. Assess and protect unintended consequences of regulation that may have
the effect of increasing smoking and causing harm.
4. Avoid coding excessively prescriptive measures in primary legislation –
use regulations to respond to changes in the market or new evidence.
5. Ensure that policy driven by youth concerns take account of interactions
between youth smoking and youth vaping.
6. Take powers to control ingredients, flavours and product descriptors but
use these with caution and based on evidence – focus primarily on marketing practices.
7. Control, rather than prohibit, advertising of low-risk alternatives to smoking
such as e-cigarettes
8. Allow owners and managers of premises to determine policy on use of
non-combustible tobacco and nicotine products.
9. The government retains powers to impose vaping policies in certain places
or if scientific evidence evolves.
10. Provide guidance on setting vaping policy to owners and managers of
premises, and to local authorities for outdoor places.
11. Draw on emerging international product standards where these are credible
12. Start with simple product standards but with a process for routine update.
13. Introduce a proportionate notification regime and avoid a pre-market authorisation system.
14. Introduce a requirement for adverse reaction and defective product reporting.
15. Construct product warnings that place risks of non-combustible nicotine
products in context with smoking.
16. Authorise vendors to use government-approved statements about relative
risk of smoking and alternative smokefree nicotine products.
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17. Require plain packaging for combustible products, but not for smokefree
products.
18. Develop a risk-proportionate taxation regime for nicotine products with
the highest taxes on cigarettes and very low or zero taxes on smokefree
alternatives.
19. Maintain a substantial difference in the tax imposed on lowest-taxed combustible products and any smokefree alternative product.
20. Encourage public health authorities and the Ministry of Health to provide
pragmatic user-centric advice on e-cigarettes and other reduced-risk products.
For more details and the rationale for each recommendation, see Sections 2
and 3.
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Appendix 2: Plausible unintended consequences of
excessive regulation
Policy

Plausible unintended consequence

High
compliance
costs or barriers
to market entry

A loss of product diversity means consumers are unable
to personalise the vaping experience or find products that
they enjoy – users may find the experience less satisfactory, so continue to smoke or relapse. Alternatively, a black
or grey market of possibly unregulated products develops
– responsible domestic producers are destroyed and crossborder trade meets demand. Cumbersome or expensive
authorisation regimes make innovation more difficult and
expensive, so there will be less innovation and experimentation with consumer preferences.

Restrictions on
liquid strength

Smokers are unable to sustain a satisfactory nicotine experience during the first stages of switching or while they
are learning to vape, so relapse to smoking or give up on
vaping. Heavier or more dependent smokers may find ecigarettes unsatisfying – so those most at risk are denied
the products more likely to work. May drive users to black
market and/or home mixing with high strength liquids.
Barrier to successful innovation like the Juul products,
which use high strength e-liquids (~5%).

Limits on
container and
tank size

The experience of vaping becomes more inconvenient and
so less attractive. More filling operations are required and
the likelihood of running out of liquid is increased – creating points for possible relapse. Poisoning risk is not normally managed by limiting container size (e.g. for medicines, alcohol).

Ban e-cigarette
use in public
places

Diminishes value proposition of e-cigarettes to users and
denormalises vaping, a much less risky option, and so diminishes the appeal of vaping relative to smoking. May
promote relapse in existing vapers if they cannot maintain
adequate nicotine levels or if they join smokers outside.
... continues
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Policy

Plausible unintended consequence

Restrictions on
advertising,
promotion and
sponsorship

Reduces the ability of e-cigarette brands to compete with
cigarettes (the market incumbent) and diminishes means
to communicate the value proposition to smokers. May
reduce means to communicate innovation or build trusted brands. If subjected to excessive control products may
become dull and sterile, diminishing appeal. Almost all ecigarette advertising is a form of anti-smoking advertising
provided without any call on public funds – it would be
perverse to stop this and spend public money instead.

Bans on online
sales

Because vaping options are highly diverse, user density still quite low, and technological evolution rapid, the
internet-based business model is important to provide the
greatest choice and convenience to users without needing thousands of shops holding very large stocks of slowmoving inventory. If users are forced to purchase from
‘bricks and mortar’ outlets but do not have a specialist
shop nearby they are likely to see their options limited
and vaping relatively less attractive.

Policy
compliance
burdens and
other costs –
leading to black
markets

Black markets develop in response to restrictive or costly
regulation or taxation. Black markets can to some extent
compensate for poorly designed policy and they are likely
to emerge as the TPD is implemented. However, they also
cause harms through trade, transit and handling of high
strength liquids, product quality, poor labelling, inferior
packaging. They may exacerbate risks the policy is designed to mitigate.

Product design
restrictions and
requirements –
testing and
paperwork

There are numerous subtle trade-offs in product design
between safety and appeal and cost. For example, the
perfectly safe product that no-one wants to buy may be
worse for health if it means more people smoke. Excessive design regulation can impose high costs, burdens
and restrictions, slow innovation and drive good products
and firms out of the market through regulatory barriers
to entry. Very high spec regulations will tend to favour
high volume, low diversity commoditised products made
by tobacco or pharmaceutical companies. Regulation can
adversely reshape the market and reduce the pace of innovation.
... continues
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Policy

Plausible unintended consequence

Bans on flavours

All e-cigarettes and liquids are flavoured with something
– and this forms a key part of the appeal. Many former
smokers report switching to non-tobacco flavours as a
way of moving permanently away from smoking. There
is a significant risk that loss of broad flavour categories
will cause relapse among e-cigarette users, fewer smokers
switching, and development of DIY and black-market flavours – which may be more dangerous. Even with young
people, there is the possibility that any attraction to flavours is an attraction away from cigarette smoking and
may be beneficial, meaning a ban would be harmful.

Health warnings

Warnings should frame risk information that allows users
to make informed choices. Alarmist health warnings, even
if literally correct, can be misleading and misunderstood
by the public. This has often been the case with smokeless tobacco (e.g. This is not a safe alternative to smoking)
Warnings do not adequately communicate relative risk
and, therefore, understate smoking risks or downplay the
advantage of switching. They may obscure much more important messages about relative risk compared to smoking
that is not provided in official communications. Warnings
about nicotine may exacerbate misperceptions about the
(minimal) role of nicotine in causing disease.

Ban sales to
under-18s

There is near universal support for this policy. But US
studies found that in areas where e-cigarette sales to
under-18s had been banned the decline in smoking was
slower than in areas where it was not banned. However, it
is worth noting that NRT is made available to people over
12 years in some jurisdictions – because young smokers
also need to quit. It should not be assumed that ‘harm
reduction’ should start at 18.

Controls on
‘addictiveness’

Limiting the psychoactive impact of nicotine by, for example, controlling pharmacokinetics (PK), acidity, additives etc. risks limiting the capability of e-cigarettes to replace cigarettes for some smokers – and therefore implies
a trade off in favour of reducing dependence rather than
reducing serious disease. The problem of abuse liability is
why NRTs have not been that successful.
... continues
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Policy

Plausible unintended consequence

Prohibit health
or relative risks
claims

This denies smokers real world truthful information about
relative risk and may cause more smoking. It is uncontroversial that e-cigarettes are safer than smoking – the
debate is over where in the range 95-100% less risky. This
erects high and unnecessary regulatory barrier to truthful
communication – and therefore obscures the most important consumer benefit from consumers. Those determining
whether a health claim should be allowed are often loss
averse – concerned about what might go wrong if they allow a claim to be made. However, they rarely pay equivalent attention to the false negative error: the lost benefit
arising from rejecting a claim that is in fact valid.

Raise taxes on
e-cigarettes

This reduces the financial incentive to switch from
smoking to vaping unless the tax on smoking is also increased. But these taxes if raised too far will tip users into
other forms of unintended behaviour – accessing the black
market, switching to rolling tobacco, or create cottage industries producing e-liquids in garages. It may also favour
smoking cessation medications that are less effective on
average, such as NRT (which in the UK actually receives
an unjustified VAT discount). Establishing a tax regime
is costly for both authorities and manufacturers – those
costs are passed on to consumers depressing demand and
reducing the price sensitivity of users to increases in cigarette prices. If the tax is made risk-proportionate, it would
likely to be too low to be worth the expense of collecting
– so any tax on vaping is likely to be disproportionate be
default.
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Appendix 3: Five insights from the Royal College of
Physicians
To provide background on tobacco harm reduction, we draw on five key findings of the April 2016 Royal College of Physicians (London) report: Nicotine
without smoke: tobacco harm reduction.118 The Royal College first put the
dangers of smoking on the public agenda with its ground-breaking 1962 report, Smoking and Health119 .
1. On the relative risks of vaping and smoking
Although it is not possible to precisely quantify the long-term health
risks associated with e-cigarettes, the available data suggest that they are
unlikely to exceed 5% of those associated with smoked tobacco products,
and may well be substantially lower than this figure. (RCP Section 5.5
page 87)
People who smoke need to know they have the option to switch to vaping,
and that doing this will radically reduce their incremental risks. Likewise, professionals involved in health care and policy need a good feel for the relative
risks. The RCP aimed to provide clarity and has made its own best independent
estimate of relative risk based on what is known about these products.
Vaping involves fundamentally different chemical and physical processes,
and the main harmful or potentially harmful agents in cigarette smoke are
either not present or present at levels well below 5 percent of those found
in cigarettes. Even if new harmful agents are discovered, it is much easier to
remove them from e-liquids than it is to remove target chemicals from cigarette
smoke. Note how carefully worded this statement is – it is steering the reader
to the right ball-park, acknowledging uncertainty, and pointing out that it is a
cautious estimate.
Note that the 5% figure is not a point estimate of risk – it is an expert probabilistic assessment that the risk is unlikely to exceed five percent of that of
smoking, with a suggestion that this estimate is cautious.
2. On the idea that allowing e-cigarettes will somehow cause people
to smoke
There are concerns that e-cigarettes will increase tobacco smoking by
renormalising the act of smoking, acting as a gateway to smoking in
young people, and being used for temporary, not permanent, abstinence
118
Royal College of Physicians (London) Nicotine without smoke: tobacco harm reduction, 28
April 2016 http://bit.ly/2mvRG0n and http://bit.ly/2nmlGfx
119
Royal College of Physicians (London) Smoking and Health, 1962 http://bit.ly/2mw7tMH
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from smoking. To date, there is no evidence that any of these processes
is occurring to any significant degree in the UK. Rather, the available
evidence to date indicates that e-cigarettes are being used almost exclusively as safer alternatives to smoked tobacco, by confirmed smokers who
are trying to reduce harm to themselves or others from smoking, or to
quit smoking completely. (RCP Key recommendations)
The finding is what a rational observer would expect – that people will use
much safer products to reduce the risks to their health and as a way of quitting smoking, rather than to smoke more. The rise of vaping in the UK and
US has been accompanied by rapid falls in adult smoking. There are strong
associations between smoking and vaping because the same personal characteristics or circumstances that cause people to smoke also cause them to use
ENDS, there is no compelling evidence that vaping causes smoking120 .
The American experience is of rapidly declining teenage smoking coinciding
with a rise in vaping, much of which is occasional. The National Academies of
Science, Engineering and Medicine states “for youth and young adults, there is
substantial evidence that e-cigarette use increases the risk of ever using combustible
tobacco cigarettes”. However, this has not translated to increases in smoking. In
fact, the opposite effect, an anomalously rapid decline in adolescent smoking,
has occurred, as the National Academies point out:121
Overall, the population-based data broadly show opposing trends in ecigarette and cigarette use prevalence across time among U.S. youth in
recent years and thus do not provide confirmatory evidence of the epidemiologic person-level positive associations of vaping and smoking.
Likewise, a 2017 analysis of UK survey data concluded122 :
In summary, surveys across the UK show a consistent pattern: most ecigarette experimentation does not turn into regular use, and levels of
regular use in young people who have never smoked remain very low.
120

Kozlowski LT, Warner KE. Adolescents and e-cigarettes: Objects of concern may appear
larger than they are. Drug Alcohol Depend. 2017 May;174(1 May 2017):209–14.
http://bit.ly/2o7R80Q http://bit.ly/2oReGYv
121
National Academies of Science, Engineering and Medicine (US). The Public Health
Consequences of E-cigarettes. Washington DC. January 2018. http://bit.ly/2o3sM8N
122
Bauld L, MacKintosh A, Eastwood B, Ford A, Moore G, Dockrell M, et al. Young People’s
Use of E-Cigarettes across the United Kingdom: Findings from Five Surveys 2015–2017. Int J
Environ Res Public Health. Multidisciplinary Digital Publishing Institute; 2017 Aug
29;14(9):973. https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5615510/
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A comprehensive American independent review of the studies and methodologies purporting to reveal ‘gateway effects’ found multiple flaws in methodology and interpretation, concluding123 :
Only a small proportion of studies seeking to address the effect of ecigarettes on smoking cessation or reduction meet a set of proposed quality standards. Those that do are consistent with randomized controlled
trial evidence in suggesting that e-cigarettes can help with smoking cessation or reduction.
3. On the potential for bad policies to cause additional harm
A risk-averse, precautionary approach to e-cigarette regulation can be
proposed as a means of minimising the risk of avoidable harm, eg exposure
to toxins in e-cigarette vapour, renormalisation, gateway progression to
smoking, or other real or potential risks.
However, if this approach also makes e-cigarettes less easily accessible,
less palatable or acceptable, more expensive, less consumer friendly or
pharmacologically less effective, or inhibits innovation and development
of new and improved products, then it causes harm by perpetuating
smoking. Getting this balance right is difficult. (RCP Section 12.10
page 187)
The Royal College draws attention to the challenge of unintended consequences, and the idea that supposedly cautious policies are not necessarily
cost-free, given the risk of perpetuating smoking. Policy-makers can believe
they are being ‘precautionary’ and risk-averse, while actually being reckless, by
protecting the cigarette trade and discouraging smokers from quitting.
The list of potential mechanisms for harmful unintended consequences
arising from poorly designed regulation is long124 . There is already evidence
that superficially attractive regulation of ENDS can have the effect of perpetu123

Villanti AC, Feirman SP, Niaura RS, Pearson JL, Glasser AM, Collins LK, et al. How do we
determine the impact of e-cigarettes on cigarette smoking cessation or reduction? Review and
recommendations for answering the research question with scientific rigor. Addiction. 2017
Oct 3; http://bit.ly/2o0tZ0D
124
New Nicotine Alliance (UK consumer organization) Assessing and mitigating unintended
consequences of policies for vapour technologies and other low risk alternatives to smoking,
29 April 2016 https://www.clivebates.com/documents/NNA-DH2016.pdf See especially
Appendix 2.
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ating smoking125,126,127 , and therefore do more harm than good. Examples of
plausible unintended consequences are set out in Appendix 2.
4. On quitting smoking as a consumer behaviour
E-cigarettes are marketed as consumer products and are proving much
more popular than NRT as a substitute and competitor for tobacco cigarettes. E-cigarettes appear to be effective when used by smokers as an
aid to quitting smoking. (RCP Key recommendations, original emphasis)
Vaping products are consumer products marketed as an alternative to smoking.
They are not smoking cessation medications any more than diet soda is an antiobesity drug. The overall public health impact of any given approach is a function of both uptake and impact on the person’s health. Vaping works well on
both of these – by being attractive as an alternative to smoking and by mirroring many of the things that people want from smoking it is an effective low-risk
substitute.
In 2018, there were 3.2 million vapers in Britain, of which the majority
1.66 million were former smokers. The number of UK smokers fell by 1.25
million between 2014 and 2017 (from 8.64 to 7.39 million) – a dramatic decline. Another 1.1 million people both smoke and vape – and many may be
on a journey to quitting or substantially cutting down. There is an abundance
of evidence that ENDS are promoting reductions in smoking128 , including this
substantial 2017 study from the United States129 :
The substantial increase in e-cigarette use among US adult smokers was
associated with a statistically significant increase in the smoking cessation
rate at the population level. These findings need to be weighed carefully
in regulatory policy making regarding e-cigarettes and in planning tobacco
control interventions.
125
Friedman AS. How does Electronic Cigarette Access affect Adolescent Smoking? J Health
Econ Published Online First: October 2015. http://bit.ly/2oPKkFK
126
Cooper MT, Pesko MF. The effect of e-cigarette indoor vaping restrictions on adult prenatal
smoking and birth outcomes. Journal of Health Economics, Volume 56, 2017, Pages 178-190.
http://bit.ly/2murrY9
127
Pesko MF, Hughes JM, Faisal FS. The influence of electronic cigarette age purchasing
restrictions on adolescent tobacco and marijuana use. Prev Med (Baltim), February 2016
https://www.ncbi.nlm.nih.gov/pubmed/26971853
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Bates CD, Mendelsohn C, Submission 336 - Evidence to Standing Committee on Health,
Aged Care and Sport (Australia) Inquiry The Use and Marketing of Electronic Cigarettes and
Personal Vaporisers in Australia Do vapour products reduce or increase smoking? A summary
of published studies. 19 October 2017
https://www.clivebates.com/documents/AustraliaInquiryOct2017.pdf
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Zhu S-H, Zhuang Y-L, Wong S, Cummins SE, Tedeschi GJ. E-cigarette use and associated
changes in population smoking cessation: evidence from US current population surveys. Bmj.
2017;358:j3262. https://www.bmj.com/content/358/bmj.j3262
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5. On the public health interest in vaping as a harm reduction strategy
However, in the interests of public health it is important to promote
the use of e-cigarettes, NRT and other non-tobacco nicotine products
as widely as possible as a substitute for smoking in the UK. (RCP Key
recommendations, original emphasis).
Professor John Britton, chair of the RCP’s Tobacco Advisory Group, said130 :
The growing use of electronic cigarettes as a substitute for tobacco
smoking has been a topic of great controversy, with much speculation
over their potential risks and benefits. This report lays to rest almost
all of the concerns over these products, and concludes that, with sensible regulation, electronic cigarettes have the potential to make a major
contribution towards preventing the premature death, disease and social
inequalities in health that smoking currently causes in the UK.
This is a strong recommendation from the Royal College of Physicians to
embrace the concept of tobacco harm reduction as a public health policy. That
is not an alternative to other tobacco policies – in fact it makes the traditional
tobacco control policies more effective and less ethically challenging by giving
smokers a viable way to respond to incentives or pressure.
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Royal College of Physicians (London) Nicotine without smoke: tobacco harm reduction. 26
April 2016 http://bit.ly/2nmlGfx
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