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Foreword
Fran Hayes is a union legend.
She joined the Australian
Social Welfare Union (ASWU) in
1977 as a Social Work Graduate
and was part of the campaign
for the first federal Award for
ASWU members. The ASWU
went on to become the community services division of the
Australian Services Union in
1992.
Within six months of becomNatalie Lang, Branch
ing an ASWU member, Fran
Secretary, Australian
Services
Union NSW & ACT
was employed as the first full
time organiser and became a
member of the ASWU National
Award Campaign Executive (NAC Executive) that coordinated the industrial and organising elements of the campaign.
Fran served the first industry log of claims for youth workers on the Government in 1979. Fran and ASWU members
had to first overcome objections to the ASWU’s union coverage to even have an Award!
They took their fight right up to the High Court of Australia
where they won in the historic Community Youth Support
Scheme (CYSS) Case in 1983. This case paved the way for
the community sector (and many other human services) to
be recognised as “industries” that could have Awards made,
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overturning decades of precedent. The ASWU then went on
to win the first SACS Award in 1985.
This book tells that story – the formation of both our Union
and our fundamental rights and conditions at work in the
community sector.
After her time at the ASWU, Fran went on to share her
organising skills across the entire trade union movement
working at the Trade Union Training Authority until it was
abolished by John Howard in 1996. Fran was an active member of the National Pay Equity Coalition from 1988-2011, and
supported the ASU in our Equal Pay campaign. She has also
worked as a consultant and trainer since 1996, providing
policy development, grievance investigation and mediation
services, and training delivery to government, the community sector and unions.
It is thanks to the tireless efforts of Fran and her peers
that our SACS members were able to subsequently grow
from strength to strength as they campaigned to improve
their Award over time and grow their union from 1,000
members when Fran started to over 30,000 SACS members
nationally in 2019.
In recognition of her significant role in the history of our
union Fran was awarded Life Membership of the Australian
Services Union in 2018.
Fran and her union peers were fearless activists. They
never gave up hope despite all the challenges they faced and
the opposition from employers, Governments and even other
unions. We can learn so much from them today as we face
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our own battles against conservative Governments seeking
to silence our sector and our unions.
Fran’s legacy is a profound transformation of industrial
relations in Australia that not only impacted on the community sector, but paved the way for other services industries
including nursing and education to gain the strategic benefits of Federal registration.
To Fran and her union sisters and brothers who fought the
fight, kept the faith and struggled till victory – thank you.
Thank you on behalf of the thousands of community workers
today whose rights and conditions at work are possible
because of your hard work, fearlessness and determination.
Natalie Lang
Branch Secretary
Australian Services Union NSW & ACT (Services) Branch
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This account is dedicated to the friends for life I gained
from the NAC Executive, particularly Kim Anson and Ann
Reich; to Bob Boughton, for catapulting me into union
activism before I knew it; to the Queensland, WA and
NSW Branches for their unstinting support of the Federal
award campaign, and particularly Peter Davidson, first
as a Queensland Branch representative, and later the
Federal Secretary, to our tireless NSW CYSS members, to
Jim Kennan, a good man sadly gone too soon, and Tony
Cook, Secretary of the ASWU WA Branch and later of
Unions WA, also sadly gone before his time.

Introduction
In November 2018, the Australian Services Union presented
me with Life Membership, in recognition of my work in the
early years of the Australian Social Welfare Union.
I have written this historical account so that members,
delegates and officials of the Australian Services Union can
be made fully aware of the facts of the remarkable CYSS
campaign, which is part of their heritage. It is intended to
inspire them to continue the fighting tradition of the union
from which they are descended.
Fran Hayes, March 2019
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The beginnings of the Australian
Social Welfare Union
The Australian Social Welfare Union (ASWU) formally came
into being on June 1, 1976. It originated from the Australian
Association of Social Workers (AASW), the national professional body for university educated social workers. The
AASW Federal Council decided in late 1975 to clearly separate the social work professional association function within
the AASW from any industrial and social action functions. A
plebiscite of members endorsed this ‘split’ within the AASW.
The AASW was to remain a professional association open
only to social workers with a professional education in social
work from an accredited Australian program or an equivalent overseas qualification. The Australian Social Welfare
Union (ASWU) would take responsibility for the industrial
representation of social and community services workers of

Illustration from an early ASWU recruitment flyer (1980)
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all kinds, and for the role
of what was then called
‘social action’. Social action meant taking action
on matters of injustice
which were broader than
the industrial interests
of the union’s members.
The AASW proponents
of the ASWU had shown
great foresight in relation to achieving the
formal recognition of the
new union within the
national industrial relations system. The AASW
had actually gained
Fran Hayes, National Award
federal registration as a
Campaign Organiser and Federal
union in 1955, in a move
President, in 1979
driven by Norma Parker,
an activist social worker
of that period i. Although the AASW had never acted on its
registration in the Federal industrial relations system, its
status remained intact at the time of the formation of the
ASWU ii. The ASWU was thus able to ‘inherit’ the status of
a federally registered union from the AASW, by applying to
the Industrial Registrar for a change of name from AASW
to ASWU. This was a much simpler process than seeking to
register a new union from scratch.
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The name change proceeded relatively smoothly. All that
remained for the union to do on the Federal registration
front was to apply to change the eligibility rule from one
which embraced only social workers to one which included
all types of social and community services workers.

Leadership structure of the union
The new union appointed a Federal Council and a Federal
Executive Committee, which met monthly in Melbourne. It
also had office-bearers in all State and Territory branches- a secretary, president and treasurer. These of course
were honorary roles. Some State branches also began to
develop local sub-branches to drive rank-and-file activism
in the union. For example, the ASWU’s NSW Branch quickly
set up sub-branches in Inner Sydney, Western Sydney,
Southern Sydney, and regional areas, including the Hunter
and Illawarra. The Melbourne based AASW Administrative
Secretary, Glad Hawkins, was invited and accepted the
part-time administrative role of ASWU Federal Secretary.
Glad thus became the first paid employee of the ASWU. The
membership was around 800 at this time.

National award the top priority of
the union
At its first Federal Council meeting in 1976, the union resolved to campaign for a national award to cover social and
community services workers throughout Australia. Apart
from those members in public sector employment, and those
social workers in Victoria covered by a State Wages Board
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Determination, the non-government landscape was totally
award free. iii

The award campaign - the
beginning
A National Award Committee (NAC) was convened by the
then Sydney-based Federal President, Bob Boughton, with
representatives from the State and Territory branches. A
draft award claim was prepared and discussed at the NAC.
It had fairly standard provisions contained in awards at that
time, but it included a salary scale based on years of experience in the industry rather than on qualifications held.
This marked the stark difference between the AASW and the
ASWU on the question of formal qualifications.
As an unemployed new social work graduate in mid-1977, I
met Bob Boughton in the office of a regional development organisation in the Inner City of Sydney. On this first meeting,
Bob signed me up as an ASWU member, and invited me to
attend the local branch meeting that night. I then attended a
TUTA course that week that was designed especially for the
ASWU to help us with our award campaign, and the following weekend I was flying to Melbourne as the NSW delegate
to the NAC.
Other keen new Sydney-based ASWU members and social
work students on placement with the union were pressed
into service for the award campaign. These activists quickly
became the National Award Campaign Executive Committee
(NAC Executive) - Kim Anson, Ann Reich, and, later, Steve
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Mills. The five of us,
including myself and Bob
Boughton, drove the campaign, with regular reports
to the Federal Executive
and the Federal Council.
It was agreed by Federal
Council in 1977 that an
organiser be employed
full-time for three months
to run the campaign
for the national award.
Interestingly, it was
resolved to try and ensure
that, all things being equal,
a woman be appointed to
this role. When advertising
Ann Reich, NAC Executive, 1979
and interviewing for the
role yielded no suitable
candidates, the rest of the NAC Executive Committee
prevailed on me to take on the role. I had by this time taken
a job as a CYSS worker in the Western suburbs of Sydney.
I agreed to seek three months leave from my job to run
the national award campaign, and this was granted by my
employer. Little did I know then that I was never to return to
that job.
The NAC Executive provided exceptional support to the
campaign for the duration of the NAC Organiser’s role, meeting weekly from December 1977 to March 1980.
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The challenges
We faced significant
challenges in our
quest for a national
award. Firstly, as a
new and very small
union, we operated
on extremely limited
funds. Legal costs, air
fares, accommodation
and the employment of
a full-time organiser
accounted for most
Cartoon from ASWU Newsletter
of the Federal union’s
(May 1984)
budget. This was
despite the fact that
accommodation costs were kept to a minimum by Glad
Hawkins, the Melbourne based Federal Secretary, putting
interstate people up at her own home when they were visiting Melbourne on union business.
Secondly, we had to deal with a pattern of employment
in our industry in which small numbers of workers were
scattered across numerous small workplaces all around
Australia. This made union organising extremely difficult.
Furthermore, we were working in a new industry (the
emerging community sector in the 1970s), where there was
no history of unionisation, and no employer organisation
to negotiate with. In fact, the question of who the employer
was in community organisations was far from resolved. On
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one view, the employer was the federal or State government,
because they funded the services, and the management
committees did not own the money and assets of the
services. Many employees and management committees
saw their arrangements as something quite different from
normal employment, and could not see how unions and
industrial relations were relevant to them.

Bob Hawke talks to a youth at a CYSS Unemployment Centre in
Victoria (1982, Andrew Chapman)
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Preparing for the campaign
What work did we at this stage believe would be necessary
to obtain a national award for our members? As we saw
it, we had to identify community organisations across the
States and Territories where we had members, get their
correct postal addresses, draw up and serve an ambit log
of claims on their employers, have a dispute found in the
Conciliation and Arbitration Commission and then negotiate
an award with the employers. Oh! And complete the union’s
eligibility rule change. All in three months!
Although none of us had industrial relations experience
or qualifications, we believed that, with appropriate expert
advice, political guidance, trade union training, the support
of our members, support from other unions and hard work,
we could make it.
In terms of expert advice, the union received legal advice
from Simon Williams of Maurice Blackburn in Melbourne,
a law firm specialising in industrial law. Maurice Blackburn
continues today, with a high community profile on social justice issues. Simon referred us to Jim Kennan, a Melbourne
barrister, for more complex matters.
The union also engaged Jack Hutson, a retired research
officer from the Metalworkers Union iv on a consultancy
basis to provide advice on the technical steps involved in
gaining a federal award. Jack not only provided the technical
advice, he did so from a progressive political position. Jack’s
step-by-step paper guide to serving a log of claims- e.g. what
documents had to be sent by registered mail, how many
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copies - was invaluable to us. Even past his retirement,
the guide was still used and revered by officials at the
Metalworker’s Union.
In 1977 the NSW Centre of the Trade Union Training
Authority (TUTA) ran a special three day course for our
union on issues related to achieving a federal award and
related skills. A number of us also attended mainstream
TUTA courses to build our skills and knowledge in the relevant areas.

The NAC Organiser begins work
In my first week as National Award Campaign Organiser
(NAC Organiser) in December 1977, I visited Tasmania, South
Australia and Victoria to organise for the award claim. The
idea was to get from each branch the necessary material to
enable us to serve a log of claims, namely the contact details
of employers in organisations where we had members. We
had to serve the claim across two or more states to create
the required ‘industrial dispute extending beyond the limits
of any one state’. This turned out to be easier said than done.
Perhaps for the first time it became clear that members
and potential members felt very vulnerable about their
organisations being identified with the union and the award
campaign. They feared that any organisations selected by
the union to be logged could face serious consequences. Loss
of government funding, and therefore jobs, was a major fear.
With Christmas fast approaching, it was not looking good
for us having our award by the end of February 1978!
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Cartoon from Social Welfare Magazine (UK, 1982)

Pay and conditions in the award
free community sector
It is useful at this point to look at the prevailing arrangements for wages, conditions and workplace rights for our
members at the start of our award campaign.
The ‘70s had seen a great expansion of community
organisations, consistent with the ideal of community
self-determination, where governments funded community
organisations to run all manner of services. There can be
no doubt that governments at that time, and indeed today,
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saved a lot of money by
outsourcing the management of community
services to honorary
community management
committees.
What a community
worker was paid was
a random affair, determined by what the
management committee
applied for in their funding submissions. There
were huge differences in
what workers were being
paid for the same work
across different services.
For example, the rates
of pay for Community
Youth Support Scheme
Learning to touch-type at a CYSS
(CYSS) Project Officers
workplace (Messenger Press 1986)
at the time we began our
award campaign could
be anything from $7500 pa to $15000 pa. It was totally
dependent on what their management committees applied
for. And there was no attempt by government at this stage to
provide guidance to management committees to encourage
uniformity of wages and conditions across projects.
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Not only were there huge disparities in their pay for the
same work, many CYSS workers suffered from inefficient
administration by their management committees. We were
told of workers not being paid on payday, or paying for
materials for use in the project out of their own pockets.
More seriously, we were representing CYSS workers being
summarily dismissed by their management committees for
misdemeanors such as displaying political posters in their
workplaces (in one case, a poster opposing uranium mining).
CYSS workers and other workers employed in the award
free community sector under similar arrangements were
extremely vulnerable. To those of us working on the
National Award Campaign, the union’s top priority was to
gain protection for these vulnerable workers.

The ASWU eligibility rule change
Meanwhile, we had set in train our application for the
change to our eligibility rule, to broaden it from only tertiary
educated social workers to include all types of community
and social services workers. The process requires the publication of the union’s intention of changing its rule. This gives
other federally registered unions the opportunity to object
to the change. Objectors then usually meet with the applicant union to clarify its intentions. In many cases, the objections are withdrawn on the basis that the change presents
no risk to the objectors’ coverage. The matter is resolved
by a written undertaking between the applicant union and
the objecting union that the applicant will not recruit or
organise workers in the objector’s area of coverage. A more
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Excerpt of information sent to ASWU
members in 1979

challenging scenario is presented when an objector requires
an exclusion of its area of coverage to be written into the
applicant’s new rule.
When we received objections against our rule change from
other unions, our inexperience led us to think that they
really were against us, and may stop us from operating
altogether. It did not help that we had never heard of most
of these unions, and did not know who they covered. Long
before online data was available in the Australian industrial
relations system, we found ourselves at the counter of the
Industrial Registry in Melbourne one chilly morning, perusing the original copy of each objecting union’s eligibility rule.
Most were in faded print on yellowing foolscap paper.
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A number of white-collar government sector unions objected to our rule change. All but one of these was happy to
withdraw their objections on the basis of written undertakings. However, one public sector union held out for lengthy
new wording in our eligibility rule. Each of its proposals
then had to be put through our federal decision making
processes. They tied us up for so long that we actually had
to proceed with our first federal award claim under the old
eligibility rule! We had reason to believe that this union had
ideological motives. Rumoured to be an organisation with
links to the National Civic Council (NCC), it appeared it was
trying to strangle our small left wing union at birth.

Risks we faced in pursuing our
award
In the course of the rule change negotiations, other parties
made the point that our capacity to get a federal award in
the Commission could be in question, because on current
High Court Constitutional interpretations, we could be found
not to comply with the requirement to create an industrial
dispute.
Our legal advisers recommended that we begin our quest
for an industry-wide Federal award with the Community
Youth Support Scheme (CYSS), because its status as a
manpower scheme would make it easier to demonstrate the
‘industrial’ nature of the work and the dispute, in the event
of a challenge on this point.
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Illustration from NSW SWWU News (1983)

Decision to begin with CYSS award
We decided at the beginning of 1979 to commence our
award campaign by seeking a Federal award for CYSS
workers. We had CYSS members throughout Australia. This
was important for creating an interstate industrial dispute,
then an essential factor in obtaining a Federal award. CYSS
members in NSW were particularly active in the union, and
were ready and willing to support the campaign. Many CYSS
workers had close links with their management committees,
many of which included ASWU members. This became crucial to us as we fought to establish an employer body with
which we could negotiate the award.
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We consulted CYSS members about the log of claims, and
briefed them on the likely course of events after the log
of claims was served. Every step in the CYSS award claim
process from then onward depended on our CYSS members
for its success. Names and addresses of CYSS committees,
intelligence on what the Government was telling management committees about the award claim, identification of
management committees likely to support the award claim,
and provision of work sites for Commission inspections,
were just some of the ways they supported the campaign.
Our advice from Jim Kennan accorded with our own
assessment, namely that the local CYSS management
committees were the employer for the purpose of the award
claim, with the Chairperson being the responsible officer
addressed in any formal correspondence to the committee.v
This position on the employer role of the management committees was accepted by the Conciliation and Arbitration
Commission, and has been confirmed many times since in
community sector cases.

Log of claims served
In March 1979 we served the ASWU ambit log of claims
on a total of 115 CYSS Management Committees located in
NSW, WA, ACT, Victoria and Tasmania, using Jack Hutson’s
templates. Following the employers’ non-compliance with
the claim, we notified the CYSS dispute to the Conciliation
and Arbitration Commission in May 1979. The first hearing of
the dispute was set down for July 10, 1979.
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Government response
Our service of the log of claims provoked an immediate
response from the conservative Federal government of that
time. The Department of Employment and Youth Affairs
(DEYA), which funded and administered CYSS, requested a
meeting with us. In this meeting, they informed us that:
DEYA did not want to be seen as the CYSS employer;
DEYA intended to assist the local management committees
to organise for the case as employers and intended to pay
counsel to appear for them;
DEYA intended to intervene in the case in its own right;
DEYA wanted to prevent CYSS being covered by an ASWU
award, because of possible precedents for other ‘manpower’
schemes which they may wish to establish in future.

Government meeting to persuade
the NSW CYSS Management
Committees to oppose the award
In the lead up to the first hearing of our case, DEYA called
a meeting in Sydney of all CYSS management committees
in NSW. Kim Anson (NAC Executive) and I wrangled an
opportunity to explain the union’s objectives and answer
questions at this meeting. We were required to leave the
meeting whenever it was discussing anything of strategic
importance to the employer position.
A management committee chairperson who had been
coached by DEYA spoke to the meeting, proposing that an
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Unemployed youth at Sunshine CYSS (Rennie Ellis, 1982)

award should not be made until certain issues had been
‘canvassed’ in the Commission. He nominated a barrister
who could advise them on these issues, who would be
paid for by DEYA. The meeting elected a Chairpersons’
Consultative Committee to brief the barrister.
The barrister, who was on standby at the meeting, set out
to convince the Consultative Committee that they should
seek an adjournment to allow time for further consultation on the technicalities which could be canvassed in
the Commission. The Consultative Committee agreed to
this, and took the proposal back to the larger meeting for
acceptance.
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DEYA then sent a telegram to all the CYSS management
committees across Australia that had been served with
the log of claims, asking them to authorise the barrister to
represent them and to seek an adjournment.
All of this was happening in the midst of a good, old-fashioned telecommunications industrial dispute, which by this
stage had brought STD phone calls to a standstill across
Australia. While DEYA could afford to send 115 telegrams to
Committees, we could not.

Our response
We had to use everything at our disposal to counteract the
DEYA message to the management committees. Our goal was
to get an alternative group of Management Committees to
withhold their authorisation of the government-bankrolled
barrister and to nominate themselves to appear on behalf of
all like-minded committees to state that they did not object
to the finding of an industrial dispute and were prepared to
negotiate with the union for an award.
We used every method short of carrier pigeons to get
our message out to Management Committees across the
continent. Anyone who knew anyone travelling to the states
where the log of claims had been served was given union
material to counter the government’s plan to prevent an
award being made in CYSS. They made every effort to get
this material to the Management Committees covered by the
log of claims.
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We were incredulous at the blatant
attempt of the Fraser
Government to deny
workers the protection
of an award by manipulating the employer
position, using significant government
resources, all against a
small union.

In the
Commission
The first hearing
of the matter in the
Commission was on
July 10, 1979, before
CYSS Case update, ASWU News
Deputy Commissioner
(April 1980)
Isaac. Jim Kennan
appeared for us, having spent the previous night in one of
our communal houses in the Inner West to save the union
money. A special hot breakfast had been prepared for him by
a resident member of the NAC Executive.
The NAC Executive arrived dressed in suits, believing this
to be a strict requirement in the Commission. Some were
more convincing in this attire than others. Our NSW-based
CYSS members, generally dressed in a more scruffy manner,
were there in force.
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CYSS Budget Rally Wollongong (1981,
Tribune/SEARCH Foundation)

It must be said here that at this stage we were terrified
about what we were doing and what could happen to us in
the Commission. We had never appeared in the Commission
before, and here we were, pursuing a first award, facing the
full force of the Fraser Coalition Government.
What a joy it was to behold the representative of the management committees who supported the making of an award
standing up and identifying himself, and stating his support
for the finding of an industrial dispute. Our overwhelming
effort to achieve this simple outcome had been successful.
It illustrated the reality that we were not only organising
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our members in this campaign; we were also organising the
employers.
The barrister appearing for the Management Committees
who had complied with the DEYA strategy to block the
award, not only sought an adjournment of the matter; he
foreshadowed that he would challenge the ASWU’s capacity
to generate an industrial dispute if authorised to do so
by his clients. The barrister representing the Minister for
Employment and Youth Affairs (intervening) indicated that
she would challenge on this basis at a later date if the barrister appearing for the Management Committees did not.
Jim Kennan, for the ASWU, proposed that the Commission
make a finding of an industrial dispute on this occasion,
leaving it open to any party to seek a revocation of the finding at a later date. Deputy President Isaac made a finding of
an industrial dispute and directed the parties to confer on
the log of claims.
We had won Round One! With the strong support of our
CYSS members, and despite all of the problems of phone
communication leading up to the hearing date, a respectable
number of Management Committees had been drafted
to the cause of the award, and their representative had
been recognised as a party to the dispute. Jim Kennan’s
tactical request for a finding of dispute, allowing parties to
seek revocation at a later date, was a coup, giving Deputy
Commissioner Isaac a positive mechanism to keep the case
moving.
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And it gave us the basis to start negotiating the award
with those Committees who were in favour of an award. We
went on to negotiate the full terms of an award with this
committee (the CYSS Chairpersons’ Negotiating Committee),
representing 27 CYSS projects.

Meeting with DP Isaac
After the hearing, DEYA continued to try to persuade CYSS
local Committees to join its action against the union and
the award, attempting to undermine the work of the CYSS
Chairpersons’ Negotiating Committee.
Between hearings, we thought it would be a good idea
to make Deputy President Isaac aware of the behind-thescenes activity of the government in trying to undermine
the CYSS award campaign.
DP Isaac agreed to a meeting with me. I spoke to him
openly about the steps the Federal Government was taking
to influence the employer position, using substantial government resources to overwhelm our small union. He thanked
me for the information. Although he was very professional
at the time, listening but making no comment, in a chance
meeting some years later he made it very clear to me that he
was outraged by the government’s tactics in our dispute.

Second hearing in the Commission
We were at last in the Commission again on October 8,
1980. We had supplied DP Isaac with the terms agreed
with the CYSS Chairpersons’ Negotiating Committee under
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statutory declaration on October 3,
1980. We took the
initiative by treating this hearing
as the forum for
having the agreed
terms made into
a consent award.
Our request for a
consent award was
supported by a representative of the
CYSS Chairpersons’
Negotiating
Committee, which
had negotiated the
agreed terms with
us.
NSW SWWU built on the CYSS case in
The Governmenttheir case for an award (1982)
funded barrister
representing those
CYSS Committees opposing the award, now only thirteen in
number, immediately sought an adjournment. He foreshadowed that he would be arguing that the original finding of
dispute be revoked, and he was supported by counsel for the
Minister for Employment and Youth Affairs as intervener.
They would be arguing that the dispute finding be revoked
on the ground that it lacked an industrial basis. They
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contended that neither the CYSS Committees nor the project
officers were engaged in or in connection with an industry.
Counsel for the Minister for Employment and Youth Affairs
argued that CYSS Committees were not employers in an
industry, that project officers were not engaged in work
of an industrial nature and that the eligibility rules of the
union did not embrace project officers employed by CYSS
Committees.
These were all grounds that we had anticipated in a worstcase scenario. We were prepared for them.
The Commission did not grant an adjournment, so evidence
from both sides began on the day. It was completed on a
further date in April, 1981.
A magnificent effort by our CYSS members, the NAC
Executive and expert witnesses ensured that we put up
a good fight. We had gathered evidence that CYSS project
officers met the educational requirements of our existing
eligibility rule; Professor Stuart Rees, head of the Social
Work Department at Sydney University, appeared for us as
an expert witness to argue that CYSS work was a form of
social work; and an NAC Executive member, Kim Anson, who
was both a qualified social worker and a CYSS Project Officer,
gave evidence on the common characteristics of both.
Another CYSS Project Officer, Phil Wiffen, took the stand
to provide evidence of CYSS’s connection with industry. I
was called, as ASWU Federal President, to give evidence
on our eligibility rule. Our CYSS members also organised
locations for inspection by the Commission at their work
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sites, selected to highlight the ‘industrial’ nature of CYSS
activities.
In the space of two hearing days, our witnesses quickly
learnt what was meant by the term ‘cross-examination’,
after being subjected to heavy interrogation from the barrister representing the CYSS management committees who
opposed the award. The interrogation of witness Kim Anson
was particularly confrontational and sustained, with Jim
Kennan having to request that the Commissioner enforce
the witness’s right to respond to questions without being
interrupted.

Finding against revocation and
‘employer’ response
On June 12 1981, Deputy President Isaac announced his
rejection of the application for revocation of his finding of
dispute. The employers represented by the Governmentpaid counsel appealed to the Full Bench of the Commission.
An extract from their notice of appeal sets out some of the
numerous grounds of appeal:
That the Deputy President was in error in that the alleged
dispute was not an industrial dispute within the meaning of the Conciliation and Arbitration Act 1904 or the
Constitution;
That the Deputy President should have found that chairpersons of Community Youth Support Scheme committees are
not employers in an industry;
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That the Deputy President should have found that project
officers employed by chairpersons of Community Youth
Support Scheme committees are not engaged in or in connection with an industrial pursuit
That the Deputy President should have found that the
eligibility rule of the ASWU did not embrace Project Officer’s
employees by CYSS Committees
That the Deputy President should have found that Project
Officers employed by Community Youth Support Scheme
committees were not employed in or in connection with
professional social work…vi
The Full Bench consisted of DPs Cohen and Coldham, and
Commissioner Turbet. Jim Kennan presented our case. On
April 5 1982, it was announced that the appeal was upheld,
with Coldham and Turbet supporting the appeal, and Cohen
dissenting.

We head to the High Court
If we were to continue our campaign for the award, the
final option was to appeal the Full Bench decision to the
High Court. Jim Kennan indicated that he would represent
us at no cost if we decided to go to the High Court. He also
advised that the numbers in the High Court were moving
towards a majority position on freeing up the Constitutional
interpretation of the term ’industrial dispute’. His assessment at that time was that the numbers favouring a freeing
up were likely to move to a majority of one (i.e. 4-3) in the
near future. We authorised him to go ahead. In the event, by
the time the matter came up for hearing in the High Court,

FRAN HAYES | 32

Jim had been elected to the Victorian Government and
appointed Attorney-General.
Jim arranged to have another barrister, Peter Gray, represent us in the High Court, free of charge.
The case was heard on March 8 and 9, 1983, a matter of
days after the election of the Hawke Labor Government. The
new government intervened in support of the union rather
than the CYSS committees opposing the award.
The decision was handed down on June 9, 1983. To our
amazement, the High Court had decided unanimously in
our favour. Not only had they removed the last legal obstacle
to our award claim; they had fundamentally changed the
Court’s interpretation of the Constitutional provisions on
industrial disputes. By shedding decades of over-technical
construction of the meaning of ‘industrial dispute’, the Court
opted for a ‘commonsense’ approach to the interpretation of
these provisions:
It is, we think, beyond question that the popular meaning of
‘industrial disputes’ includes disputes between employees
and employers about the terms of employment and the
conditions of work...We reject any notion that the adjective
‘industrial’ imports some restriction which confines the
constitutional conception of ‘industrial disputes’ to disputes
in productive industry and organised business carried on for
the purpose of making profits...vii
This decision did not just affect our union; it also allowed
unions who had been locked out by the previously restrictive
interpretation by the High Court of the meaning of industrial
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Front page of the Australian Financial Review, 10 June 1983

disputes to come into the Federal industrial system. These
included public sector teachers’ unions and the Firefighters
Union.
The Financial Review of June 10, 1983 covered the decision
on its front page under the banner ‘Industrial relations
revolution’, while the Sydney Morning Herald featured an article on the decision under the heading of ‘High Court widens
industrial net’.
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Conflict in the ASWU over CYSS
case
This account would be incomplete without reference to the
struggle within the ASWU over the CYSS award campaign,
which reached its peak at the union’s Federal Council of
1979.
In 1979, at the time of serving the CYSS log of claims, the
union had a membership of about 1500 members. The union
had a capitation formula under which the Federal Office
retained two-thirds of all union dues and gave one-third
back to the State and Territory Branches. This enabled the
employment of one full-time organiser (the NAC Organiser)
by the Federal Office.
Union finances could maintain only one full-time organiser
in the union overall. Most State Branches agreed with maintaining the National Organiser position, which held out the
prospect of Federal award coverage for their members. Most
were not big enough to contemplate seeking registration
and awards at the State level and saw having one full-time
national organiser and national awards as an appropriate
use of the union’s scarce resources.
The experience and view of the Victorian branch was
different. There was a relatively long history of industrial
regulation for social workers in the Victorian Wages Board
system. Before the creation of the ASWU, the AASW had
negotiated a determination for Victorian public sector social
workers. As the largest union branch, Victoria had enough
money under the capitation formula to employ a part-time

35 | STRUGGLE, HOPE AND VICTORY

ASWU Federal Council, Melbourne 1979
Fran Hayes, Federal President last on right, standing

organiser. But they were eager to expand their wages board
role to gain new determinations for more occupational
groups, such as Youth Workers and Welfare Officers. They
believed this could not be done without a full-time Victorian
organiser.

Federal Council 1979
At the October 1979 Federal Council, the Victorian Branch
campaigned for a reversal of the capitation formula, proposing that two thirds of fees should come back to the branches.
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The skills consistent with the consensus approach normally
utilised in ASWU decision-making forums were confronted
by high-level skills in lobbying and number-crunching in the
Victorian delegation. Those supporting the continuation of
the national award campaign did not stand a chance.
The Victorian motion on the capitation formula won by one
vote, with the Federal Executive members voting as a bloc,
along with two of the smaller states.
This meant the end of the paid NAC Organiser position,
but did not preclude continued work on the CYSS award
campaign per se. Though shattered by the outcome of the
Council, the NAC Executive, including myself, resolved to
keep working on the campaign.
It was against this internal union backdrop that the CYSS
award campaign played out.
From 1978- 1980, I had served a term as honorary Federal
President of the Union concurrently with the NAC Organiser
position. I went on to win the position of Federal VicePresident in the union elections in 1980, so had a continuing
role in the union’s industrial work until 1982.

Federal Industrial Sub-Committee
In March 1980 the Federal Executive (FEC) determined
that the union would establish a Federal Industrial subCommittee of the FEC, to take over the work of the NAC
Organiser and the NAC Executive.
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ASWU News Cover September 1983
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Its membership was the Convenor (myself) in my capacity
as Federal President, the Federal Secretary, at least one
member of the FEC, and at least one member from each
State. Its functions included:
• The co-ordination of national industrial policy;
• The conduct of campaigns for Federal awards, where
appropriate, for award free social welfare workers...
• Provision of industrial information and education to
Branches where requested...viii
Despite the loss of the full time National Organiser position, the Federal Industrial Sub-Committee was a positive
development in many ways. It supported the co-ordination
of all industrial work being done within the union, whether
in State or Federal systems; it broadened the focus of
industrial campaigns, moving back from a sole focus on the
CYSS award campaign to reconsider earlier plans for awards
covering the entire community sector. It enabled activists
who had been very keen on industrial work in the earliest
days of the union, to return to involvement in the union’s
industrial work, taking Federal industrial activism beyond
NSW. All States were represented on the sub-Committee.
And the sub-committee retained the expertise gained so far
in the Federal Industrial system through participation by
three of the members of the former NAC Executive.
Given that it was necessary for me to make a living, I
accepted a position as Training Officer at the Clyde Cameron
College, TUTA’s residential training facility in AlburyWodonga, in March 1981. I maintained my involvement in
the ASWU in an honorary capacity until the end of my term
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as Vice-President in 1982. My employer was not comfortable
with me being active in my old union while being a trainer
for all unions, so I ceased formal ASWU activity at this time.

Vindication
At the Clyde Cameron College in Wodonga on the morning
of June 9, 1983, I received a call from Carol Matthews in our
NSW Branch office informing me of the High Court decision.
I will never forget her answer when I asked how many of the
judges had decided our way. ‘Unanimous!’ was her response.
Not only had we won our case; the decision changed the
course of judicial interpretation of the term ‘industrial
dispute’ within the Constitution. We were soon in the legal
textbooks.
It was a pivotal moment in my life. All the hard work, and
all the conflict within the union about the campaign, melted
away.
I felt vindicated and, because I am human, I will provide
one last reminder of the struggle we had within the union to
come this far:
The (National Award) campaign should be finalised but
the union should not devote our scarce resources of finance
and paid personnel to this finalisation. The CYSS campaign
should be brought to an honourable conclusion by those who
believe in it but it should not be allowed to further divert the
scarce financial resources of the union to the pursuit of an
industrial mirage…ix

FRAN HAYES | 40

Postscript
The union finally achieved its first federal award in 1985.
Later, when the CYSS program was replaced by a succession
of new schemes, it was called the Community Employment,
Training and Support Services Award. These days, it is
known as the Labour Market Assistance Industry Award.
From the date of the High Court decision in 1983, the
Hawke Labor Government, with the dedicated commitment
of Ralph Willis, the relevant Minister, facilitated the negotiation of the final award. The days of the government bankrolling selected CYSS Management Committees to disrupt the
making of an award were over.
The most significant contribution of the Government was
to support, financially and organisationally, the formation
of a representative and skilled group of employers with
whom the union could negotiate the award. What began as
the CYSS Employers’ Organisation, with David Thompson as
CEO, later became the National Skillshare Association, which
in turn became Jobs Australia, today’s recognised national
employer association in the community sector.
One of the many benefits of our award campaign was that
representative roles were defined for employers and community workers, where there had been no such structure
prior to the campaign. This made unionism relevant to many
workers and management committees who had previously
not seen how it could apply to them.
Numerous officials of the union put in an enormous effort
on the award negotiating committee. These included Peter
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Davidson (Federal), Roque Reynolds (NSW), Ken Howard
(Victoria), David Annis Brown (NSW), and Ian Hurd (SA).
There is no doubt that the State Branches were now committed to the Federal award process as well as the work they
were doing towards state registration and State awards.
Nothing stands still in the world of industrial relations.
Governments in more recent times have relied more on the
corporations power than the conciliation and arbitration
power of the Constitution as a foundation for new industrial
laws. However, the ASWU High Court decision, apart from
giving our union access to Federal awards, gave many
unions who had formerly been excluded from the Federal
system access to Federal registration for the first time.
In the Australian industrial relations environment, this
means unions can protect the interests of their members
against other federally registered unions, an option not
available if they have only State registration. Following the
ASWU High Court decision, there was also a freeing up of
many areas of practice in the Federal system, including an
embrace of responsibility for matters such as reinstatement.
Despite the ASWU punching above its weight in breakthroughs like the CYSS High Court decision in 1983, it was
still a very small union which was always strapped for cash.
So when Bill Kelty’s amalgamation caravan chugged through
Australian unions in the late 1980s, the ASWU joined the
ride, amalgamating firstly with the Municipal Officers’
Association (MOA), and then becoming , along with the MOA
and others, part of the Australian Services Union.
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Endnotes

We know from historical sources that Parker was instrumental in the
foundation of the Australian Association of Social Workers (AASW), and served
as its inaugural president from 1946 to 1954. She was also influential in the
foundation of the Australian Council of Social Services (ACOSS) in 1946.
i

Although the AASW did not take matters before the Federal conciliation and
arbitration body, it is clear from archives that the impetus for registration
included a genuine intention to protect members industrially by winning
appropriate and consistent wages and conditions for social workers. Other
reasons for proposing that the AASW should seek federal registration were
that it would protect social workers from having to join other ‘inappropriate’
unions (in the old days of compulsory unionism); and that it would enhance the
reputation of social workers.
ii

The one exception to workers being award-free was social workers who
worked in registered charities in NSW.
iii

The title Metalworkers’ Union refers to a union that has undergone many
name changes over its long and proud history. Beginning as the Australian
Engineering Union, it is these days known as the Australian Manufacturing
Workers’ Union.
iv

Advice Re Community Youth Support Scheme Project Officers; James H. Kennan,
Owen Dixon Chambers, 19 July, 1979
v

Notice of Appeal In the matter of notifications of industrial disputes between
the Australian Social Welfare Union and Jobless Action Civic Community Youth
Support Scheme and others in relation to wages and working conditions (C
No. 2975 of 1979) and Australian Social Welfare Union and Jobless Action Civic
Community Youth Support Scheme and others in relation to wages and working
conditions (C. No. 3024 of 1979) in the matter of a decision by Mr Deputy
President Isaac on 12 June, 1981 and in the Matter of an application for leave to
appeal against the said decision, July 3, 1981.
vi

The Queen V. Coldham; Ex Parte Australian Social Welfare Union, 153 CAR
297, June 9, 1983
vii

viii

Minutes of Federal Industrial Sub-Committee of FEC, 13th June, 1980

A Position Paper on National Industrial Strategy, prepared by the ASWU
Victorian Branch for 1980 Federal Council.
ix
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TABLE OF APPLICATIONS AND DECISIONS IN CYSS CASE
Date of
decision

Heard by

Application

10 July 1979

DP Isaac

ASWU vs 115 CYSS
Committees for the finding
of an industrial dispute;
seeking an award

8 October 1979

Continues from above

12 June 1981

DP Isaac

Application by a CYSS
Committee (Jobless Action
Civic CYSS Scheme) and
others for revocation of
finding of an industrial
dispute and other
jurisdictional matters

5 April 1982

Full Bench:
DP Coldham,
DP Cohen and
Commissioner Turbet

Appeal by the Goulburn
Community Youth Support
Scheme Committee to the Full
Bench against the decision
of DP Isaac given on 12 June
of 1979 refusing to revoke
the finding of an industrial
dispute between ASWU and
specified CYSS Management
Committees.

9 June 1983

Gibbs C J, Mason,
Murphy, Wilson,
Brennan, Deane and
Dawson JJ

The Queen V. Coldham; Ex
Parte Australian Social
Welfare Union
Application by union to be
able to have an award made
in CYSS with no jurisdictional
barriers.

Outcome

Citation

DP Isaac found an industrial dispute,
subject to right of parties to seek a
revocation of that finding.

Transcript of proceedings
C. No. 2975 of 1979
C. No. 3024 of 1979
Australian Social Welfare
Union and Jobless Action Civic
Community Youth Support
Scheme and others
Tuesday, 10 July, 1979

DP Isaac rejected the application for
the dispute finding to be revoked.

CAR 1505; (1981) 257 CAR 318

Appeal upheld by Justice, Coldham
and Commissioner Turbet, and
rejected by Justice Cohen

CAR 802; (P1982) 272 CAR 851

Unanimous decision by the High
153 CAR 297
Court, finding that the ASWU CYSS
dispute represented an industrial
dispute within the meaning of the
Constitution, at the same time
dramatically broadening earlier High
Court interpretations of the meaning
of the term ‘industrial dispute’.

