
Legislative Council, Parliament of Western Australia, Hansard Tuesday 15 October 2019 

Voluntary Assisted Dying Bill 2019 

 

HON NICK GOIRAN (South Metropolitan) [2.20 pm]: I rise as the lead speaker for the opposition on  

the Voluntary Assisted Dying Bill 2019. The Liberal Party’s position on this bill is to grant each of its  

members a free vote. Of course, it is always the case that Liberal Party members are able to vote in  

accordance with their conscience on any legislation, but from time to time our party takes a  

particular position authorising its members to have a free vote and, therefore, not to have to advise  

the party room of their position on a piece of legislation. This is one such bill. As you have already  

foreshadowed, Madam President, I understand that the other parties have taken a similar position  

on this matter. At the outset, I urge members as we consider this legislation to block out the noise  

and collectively—all 36 of us—wrestle intellectually with the matters before us. If I do nothing else  

during this speech today, I appeal to members to collectively reason through this process.  

 

Conscience votes are very rare in this Parliament. This is not the first time a euthanasia bill has been  

before the Parliament. In fact, I recall us dealing with a bill in 2010, in my first term, that was  

brought forward by my parliamentary colleague Hon Robin Chapple. Members who were there at  

that time may recall that the second reading of that legislation was defeated 24 votes to 11. On that  

occasion, any members who wanted to speak were able to do so and a vote was taken. I see no  

reason that same process cannot take place with the bill before the house. 

 

If this bill is to be defeated after an intellectual wrestle, after members have reasoned through the  

process, it will not be unusual. If fact, some 50 bills in our nation have failed on this particular topic. I  

note that as recently as 2017 in the United States of America some 43 bills were presented across 26  

states, all of which failed. It is not particularly unusual after an intellectual wrestle and a reasoning  

process has occurred, for a chamber of Parliament to say no to voluntary euthanasia and assisted  

suicide. As we consider this particular bill, the technical question before the house at the moment is:  

should this bill be read a second time? However, I put to members that a more important question  

needs to be considered by members before they decide how they are going to vote on this  



legislation. The question that I believe every member in this chamber has a duty to answer is: is it  

possible to design and implement a safe euthanasia regime? That is the threshold question for every  

single member in this place before they cast their vote. 

 

It is reasonable to say that there has been a fair amount of discussion outside this house about the  

decision by my party to appoint me as the lead speaker on this bill. From our party’s perspective,  

there is absolutely nothing peculiar about that. I am the member who has been entrusted with the  

responsibility of speaking on health portfolio matters and, of course, this government bill was 

introduced by the minister representing the Minister for Health. I might add that my background  

and experience on this issue include the following. This is my tenth year in the Western Australian  

Parliament—a great honour it is to serve in this place—but prior to that my profession was a  

litigation lawyer. During the course of that time I had to deal with a number of areas of law that are  

pertinent to the matters before us for consideration. One of those areas was medical negligence law,  

and I will speak about that more in due course. The other area pertinent to our consideration is  

contract law and, again, I will discuss that in due course. 

 

In addition, as I outlined earlier, this is not the first time that a bill of this sort has been before the  

house. When the last bill that was brought forward by Hon Robin Chapple was defeated I recall  

saying to some of my colleagues that there was something a little dissatisfying about defeating the  

proposal of a person who brought a proposal to the house out of good intent and in good faith. I  

know that the views held by the honourable member are held in good faith. There is something a  

little dissatisfying about defeating a proposal that is otherwise intended for the good. I asked some  

colleagues what we could do collectively in a positive sense on a bipartisan or tripartisan basis. The  

answer to that was the formation of the Parliamentary Friends of Palliative Care. It is a position I  

have held effectively shortly after the last debate and it is an honour for me to have been able to do  

that with my co-chair, the member for Girrawheen and learned friend Hon Margaret Quirk, MLA.  

During that time we have had the opportunity to organise briefings for members on a range of issues  

dealing with palliative care. 

 



I will speak more about that in a moment, but, in addition, on behalf of this chamber I have served  

on the Joint Select Committee on End of Life Choices, which the government has indicated is the  

foundation stone of the bill before the house. I note for the record, that, of the eight members who  

served on that committee, I was the only member who attended every meeting and every hearing  

over the course of that 12-month inquiry, and the outcome of that was the 248-page minority report  

that members have available to them. In addition, during that time, I was also the co-chair of the  

Select Committee on Elder Abuse, and I will have more to say about the intersection between elder  

abuse and the bill that is before the house in due course. That is the background and experience that  

I bring to this matter, and I am honoured that my colleagues have entrusted me to be the lead  

speaker on this bill. 

 

The other point that I make is that there has been what I would describe as an element almost of  

hysteria about the quantity of time that I might possibly take in debating this bill. For that reason,  

today I deliver my speech, as we would say, ex tempore, and not in a wholly prepared fashion,  

because I want to put to bed any suggestion that any tricks will be used by any members, least of all  

me, in this matter. Members of this chamber who are familiar with another debate, in which a  

different approach was taken, will know full well what the outcome of that legislation has been to  

date, and the reasons for it, and that this is an entirely different debate. 

 

As I indicated, I was a member of the Joint Select Committee on End of Life Choices, an inquiry that  

lasted for 12 months. I recall that at the time some of my colleagues asked me why I would bother to  

serve on that committee. I indicated that I was in favour of the establishment of the committee,  

because it was looking into end-of-life choices for Western Australians and, as co-chair of the  

Parliamentary Friends of Palliative Care, I knew then, and I am even more convinced now, that there  

is a great need to improve access to palliative care in Western Australia. If I could serve on the  

committee that would make findings and recommendations to that effect, it would be an honour to  

do so. Members may recall that when that committee was formed in August 2017, I moved for the  

terms of reference of the committee to be extended. The proposal had been put forward by  

members, in good faith, seeking the establishment of the committee, and I simply asked that the  



terms of reference of the committee be extended for this purpose. If the committee was going to  

look into this issue, I said it should look into the risks of establishing voluntary euthanasia and  

assisted suicide. I simply sought to add one extra term of reference for the inquiry. That proposal  

was defeated. It struck me at the time that a minister of the Crown urged members to vote against  

my proposal that the committee that ultimately tabled this report would look into the risks of  

voluntary euthanasia and assisted suicide. I ask members to examine their consciences and ask  

themselves why a minister of the Crown would not want the committee to look into the risks of  

voluntary euthanasia and assisted suicide. 

 

In the same debate, which is the genesis of the bill before us, another member who subsequently  

served on the committee with me made a very good point. That member said they did not think it  

was necessary to add this term of reference, because the existing terms of reference would already  

allow the committee to examine the risks of voluntary euthanasia and assisted suicide. What that  

member said was true in theory, but proved to be false in practice. It is a source of enormous  

exasperation that the Parliament has entrusted a committee to examine end-of-life choices for 12  

months, and that committee has not looked into the risks of establishing voluntary euthanasia and  

assisted suicide. If members want to disagree with me on that point, during their contributions they  

need to turn to the pages and paragraphs in the committee’s report that examine the risks of  

voluntary euthanasia and assisted suicide. Members will take a very long time looking for it; it does  

not exist. That is precisely why there is a 248-page minority report, which I understand is 

unprecedented. 

 

I have no problem with people of good faith putting forward a proposal suggesting that Western  

Australia should join the very small number of jurisdictions that have allowed euthanasia and  

assisted suicide. However, if they are going to do that, as has already been indicated, it needs to be  

done in a respectful and honest fashion. I am honestly asking members why the foundation stone for  

this bill before the house would be an inquiry that did not look into the risks of establishing  

voluntary euthanasia and assisted suicide. 

 



In addition, one of the terms of reference that the chamber granted to the committee was to look at  

the intersection with federal law. A specific term of reference was that the Joint Select Committee  

on End of Life Choices should look into the intersection with federal law. Again, I ask members to  

examine their consciences and reason through this process and identify the page number to indicate  

where that has been done in the committee’s report.  

 

I would like to say so much more about the conduct of that inquiry, as the only member of the eight  

who attended every meeting and every hearing. Not even a staff member lasted the entire inquiry. I  

am the only person who started from the beginning and attended everything until the end. I would  

like to say more about the inquiry but, as we know, a decision has been made not to release the  

minutes of that inquiry. We have had the debate previously, and I have indicated that, for the  

reasons I have mentioned previously, that is unusual and unnecessary.  

 

I turn to the first question that I have asked members to consider during this debate: is it possible to  

design and implement a safe euthanasia regime? To answer that question, we first of all need to  

define “safe”. If we are going to ask the question whether it is possible to design and implement a  

safe euthanasia regime, we first need to agree, or at least discuss, what we mean by safe. I have  

heard in this place, in the other place, and in the community, people talk about the need for  

safeguards, so that seems to me to be an indicator that there is a broad consensus that if a regime is  

to be brought in, it needs to be safe. What is safe? To answer that question, members will need to  

determine the acceptable casualty rate. I say, at the outset of debate that, for me, the answer is zero.  

That is not a particularly unusual position to take. I remind members, and I am sure they have seen it  

themselves, that there is an advertising campaign at present dealing with road safety. Members will  

recall the vision of the gentleman in the advertisement who is asked effectively what would be an  

acceptable casualty rate, or words to that effect. As I recall the ad, he talks about a figure in the  

realm of 70, I think it is. 

 

However, when he sees his family coming around the corner and realises what 70 means in practice,  

he changes his mind and says that the acceptable casualty rate is zero. I hold that same view on this  



issue. I know from the research that I have conducted into this matter over the last 10 years that to  

design and implement a safe euthanasia regime is a legal impossibility. Again, that should not really  

surprise us as we examine our conscience and reason through this process. It is for exactly that same  

reason that Western Australia does not allow capital punishment. The community has determined  

that despite all the safeguards in the criminal justice system, we are unable to give effect to the  

aspiration that the acceptable casualty rate is zero. The community believes that the safeguards in  

our criminal justice system are inadequate to justify capital punishment. That is because we know  

that there will be a casualty rate. 

 

I now want to take a moment to compare and contrast the safeguards in the criminal justice system  

with the safeguards in this bill. It has been suggested, in a very overt fashion, that the bill contains  

some 102 safeguards. That is false. There are not 102 safeguards in this process. I will give members  

an example. It has been suggested that a person will be able to access this regime only if they have  

been given a prognosis of six months to live. That is not a safeguard. That is a requirement. There is a  

difference between a requirement and a safeguard. The truth is that the only safeguard in this  

legislation is the two doctors who will determine the outcome. Neither of those doctors will be  

required to have any specialty or experience in the condition that the patient is said to have. Therefore, 

it could well be two general practitioners. That is the only safeguard in the bill before the  

house. 

 

I compare and contrast that with the criminal justice system. I put to members that the criminal  

justice system contains a plethora of safeguards. The community has determined that those  

safeguards are inadequate to justify capital punishment. I ask members to consider those safeguards  

and whether they could be implemented into this proposed regime. The criminal justice system  

begins with a complaint. The independent office of the Western Australia Police Force is charged  

with determining the extent of the investigation of the complaint. During the course of the  

investigation, WA police can call in and interview the suspect. The suspect is required to give only  

their name and address; other than that, they can stay silent. That is the extent to which they have  

to cooperate with the investigation. Western Australians are very concerned about the possibility of  



abuse in the criminal justice system. Therefore, we ensure that any person who is subject to an  

investigation by WA police is supported by a legal expert, who is taxpayer funded, through legal aid  

if necessary. If it is a particularly heinous crime and the police decide to lay charges, the police do  

not prosecute the case. We implement another safeguard by ensuring that the independent office of  

the Director of Public Prosecutions prosecutes the offence. The Director of Public Prosecutions is  

obliged to reveal all the evidence, including evidence that might assist the suspect. The suspect is  

provided with legal representation throughout that process. After that independent investigation  

and independent prosecution, the final decision is made by another group of independent people— 

namely, the jury. In Western Australia, the suspect does not need to have a reason to object to a  

proposed jury member; the suspect can object just because they do not like the look of a proposed  

juror. That is another safeguard to ensure that the independent investigation is followed by an  

independent prosecution and is decided by an independent jury. A specialist in the law, namely a  

judge, acts as the umpire to ensure that everybody follows the rules and nobody abuses the  

safeguards that are in place. The community has determined that even though all those safeguards  

are in place, if a guilty verdict is handed down, there may be the possibility of casualties; therefore,  

we will not allow for capital punishment in Western Australia. An additional safeguard is that people  

are allowed to appeal to the High Court, if necessary. Throughout this process, the prosecution is  

required to prove the case not on the basis of any old evidence, and not on the balance of  

probabilities, but beyond reasonable doubt. 

 

I ask members to compare and contrast that plethora of safeguards with two general practitioners  

signing off on voluntary assisted dying. In due course, members may put to me that there is a  

distinction. Members may say that it is not right to talk about the safeguards in the criminal justice  

system, because that is the equivalent of involuntary euthanasia—of course the suspect did not  

volunteer to be investigated and prosecuted. I want to tease that out in two ways. First, I remind  

members that it is not outrageous to compare and contrast the two. It is possible, and has happened,  

that a suspect pleads guilty. If a person pleads guilty, despite all the safeguards that are in place, we  

would be pretty confident that the person was guilty. We need to remember that the person is  

entitled to be given taxpayer funded independent legal advice, and to be independently investigated.  



I remind members that in this fortieth Parliament, the Joint Standing Committee on the Corruption  

and Crime Commission, of which Hon Alison Xamon and Hon Jim Chown are members, tabled a  

report dealing with the case of Mr Gibson and the unlawful death of Mr Warneke. In that case, the  

suspect pleaded guilty. We now know that that was wrong. Thank goodness that despite all the  

safeguards in the criminal justice system, we do not have capital punishment in Western Australia; 

otherwise that particular individual would have been executed. This person had pleaded guilty.  

Therefore, members, please do not say to me that this situation is different, because this is  

voluntary euthanasia. I do not know how many times during this debate emphasis has been put on  

the word “voluntary”. Let us have a debate about what “voluntary” means. It is all very good for us  

to use the language, but what does it mean in practice. 

 

For there to be a valid consent—this is a legal principle—three elements have to be present. Firstly,  

the person has to have capacity; secondly, they must have knowledge of the matter to which they  

are consenting and agreeing; and thirdly, there needs to be a voluntariness of their decision. These  

legal principles apply in every other situation, and they also apply in a voluntary assisted dying  

regime. These are fundamental principles of law. 

 

What could possibly go wrong in this situation? I ask members to consider the lessons that can be  

learnt from medical negligence. Members will be aware that medical practitioners in Western  

Australia are obliged to hold medical indemnity insurance. Why is that? It is because doctors make  

mistakes. I would be reasonably confident that most members in this place, if not all members,  

would know of a doctor making an error in diagnosis—in other words, they told the patient that they  

had a particular condition only for that later to be found not to be true.  

 

Something fascinated me, and I have still never really understood why it happened. As I say, I am still  

somewhat constrained in what I can say about the conduct of the inquiry. A case has been hidden  

from members in the committee report, but it is found and referred to in my minority report. I  

cannot answer the question about why this case was hidden from members in the committee report,  

but it was the case of an individual who had been told that they had a terminal condition only for  



that not to be true. This individual was then sent on a course of palliative care treatments only for  

those later to have been found unnecessary. That is just one of dozens, if not hundreds or thousands,  

of examples of an error in diagnosis, as happens from time to time. It will require only one error in  

diagnosis under this legislation by those general practitioners, or whoever the two doctors involved  

are, for there to be a Western Australian casualty. We know that has happened in the other  

jurisdictions. 

 

Medical negligence law is not simply limited to errors in diagnosis. There will also be errors in  

prognosis. The bill before the house contemplates a doctor coming to a decision, a consideration,  

that the person has six months or fewer to live, and in certain circumstances that is extended to 12  

months. Could a doctor say a person has six months to live only for that not to be the case? Have  

members ever come across that situation in which a person has been told that they had six months  

to live, but in actual fact they had many more years to live? That is what we call an error in prognosis.  

The medical profession accepts that practitioners routinely make errors in prognosis, yet it will  

require only one error in prognosis by the two safe-guardians under this legislation for there to be a  

Western Australian casualty.  

 

Another matter I ask members to consider while we are thinking about the impact of medical  

negligence law in any voluntary euthanasia or assisted suicide regime is the existence of doctor bias.  

Some proponents will say to us that it is okay because we can trust the two doctors who have to  

make this decision. Could the doctors who have been entrusted with this task and duty have a bias  

towards voluntary euthanasia and assisted suicide? We already know that in Western Australia we  

even have at least one doctor who, if you like, boasts about her treatment of some patients at end of life 

and how it has been inconsistent with the laws of Western Australia. She then says that is the  

reason that laws need to change. Are these the people whom we will trust to make these decisions?  

In a moment I will talk more about the Northern Territory experience, where there is a doctor with a  

very well known and overt bias for euthanasia and assisted suicide. Could those doctors who have a  

bias steer patients towards this outcome? That is all that needs to occur for there to be Western  

Australian casualties at the end of this process.  



The other lesson I have learnt from my experience in practising medical negligence law is the ease by  

which doctor shopping occurs. The so-called safeguard in this legislation is that two doctors will have  

to agree. Members, in my previous profession, it was routinely the case that people could shop until  

they got the opinion they needed from a doctor to support their case. Doctor shopping occurs  

routinely already, and this will be the easiest and simplest way to pierce the veil of the safeguard. If  

the safeguard is two doctors, GPs or otherwise, a simple excursion of doctor shopping will pierce the  

veil of that safeguard.  

 

I now turn to consider the lessons we can learn from contract law that teach us that it is impossible  

to design and implement a safe euthanasia regime. Two of the contract law principles that confirm  

that for us are duress and undue influence. I want to give a couple of examples. My learned friend  

Hon Pierre Yang, who is a former family lawyer, has more experience in this field than I do, but he,  

and perhaps others who have practised in family law, will be familiar with binding financial  

agreements.  

 

Binding financial agreements were previously referred to as prenuptial agreements. In law, if a  

person enters into a prenuptial agreement under duress or undue influence, after the event, the  

courts will set aside that agreement and say they will not allow the terms of that binding financial  

agreement to be adhered to because it is wrong that the person entered into it under duress or  

undue influence, or maybe some unconscionable was involved. This happens, and we have had cases,  

including in the High Court of Australia, setting aside those types of agreements. In this instance,  

there will be a contract between a doctor and a patient. Unlike a binding financial agreement, if that  

contract is entered into under duress or undue influence, it will be a legal impossibility for that  

person to claim redress after the event. This situation in contract law is not simply limited to these  

family law agreements. Indeed, I remind members that banks routinely require people to sign  

guarantees. 

 

If those guarantees have been entered into under duress or undue influence, courts will not hesitate  

to set those guarantees aside. It is all well and good when we are talking about binding financial  



agreements, bank guarantees or other forms of contract to be able to provide some redress and  

restitution to a person who has been wronged, but it is impossible to do that for a dead person. It is  

the case that if a Western Australian enters into a voluntary assisted dying regime under duress or  

undue influence, they will be a casualty as a result of the legislation before us. It is yet another  

example, just like those in medical negligence law, that tell us why this type of regime ought to  

always be prohibited, because it is an impossibility to design and implement a safe regime. 

I pause for a moment to consider: what impact does the existence of elder abuse in Western  

Australia have as we contemplate the particular regime that is before us? As I indicated at the outset,  

during effectively the same 12 months that I served on the Joint Select Committee on End of Life  

Choices I also served on the Select Committee into Elder Abuse. One of the many things that inquiry into 

elder abuse found is that different forms of elder abuse take place. Psychological and emotional  

elder abuse is in competition for top ranking with financial elder abuse as the most prevalent form.  

That was the consistent evidence the committee received in that 12-month inquiry. I encourage  

members to look at the report to that effect. 

 

Contemplate for a moment what that means. If psychological and emotional elder abuse is prevalent  

in Western Australia, how easy is it for a person to be steered towards a voluntary assisted dying  

decision in circumstances of psychological and emotional elder abuse? This is why I have said  

previously that this notion of steering is the elephant in the room. We need to intellectually wrestle  

with that realisation as we consider this bill and reason our way through that process. This is one of  

a number of reasons why I say to members that it is impossible to develop, design and implement a  

safe euthanasia regime when lessons in medical negligence law exist, when we know about the  

contract law principles and when we know that psychological and emotional elder abuse is prevalent  

in Western Australia. 

 

Members who may be familiar with my minority report will know that it has three chapters. The first  

chapter looks at current end-of-life choices in Western Australia, including palliative care. The  

second chapter looks at the theory; that is, what are the risks in implementing a euthanasia and  

assisted suicide regime—that very thing that I asked the committee to be particularly mindful of?  



Incidentally, if someone later, during the course of the debate says, “We did look at what happened  

in other jurisdictions”, what they really mean by that is that we looked at the legislation. It does not  

mean that we looked into any of the wrongful deaths in those jurisdictions; we simply did not do  

that. That is evident from the content of the report. It is not the case that we took evidence from  

those in international jurisdictions with respect to wrongful deaths—no, not at all. I will give  

members an example. When the committee looked at the Swiss model, who did we call? We called  

Dignitas, which comprises individuals who execute this act in Switzerland. When the committee was  

looking at the Northern Territory experience, we spoke to Dr Philip Nitschke and to the then Chief  

Minister, who was a proponent of the legislation. That is the true extent to which we looked at the  

wrongful deaths in the other jurisdictions during a 12-month inquiry. 

 

As I say, the second chapter of my minority report looked at the theory; that is, the different risks  

that could occur— the thing that the committee did not want to look at—but then I finished the  

minority report by looking at the lived experience in those other jurisdictions. I ask members to turn  

their mind to this: to what extent, before we pass this particular piece of legislation, do we have a  

duty to consider the lessons from those other jurisdictions? Members might say to me that it is all  

well and good to talk theory but we want to know about the real experience. What has actually  

happened in the few jurisdictions where this has occurred? That is what chapter 3 of my minority  

report was devoted to. It is the case that when one looks at the European experience, for example  

the Netherlands, my general practice is not to try to debate with members on matters that are  

necessarily in contention—I am quite happy to have a minimal facts approach to this—in other  

words, what matters are simply undeniable? There is often a discussion around the “slippery slope”  

and whether it exists and so on and so forth. I say that that is just a red herring; let us not even  

bother having that discussion. 

 

Let us look at the facts in the Netherlands. It is a fact that there has been an incremental expansion  

in the practice of euthanasia in that jurisdiction. Whether members want to describe that as a slippery 

slope is a red herring; who really cares what the description of it is? As we intellectually  

wrestle through this particular debate and reason through the process, let us ask ourselves whether  



there has been an incremental extension in practice in the Netherlands. It is intellectually dishonest  

to say otherwise. It is no wonder that that is the case because if a regime sets a particular bar and  

says, “Voluntary assisted dying, or euthanasia and assisted suicide, is only going to be available for  

these particular people”, as this bill does, certain Western Australians will be able to access this  

particular regime and others will not. It is inevitable that people will want to push up against that  

barrier. Indeed, I suspect that most members in this place, if not all 36 of us, will have already been  

lobbied or have had advocacy suggesting that this bill does not go far enough. It is certainly on the  

public record that proponents have said, “We need to get something through at this particular point.”  

“It is a good start” is sometimes the language that is used. A start to what, members? Where are we  

going with this? 

 

This is no mere theory. Firstly, these are the words articulated by proponents in Western Australia;  

and, secondly, we know from the lived experience in the Netherlands that there has been an  

incremental expansion in the practice. Because the European experience is often too uncomfortable  

for proponents to stick with that debate, my experience over the last 10 years has been that we  

quickly move away from the European experience. Why? Because they have allowed euthanasia for  

the mentally ill and for children, which makes us uncomfortable. I am thankful that that makes us  

uncomfortable in Western Australia. What happens as a result of that uncomfortableness is that we  

quickly shy away from that debate and start to look at other jurisdictions. That is fine. I am the first  

to accept that is not what the proposal before us is at this time. 

 

I simply raise it now because I am sure that it was not the proposal in the Netherlands some 20-plus  

years ago either. Let us not deny the actual lived experience in the Netherlands and Belgium. I might  

add that Belgium went one step further than the Netherlands with its legislature changing the law.  

The Netherlands has continued to incrementally expand the system by way of practice and judicial  

determination and interpretation. What normally happens then is that it suits proponents to shift  

the debate. It is very uncomfortable talking about the European experience, so they shift to the  

North American experience. We have already seen the same push for an incremental expansion in  

Canada, which has a fairly new system. An election is taking place at the moment and one need only  



look at the rhetoric in Canada to see that that is what is taking place. In fact, just recently there was  

a court decision to that same effect looking for an expansion. That does not surprise me because, as  

I said, if we set a particular bar and say that some Western Australians will able to access this, we  

can expect people to continue to push against that bar. Why is it that only some Western Australians  

will be able to access voluntary assisted dying and not others? 

 

Because the Canadian experience has tended to morph towards that experience in Europe of an  

incremental expansion, I find that the debating ground that is most comfortable for proponents is  

the Oregon experience. Usually that is where we end up. Usually people say, “Let’s not talk about  

the Netherlands anymore. We are too uncomfortable talking about euthanasia for the mentally ill.  

We’re too uncomfortable talking about the experience in Belgium, which has seen children  

euthanased. We are not comfortable with what’s going on in Canada because of the very overt  

expansion of the system. Let us talk about Oregon because it has had decades of experience.” There  

is the suggestion that its regime is the safe one. Is it? Before members cast their vote in favour of the  

Voluntary Assisted Dying Bill 2019 on the assumption that the Oregonian experience is somehow safe, 

they should test it and check whether that is true. They should find out whether there have  

been any wrongful deaths in that experience. There is no point looking for it in the committee report  

because not one paragraph deals with the wrongful deaths in Oregon. They will find it in the  

minority report and I encourage them to look at it. If they do, they will see from the data—not my  

data, but data from the Oregon Health Authority—that there have been medical errors in prognosis  

countless times. What does that mean? Under the Oregonian model, it is necessary that there is a  

prognosis of six months to live before someone can access euthanasia. Why is it then that people  

have taken the lethal substance sometimes years after the initial prognosis? It is because there has  

been an error in prognosis. The medical errors in prognosis are there to see in the Oregonian data.  

We are about to embark upon a similar regime that allows for a prognosis of six months to death.  

The only rational explanation that we can use to justify that is that Western Australian medical  

practitioners are magnificently superior to Oregonian doctors in diagnosis and prognosis. 

 

In addition, we know now, as a result of a couple of decades of experience in Oregon, that doctor  



shopping is frequent— to the point of it now being what I would describe as a commercial exercise.  

If people do not like a decision, they can continue to shop until such time that they get the opinions  

they want and can access voluntary assisted dying. Oregon does not have voluntary euthanasia; it  

has assisted suicide. 

 

The third point I make about the Oregon model and one that I ask members to consider is the  

complication rates. An interesting element of this debate is it seems that because a medical  

practitioner is involved and because we are talking about the use of a needle or swallowing a poison  

or substance that somehow we feel that that is a safe regime. There is an excellent line in a  

documentary entitled Fatal Flaws: Legalizing Assisted Death in which a US doctor says something to  

this effect: “I wonder if the debate would shift if instead of using the needle as a symbol, we used a  

gun? I anticipate that if we did that, transculturally around the world we would say that that is  

wrong.” I think he is right on that point. The question that members need to ask themselves is  

whether it is reasonable to make that substitution. Are we now simply arguing about the method,  

implement or tool, or are we talking about the risks of what could go wrong? The Oregonian data  

confirms that there have been significant complications. Sometimes after a person has taken a  

substance, they have taken days to die, which was contrary to their expectation when they entered  

into that arrangement and contract with the doctor. That is not my data. Members should check the  

Oregon Health Authority’s data. That is the complication rate. The complication rates for the use of  

lethal injections has resulted in some states in the United States of America saying that it is not  

humane to use that as a form of capital punishment and they have abandoned it. The same thing  

applies with this issue. 

 

Usually during a debate about the various jurisdictions, I find that what happens is that people in  

Western Australia, indeed Australia, say, “Look, honourable member. It’s all very good to talk about  

the Netherlands and the mentally ill and Belgium with the children, the complication rates, doctor  

shopping and medical errors in prognosis and diagnosis. It is all very well to talk about that but we 

wouldn’t do that.” That is usually the line that comes out—“We would not do that. We have  

confidence in the medical practitioners in Western Australia. We hear your concerns, but we don’t  



think that that’s going to happen in Western Australia.” I ask members to consider the Northern  

Territory experience. If they do not want to consider the lived experience in those other jurisdictions  

because they do not think they are relevant—I put it to them that it is relevant—and are in that 

particular space, I ask them to consider the Northern Territory experience, which saw doctor  

shopping at its worst. There is nothing in the bill before us to prevent the same thing from  

happening here. Let me explain that. I will give members one example of what happened in the  

Northern Territory. A patient had mycosis fungoides, which is a cancer of the blood that affects the  

skin. In the Northern Territory scheme, a person needed two doctors to sign off on their illness. The  

first doctor was Dr Philip Nitschke. I leave it to members’ conscience to consider that if Dr Nitschke  

was the first doctor, how much confidence they would have in the assessment of the first doctor— 

that everything that should and could have been done was done properly. To what extent will they  

examine their conscience and say that that particular doctor did not have a bias towards voluntary  

euthanasia and was not looking to achieve a particular outcome? I leave it to members to consider  

that. 

 

Be that as it may, a second doctor was to be involved. The law in the Northern Territory, unlike our  

bill before the house, said that the second doctor needed to have some kind of experience or  

qualification in the underlying condition. The problem for Mr Nitschke, as he is now, at that time was  

that the dermatologist and the oncologist would not agree to be the second doctor. Why not?  

Because the patient was not diagnosed as being terminally ill. The doctor shopping experience then  

took place and resulted in an orthopaedic surgeon being the second doctor to sign off on this  

particular patient’s death. For those who are unfamiliar with this, an orthopaedic surgeon has  

neither the qualifications nor the experience in anything whatsoever to do with mycosis fungoides.  

This is how it was treated in the Northern Territory experience. We are not talking about the  

Netherlands, Belgium, Switzerland, Oregon or Canada; this occurred in our country. This is how  

voluntary euthanasia was delivered in the Northern Territory. Members, ask yourselves why it would  

be any different in Western Australia. Who is going to be Western Australia’s Dr Nitschke? People  

with a bias towards a particular outcome will run around and continue to shop until they get the  

outcome that they want. Why? Because the bill before the house requires only two doctors to sign  



off on this. 

I hope that in some way that the explanation I have given over the last 60 minutes or so  

demonstrates to members why I so passionately say that it is impossible to design and implement a  

safe euthanasia regime. I say that because of the theory and because of the lived experience.  

Ultimately, after all that, if members still disagree with me, they still say that there is a safe way in  

which this can be done and that it is possible, and after intellectually wrestling with the issue and  

reasoning through it, they can articulate what that safe system looks like and why it is a safe system,  

and say, “Therefore, we would like to support this”, I move to my second and final question, which is:  

is it appropriate to introduce euthanasia and assisted suicide prior to addressing palliative care  

accessibility? 

 

Associate Professor Richard Chye is the director of palliative care at St Vincent’s Hospital Sydney. I  

have never met this particular doctor but he said something that really went to the heart of this  

question. According to my notes, he said that no terminally ill Australian should ever find themselves  

in the position of being unable to experience quality palliative care but able to access assisted  

suicide. I ask members: Would that not be an interesting proposition for us to vote on? If we  

substitute the word “Australian” with “Western Australian” and say that no terminally ill Western  

Australian should ever find themselves in the position of being unable to experience quality  

palliative care but able to access assisted suicide, how would we vote? I put it to members that that is 

exactly the question that is before the house now. The question may be whether the bill should be  

read a second time, but as we examine our conscience on this matter, we need to ask ourselves:  

should any terminally ill Western Australian ever find themselves in the position of being unable to  

experience quality palliative care but able to access assisted suicide? 

 

On what basis do I say that that is the question before the house at the moment? I draw to members’  

attention the findings in the report of the Joint Select Committee on End of Life Choices. Fear not, I  

am not referring to the minority report, which the government has not responded to. Not one  

finding or recommendation of that 248-page minority report has been responded to. I am referring  

to the committee report. I take members to findings 9, 10 and 11, which deal with this particular  



point. I emphasise that these are the findings of the committee, not the findings of the minority 

report. It states — 

 

Access to inpatient specialist palliative care in Perth is limited. 

Apart from a small number of private beds at Glenngary Hospital, there is no inpatient  

specialist palliative care hospice in the northern suburbs … 

Silver Chain is providing community palliative care to more patients than for which it is  

funded. 

 

The committee recommends — 

 

WA Health should conduct an independent review, from a patient’s perspective, of the three  

models of palliative care in Western Australia: inpatient, consultative and community. The  

review should examine the benefits and risks of each model and the accessibility of each  

across the state as well as the admission criteria for hospice care … 

 

Where is the independent review, members? The government said that it agreed to the  

recommendations in this report. We are embarking on a regime that will give Western Australians  

ready access to lethal injections at end of life. The committee has made these findings and has  

recommended that WA Health conduct an independent review from a patient’s perspective. Where  

is the report on the review? I note that the committee then goes on to say, in findings 12, 13 and 14  

— 

Access to specialist palliative care in the early stages of a diagnosis might improve remaining  

quality of life, mood, resilience, symptom management and allow for death in the patient’s  

preferred location. These benefits would be more readily available to patients if difficult  

discussions about death and dying took place earlier. …  

More can be done to promote understanding of palliative care in the community and with  

health professionals to ensure that more non-cancer patients who could benefit from  

palliative care are receiving it. …  



There is inconsistency in the data regarding the number of patients with conditions  

amenable to receiving palliative care. This is perhaps reflective of the uncertainty regarding  

which diseases or conditions are appropriate for palliative care. 

 

As a result of those findings by the committee, not the minority report, it makes these two  

recommendations — 

WA Health should implement a process to determine the unmet demand for palliative care  

and establish an ongoing process to measure the delivery of palliative care services with the  

aim of making those services available to more Western Australians.  

Has it been done? Recommendation 11 states — 

To improve understanding of palliative care in Western Australia, WA Health should:  

• establish a consistent definition of palliative care to be adopted by all health professionals;  

• provide comprehensive, accessible and practical information and education services about  

palliative care to health professionals and the community;  

• encourage knowledge sharing by palliative care specialists with their generalist colleagues;  

and  

• establish a palliative care information and community hotline.  

What is the number of the hotline, members? They are not my recommendations; they are not my  

findings. They are the findings and recommendations of the Joint Select Committee on End of Life  

Choices. This is the foundation stone for this bill. This is what the government has said it has agreed  

to. Do we have answers to these questions before we lead the community to having ready access to  

lethal injections?  

 

I return to my original question: should terminally ill Western Australians ever find themselves in the  

position of being unable to experience quality palliative care but able to access assisted suicide?  

Finally, on this point, I note that findings 16 to 20 state — 

 

Access to hands-on specialist palliative care is limited for metropolitan and nonmetropolitan 

patients. …  



Western Australia has the lowest number of publicly funded inpatient palliative care beds  

per head of population. …  

There is a gap in care for people who are seriously unwell but not close enough to death to  

be admitted for inpatient hospice care. …  

There is limited access to palliative care medical specialists in regional Western Australia. 

There is limited medical oversight, coordination or governance of medical palliative care  

services across WA Country Health Services.  

The committee makes three recommendations — 

The Minister for Health should prioritise policy development and improved governance  

structures for the delivery of palliative care by WA Country Health Services. 

Has that been done? What is the new governance structure? The next recommendation is — 

The Minister for Health should ensure regional palliative care be adequately funded to meet  

demand.  

It concludes — 

Once a consistent definition of palliative care has been established by WA Health in  

accordance with Recommendation 11, the Minister for Heath should appoint an  

independent reviewer to audit:  

• The level of palliative care activity actually provided in Western Australia’s  

hospitals and compare it against the level of recorded palliative care activity. 

• The actual spend by WA Health on palliative care on a year‐by‐year and like‐for‐ 

like basis, across all aspects of palliative care provision, including community service  

providers, area health services (including WA Country Health Services) and  

delineating between inpatient, consultancy and community care.  

 

Has that been done? What is the name of the independent reviewer? If none of those things has  

been done because the government has instead decided that since that report was tabled in August  

last year, over the following 14 months the higher priority has been this legislation before us, that is  

wrong. As I suspect, when most members examine their conscience, they would feel very  

uncomfortable if any Western Australian should ever find themselves in the position of being unable  



to experience quality palliative care but able to access assisted suicide. It is in this context, not in  

respect of my findings and recommendations in the minority report, but in the committee’s findings  

and recommendations on palliative care—findings and recommendations that the government has  

accepted—that I ask: how can it be appropriate for us to introduce voluntary assisted dying,  

whether we want to describe that as voluntary euthanasia or assisted suicide or otherwise? In many  

parts of Western Australia, this will mean no real choice at all. 

 

I conclude with these five statements. Firstly, the desire of a significant proportion of confident  

people for ready access to lethal injections ought never to override the rights of the quiet vulnerable  

to safety and protection. I feel sufficiently passionate about that to say it again: the desire of a  

significant proportion of confident people, confident Western Australians, for ready access to lethal  

injections ought never to override the rights of the quiet vulnerable to safety and protection.  

Secondly, if we are intellectually honest and reason through the theory of a euthanasia regime, we  

should conclude that it is inherently unsafe. The insufficiency of the criminal justice safeguards  

informs us of this. The prevalence of medical negligence informs us of this. The ease of doctor  

shopping informs us of this. The existence of elder abuse informs us of this, and the reality of doctor  

bias informs us of this. Thirdly, when we engage with the lived experience of the few jurisdictions  

that have legalised euthanasia or assisted suicide, we know that the theory of an inherently unsafe  

regime has resulted in casualties of wrongful deaths. In other words, the theory has translated into  

practice and wrongful deaths have ensued, and there have been casualties. Fourthly, there is  

another way; there is a better way. There is a safe approach to end-of-life choices; however, it will  

require all of us to persistently insist that quality palliative care is made available to every Western  

Australian and until we, the 36 of us, have exhausted ourselves in fulfilling this duty, we should not 

contemplate a euthanasia regime, let alone this bill, which is more dangerous than the Victorian  

legislation and more dangerous than the now inoperative Northern Territory legislation. Finally, I  

oppose this bill because the risks in legalised assisted suicide are simply too great, not the least of  

which is because the consequences are final. 


