
 

 

An overview of the 

Voluntary Assisted Dying Bill 2019 

[Queensland] 

Introduction 

1. In March 2020, the Health, Communities, Disability Services and Domestic and Family 

Violence Prevention Committee (“the Committee”) published its report on Voluntary 

Assisted Dying.1  The Report was impressive in its scope and broad in its public 

consultation. 

2. In the Chair’s Foreword to the Report, Aaron Harper MP stated inter alia: 

“Many stakeholders expressed views on potential safeguards that should apply to 
any model of voluntary assisted dying introduced in Queensland, and the 
committee made recommendations for a comprehensive set of safeguards to 
prevent coercion and protect vulnerable people. 

The assistance provided by Professors Ben White and Lindy Wilmot warrants 
special acknowledgement.  Their depth of knowledge and ability to assist the 
committee with international experts in countries where voluntary assisted dying 
has existed for years was of great benefit to the committee during its inquiry.  The 
drafting of their sample Bill and explanatory notes is exemplary and, therefore, 
the first recommendation in this report is to introduce legislation for a voluntary 
assisted dying scheme in Queensland based on this sample Bill.  The assistance 
of the professors was certainly deeply appreciated by the committee.” 

3. The White/Wilmot same Bill was duly included in the Report as Appendix A.2  Their Bill 

would become the template for subsequent community consideration.3 

4. Following referral by the government, towards the end of 2020, the Queensland Law 

Reform Commission (“QLRC”) invited submissions from the community on “appropriate 

safeguards and protections” and acknowledged “the need for safeguards to protect individuals who might 

be vulnerable to coercion or exploitation”.4 

5. On 11 May 2021, the QLRC delivered its final report to the government together with a 

draft Bill enacting Voluntary Assisted Dying (“VAD”) more accurately described as 

 
1  Report No. 34, 56th Parliament. 
2  At pp 150-185. 
3  Although a reading of the Dissenting Report suggests that the draft Bill was disseminated to stakeholders nor 

detailed evidence taken from them including professional bodies as to whether or not their Bill should be put 
forward as “draft legislation”.  [50], on p. 195. 

4  QLRC Consultation Paper “A legal framework for Voluntary Assisted Dying”: October 2020, at [1.3], [3.2].  I made a 
submission to the ALRC: Reference 5613562. 
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medically assisted suicide.5  The Bill6 was swiftly introduced into the Queensland 

parliament and thereupon referred off to a Health and Environment Committee for 

further public consultation. 

6. The drafters of the Bill which is presently before the Queensland parliament have 

essentially adopted the Victorian model of the authorisation and regulation of what is 

termed ‘Voluntary Assisted Dying”.  So too did their equivalent parliamentary drafters in 

Western Australia, Tasmania and, most recently, South Australia. 

7. The proponents of each Bill assert that vulnerable members of the community are 

sufficiently protected from abuse by the incorporation of a range of statutory safeguards.  

Indeed, one can see from the parliamentary debates in Victoria, Western Australia and 

Tasmania that a common response to VAD amongst middle-of-the-road supporters was 

that the interests of vulnerable people were protected by the safeguards; hence, what might 

otherwise have been opposition to VAD became support.  The Committee itself described 

its recommendations as “a comprehensive set of safeguards”. 

8. The purpose of this overview is to offer some high-level observations about the form and 

content of the Queensland VAD Bill.  It is not the purpose of this paper to dissect the Bill 

on a clause-by-clause basis, but rather to pull together the core philosophical themes 

underpinning the Bill and the likely effectiveness, or otherwise, of any checks and balances 

to which the proponents of VAD refer by way of reassurance of the community. 

9. The prism through which this analysis is focused is that of vulnerable, usually elderly 

members of the community.  Hence, this piece is not about the ‘Rational and Willing’, 

whose circumstances were cogently described by journalist and commentator Paul Monk.7 

Monk articulately explained why he would prefer a VAD death ahead of the alternative.  

Monk is in good health and in total command of his faculties.  Monk wrote that “the 

question ought be to how to make possible authentic autonomy in the face of end-of-life 

dilemmas”. He is right to highlight authentic autonomy as a critical issue.  Rather, this 

analysis addresses the circumstances of those who, by dint of age, incapacity, pressure, 

feelings of worthlessness etc., are vulnerable to being “permitted” to access VAD, when 

 
5  “A legal framework for Voluntary Assisted Dying”, Report No. 34, 56th Parliament, Health, Communities, 

Disability Services and Domestic and Family Violence Prevention Committee (March 2020). 
6  Voluntary Assisted Dying Bill 2021 (Queensland). 
7  Paul Monk “Why I believe in the concept of a “good death””, The Australian 1 July 2021. 
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their personal choice would never be to allow others to take active steps to facilitate their 

death. 

10. One of the main objects of the Bill is to establish safeguards to ensure that VAD is 

accessed only by persons who meet the eligibility criteria prescribed in the Bill.8  One of 

the principles informing the exercise of powers conferred by the Bill is that persons who 

are vulnerable should be protected from coercion and abuse.9  Ultimately, the decision 

which has to be made is whether VAD statutes can be drafted in such a way that the 

genuine autonomy of vulnerable members of the community in matters of health care and 

ageing are effectively protected and that these members of the community are not at risk 

of an involuntary and deliberately hastened death. 

11. Whether or not it may be theoretically possible to draft legislation which achieves these 

outcomes, in my view, the Queensland Bill manifestly fails to do so. The Bill includes an 

array of protections for those who really do not need protection.  But for those who truly 

need protection, the Bill comes up short.  The protections much vaunted by the 

proponents of the Bill are only paper thin, wallpaper as it were, to assuage concerns of the 

parliamentary middle ground and to garner their support which is necessary to secure its 

passage into law.  To the extent that the Bill confers protection on anyone, ironically, the 

Bill protects those who may honour the law in its breach and not its observance, such is 

the lack of any effective sanctions for breach. 

An apologia of sorts 

12. I should explain why I have penned this analysis of the Queensland Bill.  

13. My legal practice is predominantly in Victoria, the State in which VAD legislation was first 

passed into law.  In the period shortly before the parliamentary debates on the Victorian 

Bill, I was invited to participate in cross-disciplinary discussions between specialist 

physicians and lawyers concerning the contents of the Victorian Bill.  At the time, I was 

struck by degree of hostility to voluntary assisted dying by the physicians, whose 

specialities ranged across emergency care, oncology, epidemiology to palliative care and 

others in between.  Reduced to its core, their response to VAD was that it offended every 

principle of medical treatment and care with which they were familiar and to which they 

 
8  Clause 3(c). 
9  Clause 5(g). 
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had dedicated their own professional careers. Their backgrounds were diverse; some were 

agnostics and atheists; others had come from a religious tradition but were not all of 

Christian denomination.  

14. My own experience from listening to this group of physicians discuss VAD is that 

opposition to VAD is certainly not confined to Catholics.  The unifying principle which 

explains the doctors’ opposition to VAD is neither doctrine nor theology but has at least 

two dimensions: first, they do not regard VAD as orthodox medical treatment whose 

purpose is to alleviate pain and suffering by attending to the needs of the patient; second, 

that the risk of patients not giving a meaningful consent to VAD is unacceptably real.  So 

that when it is said by proponents of VAD that the only opposition to it comes from the 

Catholic Church, they more often than not assert that, for doctrinal reasons, the church 

would have it that a slow and painful death is to be preferred if the alternative is active 

euthanasia or VAD.  A false dichotomy, but a familiar one. 

15. I emphasise that my analysis is written on the premise that the VAD Bill will be debated 

in the milieu of a concerted and well-financed campaign of over a decade from its inception 

which frames the debate in terms of a contest between self-autonomy and a terminal illness 

rendering intolerable pain and suffering.  Framed in that way, opposition to medically 

assisted suicide is a no brainer.  I have no difficulty with VAD legislated democratically by 

the peoples’ representatives in parliament to create a statutory right for members of the 

community who truly satisfy the stated eligibility requirements, from choosing that means 

of death.  Render into Caesar what belongs to Caesar.  But I have determined opposition 

to a Bill which  affects to safeguard the vulnerable when those safeguards are insubstantial 

and cosmetic.   

16. Parliamentarians who are tossing up whether to support this Bill, no doubt motivated by 

the best of intentions and wanting to alleviate suffering, might nevertheless ponder why it 

is that so many experienced medical practitioners, regardless of whether they are religious 

or agnostic, are hostile to the introduction of VAD legislation.  What is it in their 

experience of treating patients in significant pain and discomfort which persuades them 

that ‘assisted dying’ is not in the interest of their patients or members of the community? 

17. I have offered the briefest summary of why so many doctors are outspoken in their 

opposition to VAD.  Not all doctors by any means, but certainly a sizeable cohort of them.  

The VAD Bill, as presently drafted, raises questions not only of medical treatment but 
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other questions concerning the integrity of the so-called safeguards in the Bill.  The 

integrity of these ‘safeguards’ necessarily involves legal and not merely medical judgments.  

With any piece of law reform in this area involving statutory drafting, interpretation and 

jurisprudence, the opinions of lawyers are sought as to whether legislation may meet the 

expectations of its proponents or otherwise result in unintended consequences.  Given 

that the proponents of VAD legislation emphasise the incorporation of effective 

safeguards, a threshold question is whether the safeguards will achieve their purpose?  

Having a background as a lawyer is advantageous when evaluating law reform initiatives, 

such as the introduction of VAD.  I will explain why. 

18. In the week when I commenced at the Victorian Bar in 1983 a chambers colleague, 

knowing that I drove a second-hand Peugeot, referred me to an experienced Peugeot 

mechanic in North Melbourne, Leo Nicolazzo.  Now into his 70’s Leo still services 

Peugeots.  Just before COVID spread its suffocating tentacles in Victoria in early 2020, I 

came upon the car of my dreams: a 1974 Peugeot 504.  It looked to me to be in beautiful 

condition: gleaming duco, not a dint or a scratch or any sign of rust.  I took it to Leo 

anxiously waiting his mechanical inspection and his imprimatur for me to purchase.  When 

Leo listened to the engine and put it up on the hoist, he knew where to look; a shiny duco 

and glistening chrome are of no moment to Leo Nicolazzo. 

19. This Qld VAD Bill resembles my Peugeot 504 – to the untutored eye, it looks like a new 

car in the showroom.  But when it is put up on a hoist and subjected to a more forensic 

analysis, the VAD Bill has important flaws, which was Leo’s opinion on my Peugeot 504.  

Despite my disappointment that I had not reached the holy grail, I accepted his informed 

opinion that acquiring that particular 504 would only end in tears.  Having now analysed 

the VAD Bill presently before the Queensland parliament, I have concluded that the 

gleaming duco of this Bill is not matched by what is revealed when inspected on the 

metaphorical hoist. 

Oils ain’t oils: taking one’s own life is not suicide 

20. Ever since Emperor Nero declared his horse a Consul in Imperial Rome, it was accepted 

that the exercise of legislative or executive power might lead to absurd results.  Parliament, 

of course, has power to stipulate that dinner is the meal taken at the start of a day and 

breakfast at the end of the day.  That the population would disregard the ‘law’ is not to the 

point.  The Queensland Bill is a more recent example of power being exercised to produce 



6 
 

 

a fictitious result when it attempt to change the accepted meaning of words by legislative 

decree. 

21. In the case of the Queensland Bill, clause 8 provides that where a person who dies as the 

result of the self-administration of VAD drugs, that person “does not die by suicide”;10 

rather, parliament says that the person is taken to have died from the disease, illness or 

medical condition from which the person suffered, and which led to the person requesting 

access to VAD.11 

22. This statutory fiction, which fudges the distinction between the circumstance or occasion 

leading to the VAD request by the person, and the (true) cause of the person’s death 

(suicide) is further entrenched by a provision controlling what the doctor is to say about 

that person’s cause of death in the person’s Death Certificate.  Parliament requires the 

doctor to tell a porky: the doctor must not include any reference to VAD in the cause of 

death Certificate, and must instead state in the Certificate that the cause of death was the 

disease, illness or medical condition from which the person was then suffering.12  The Bill 

entrenches a fiction.  If the justification for the incorporation of the fiction arises from a 

fear that life insurance or funeral insurance policies might be avoided because of a 

“suicide” exception, that fear may readily be addressed by provisions which override that 

exception.  In any event an insurance company intent on enforcing the exception, despite 

the reputational damage which it would inevitably suffer, will prefer substance over form 

any day of the week and will not be deterred by a fictional description of the cause of 

death. 

23. To illustrate the point, if a person suffering from depression or other debilitating mental 

illness decides that life is unbearable and decides to jump off a bridge – are we seriously 

to describe the cause of the person’s death as depression and not suicide?  One can fool 

some of the people some of the time; but even Nero’s horse would baulk at fudging the 

distinction between the occasion of a death and its cause.  The Bill is not off to a good 

start. 

24. Why does the Bill not speak the truth?  The truth is that person X died lawfully at his or 

her own request by VAD while suffering a terminal illness.  If VAD is “legit”, why does 

 
10  Clause 8(a). 
11  Clause 8(b). 
12  Clause 81(3). 
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the Bill insinuate there is a stigma attached to VAD which must be concealed by a statutory 

fiction? 

The design of the Bill 

25. The process designed by the Bill is a notable for the number of discrete steps, permissions, 

certifications, determinations, etc.  The sheer number of these successive steps might 

suggest that the drafters have gone to extraordinary lengths to ensure that VAD may be 

accessed only by those patients who have requisite decision-making capacity (that is, they 

are aware of the nature of the act and its finality), that two doctors must be satisfied that 

the patient has that capacity and that the person is voluntarily undertaking VAD without 

pressure or coercion from others, who are likely but not necessarily, to be family members.  

And that only those persons who are experiencing disease, illness, injury or a medical 

condition that is advanced, incurable and irreversible and which is expected to cause the 

person’s death and which is causing intolerable and enduring suffering are permitted to 

access VAD.13  With all these safeguards, one asks: how could this Bill possibly pose a 

threat to the life, liberty and free choice of vulnerable members of the community? 

26. The critical discretions under the Bill – for example, as to whether the patient has a 

terminal illness, is suffering intolerably on account of that illness, has requisite decision-

making capacity, whether their decision is voluntary, and their consent is informed as to 

the nature and finality of the consequences of their action – all of these conditions are 

evaluated by medical practitioners.  (Some of these conditions, particularly whether the 

decision has been made free from pressure or undue influence, are not medical judgments 

at all.  They are more usually regarded as forensic decisions to be made upon evidence.) 

27. But those two medical practitioners may never have set eyes on the patient before.  They 

enjoy none of the benefits which result from an established doctor-patient relationship.  

They need have no direct personal knowledge of the patient’s medical history, let alone any 

knowledge of the patient’s personality, moods, belief systems, or previously discussed 

wishes.  They are permitted, but not required, by the Bill to consult with the patient’s own 

GP and to access the patient’s medical history collated by that GP.  The Bill requires 

doctors to have acquired a certain level of professional qualification, but it does not require 

them to know the patient or to have had any prior consultative relationship with the patient.  

 
13  Clause 10(a)(i) to (iii). 
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The Bill does not require the doctors to be specialist or experienced in the illness or disease 

from which the person is suffering.14  Certifying a patient’s access to an assisted and 

hastened death involves far more profound considerations than diagnosing whether a 

patient has a cold, or the flu, or even cancer.   

How the Bill enables VAD 

28. Generally speaking, the Bill is available only to ‘persons eligible for access to’ VAD.  It 

stipulates a procedure which will involve: (1) a person making a ‘first request’ (2) a 

‘coordinating practitioner’ assessing the person as meeting the requirements of ‘a first 

assessment’ (3) a ‘consulting practitioner’ assessing the person as ‘meeting the 

requirements of a consulting assessment of the person’ (4) the person making a ‘second 

request’ (5) the person making a ‘final request’ (6) the coordinating practitioner certifying 

‘in a final review form’ that the statutory conditions have been fulfilled (7) the person has 

made an ‘administrative decision’ and (8) the person has appointed a ‘contact person’.  

Where those steps have been taken, the Bill identifies the steps which need to be taken in 

order that a VAD substance can be lawfully placed at the disposal of the person or lawfully 

administered to a person. 

29. Two of the pre-conditions for access to VAD are: 

(a) the person has decision-making capacity: [cl. 10(1)(b)]; and 

(b) the person is acting voluntarily and without coercion: [cl. 10(1)(c)]. 

The Bill applies a statutory rebuttable presumption to decision-making capacity [cl. 11(2)].  

I will say more about the operation of the presumption later. 

Elder abuse and exploitation of the vulnerable is real 

30. Before turning to the provisions contained in the Bill, it is desirable to consider the 

proposed legislation in the context of existing situations in the community.  What is meant 

by the term “elder abuse” is more recognised with the ageing of the population and the 

transition of care of elderly members of a family into a variety of care levels, from assisted 

care to 24-hour nursing. 

 
14  Compare Section 10(3) of the Voluntary Assisted Dying Act 2017 (Vic) and also Clause 13(3) of the QUT template 

Bill 2019, discussed below, which do require the illness and the specialist’s knowledge to be aligned. 
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31. The importance of ensuring that access to VAD is confined to the Rational and the Willing 

is heightened by situations of elder abuse.  The WHO defines Elder Abuse as a single, or 

repeated act, or lack of appropriate action, occurring within any relationship where there 

is an expectation of trust which causes harm or distress to an older person.15  Such abuse 

may be physical, psychological, financial, sexual or grounded in neglect.  Further elder 

abuse is commonly very hard to detect and can easily slip past the safeguards established 

within most VAD frameworks.16  This is because such abuse may be subtle, result from 

the dependence of vulnerable patients upon their families and carers, and is difficult to 

measure using purely qualitative standards. 

32. This is especially so with regard to psychological abuse. Psychological abuse can manifest 

itself in opinions harboured by patients that accessing VAD is the ‘right thing to do’ or 

that they are a ‘burden on family and friends’.17 

33. Statistics from Oregon, which legislated VAD into law in 1994, support this contention.  

As indicated by the following table 59% of patients cited feeling like a burden as a factor 

in their decision to access VAD.  It is notable that these statistics reflect only those 

occasions in which patients expressed this concern to physicians without prompting.18 

 

 
15  As quoted in Victorian Government, Ministerial Advisory Panel on Voluntary Assisted Dying (Final Report, 21 July 

2017) 90. 
16  Hannah Graham and Jeremy Prichard, Voluntary Euthanasia and ‘Assisted Dying’ in Tasmania: A Response to Giddings 

and McKim (Web Page, October 2013) 14 https://www.aph.gov.au/DocumentStore.ashx?id=8bd41713-cc11-
49dd-aa54-62d42b66270c&subId=299735. 

17  Hannah Graham and Jeremy Prichard, Voluntary Euthanasia and ‘Assisted Dying’ in Tasmania: A Response to Giddings 
and McKim (Web Page, October 2013) 14 https://www.aph.gov.au/DocumentStore.ashx?id=8bd41713-cc11-
49dd-aa54-62d42b66270c&subId=299735. 

18  Oregon Government Statistics retrieved from the Oregon Health Authority, Death with Dignity Annual Reports 
(Web Page) (March 6, 2020) 
https://www.oregon.gov/oha/ph/providerpartnerresources/evaluationresearch/deathwithdignityact/pages/ar-
index.aspx. 

Percentage of VAD Patients who reported being a burden on their family as an end of life concern: 

Year Percentage 
2010 26.2% 
2011 42.3% 
2012 57.1% 
2013 49.3% 
2014 40% 
2015 48.1% 
2016 48.9% 
2017 43.6% 
2018 55.6% 
2019 59% 
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34. Only a few weeks ago, Australia acknowledged World Elder Abuse Day.19  There is an 

abundance of evidence that elder abuse is manifest in financial decisions made by 

vulnerable elderly.20  Undue influence and coercion are the principal tools of elder abuse, 

but they can be difficult for an outsider to detect. 

35. Given the presence of unacceptable elder abuse within the community, and the Bill’s 

recognition that undue influence and coercion may be expected in the VAD space unless 

regulated, the acid is on the parliament to ensure that its protective function delivers 

safeguards that are watertight.  Not as good as we can get – but watertight. 

36. It is clear that in any request for VAD an underlying circumstance of elder abuse may be 

present.21  It is similarly possible that family members may be involved and aware of the 

patient’s doctor and medical details, providing an avenue to seek advice regarding VAD 

on the patient’s behalf and potentially without seeking permission.  To prevent this 

occurring, it is important that any enquiries concerning VAD are initiated by the patient 

themselves, and that such requests are subject to a rigorous request and assessment process 

which allows doctors the opportunity to assess the voluntariness of each VAD request.22  

Additionally, as psychological issues may be present the availability of psychiatric 

assessment should be afforded increased importance.  The Queensland Bill recognises at 

one and the same time the dangers in having VAD put to a patient rather than discussed 

in response to a patient’s request.23  However, a VAD discussion maybe initiated by health 

care worker provided that in the same discussion, information is provided about available 

treatment options and palliative care options as well.24  For reasons discussed below, it will 

be next to impossible to prove a breach of clause 7 (1) by health worker.  It is an example 

of a safeguard including into the bill which is insubstantial in practice. 

37. Self-evidently, recommendations by doctors can have significant influence over the 

decisions and treatment options that patients consider, and the provision of information 

 
19  On 15 June 2021. 
20  Refer, for example: Seniors Rights Victoria: http://assetsforcare.seniorsright.org.au/relationship-breaks-

down/equity/undue-influence-unconscionable-dealing/; NSW parliamentary report on elder abuse in NSW: 
http://www.parliament.nsw.gov.au/committees/DBAssets/InquiryReport/ReportAcrobat/6063/Report%2520
55%2520-%2520Elder%2520abuse%2520in%2520New%2520South%2520Wales.pdf. 

21  Hannah Graham and Jeremy Prichard, Voluntary Euthanasia and ‘Assisted Dying’ in Tasmania: A Response to Giddings 
and McKim (Web Page, October 2013) 14-15. https://www.aph.gov.au/DocumentStore.ashx?id=8bd41713-
cc11-49dd-aa54-62d42b66270c&subId=299735. 

22  Victorian Government, Ministerial Advisory Panel on Voluntary Assisted Dying (Final Report, 21 July 2017) 87-90. 
23  Clause 7(1) (a) and (b). and Clause 7(3). 
24   Clause 7(2). 
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concerning a patient’s treatment options can be interpreted as a recommendation the 

patient should follow.25  It is therefore appropriate that doctors be prohibited from 

initiating the discussion of VAD to ensure that patients’ fears are not further amplified by 

a perception that the doctor believes VAD to be appropriate for them or in their best 

interests; particularly as the family members of a patient may already be supporting such a 

decision unbeknownst to the doctor.  The reasoning promoted in the White/Wilmot Bill’s 

Explanatory Notes does not engage with this objection.  The prohibition on doctor-

initiated discussions would not “impede the frank discussions needed for safe and high-

quality end-of-life care”.  Those discussions can be as free as necessary, provided that it is 

the patient who has made the request.  The Bill does its best to juggle these complex 

considerations; but the outcome is that the prohibition on doctor-initiated discussions is, 

again, more cosmetic than real. 

Decision-making capacity: first base is loaded 

38. The scheme of the Bill is to require two medical practitioner independent of each other to 

carry out an assessment of eligibility criteria in respect of the patient.26  Each separately 

assed and the decision on each must be recorded.  Clause 24(3)(a). 

39. What is meant by requisite “decision-making capacity” is set out in clause 11(1).  So that 

when the patient makes the VAD decision, the person must have the capacity to: 

(a) understanding the nature and effect of decisions about access to VAD; 

(b) freely and voluntarily making decisions about access to VAD; and 

(c) communicating decisions about access to VAD in some way. 

40. What the Bill then does in Clause 11(3)(a) to (d) to set out a series of personal 

circumstances relating to the person requesting VAD which, in the usual case, might be 

considered as evidencing incapacity to make decisions.  I will mention only three: the first 

is that it will not matter that the person has capacity to make some decisions, but is 

incapable of making other decisions; the second is that it will not matter that a person has 

capacity at one moment, but not before or after; the third is that just because the person 

makes an objectively unsound decision, that behaviour not to be taken as indicating lack 

 
25  Victorian Government, Ministerial Advisory Panel on Voluntary Assisted Dying (Final Report, 21 July 2017) 92. Cf 

Ben White et al ‘Does the Voluntary Assisted Dying Act 2017 (Vic) Reflect its Stated Goals?’ (2020) 43(2) University of 
New South Wales Law Journal 1, 30. 

26  Clauses 14, 16, 18 and 25. 
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of decision making capacity.  The inherent bias in favour of the finding of requisite capacity 

rather than incapacity is nowhere better illustrated than in Clause 11.  The icing on this 

particular part of the cake must be Clause 13(1) which provides that a person with a mental 

illness27 may, nevertheless, be capable of making a VAD decision.  One can fly over the 

cuckoo’s nest with apparent ease. 

41. The assessment of those features (and all must be demonstrable) is left to the medical 

practitioners involved.  One might have thought that a practitioner would need to 

undertake at least some form of cognitive evaluation before an assessment of requisite 

decision-making capacity could be made.  Or even that the medical practitioners have 

some specialist training in the particular terminal illness being suffered by the patient.  Not 

so under this Bill. 

Statutory presumption: second base is also loaded 

42. The Bill expressly disavows the need for a medical practitioner to carry out any such 

cognitive testing by the operation of a statutory presumption.  Clause 11(2). 

43. The statutory presumption exists because of the use of the words “is presumed to have” in 

the Bill.  Because of the statutory presumption, a medical practitioner is under no duty to 

undertake any cognitive testing; in fact, the practitioner could walk into the patient’s room, 

see the patient asleep or staring into the abyss and tick the box affirming requisite capacity 

- because there was “no evidence to the contrary”.  As to the practitioner being satisfied that 

the consent of the patient is an informed consent (understanding, etc.), the statutory 

presumption operates so that the medical practitioner may conclude that it reasonably 

appeared to him or to her that the patient understood the consequence of a decision to 

proceed with VAD. 

44. The Bill might have applied a contrary presumption – or said nothing at all.  If it had said 

that a person is presumed not to have decision-making capacity unless there is evidence to 

the contrary, then the responsibilities upon the medical practitioner would be significantly 

heightened.  In that scenario, the practitioner would need to undertake specific 

examination of the patient to be satisfied that he or she has requisite decision-making 

capacity.  The evidence to be relied upon would, primarily, be the conduct of that 

examination by the doctor.  Whereas under clause 11(2) as currently drafted, the less 

 
27  Or other disability. 
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inquiry the better, because inquiry might undo the force of the presumption.  First base is 

also loaded with a pro-VAD bias. 

45. In theory, at least, VAD would not be accessible by a patient who suffers from dementia 

or some other mental illness which impairs the patient’s ability to understand, remember 

or evaluate.  But there is no positive duty in the Bill requiring a PMP or CMP to interrogate 

the clinical history of the patient.  The patient’s own GP would, by contrast, be across that 

medical history as well as an existing pharmaceutical regime/for the patient. 

46. Evidence of impairment of cognitive faculties is not, in fact, a barrier to a practitioner 

certifying that a patient has the requisite capacity.  The practitioner may observe an 

incapacity on the part of the patient to make decisions; that will not matter, even if the 

patient is overwhelmingly confused at the time of assessment.  If the patient can decide 

whether to have a biscuit with a cup of tea, that is a “decision”.  Further, if the patient is 

self-evidently incapable in the morning, then provided the patient appears to be lucid in 

the afternoon, the patient has requisite capacity.  Similarly, the fact that the patient, on 

examination, may by reason of his or her appearance present in a manner indicating he or 

she does not have capacity must not lead to an assumption of incapacity.  In other words, 

one conventional diagnostic technique (examination of the patient) is not to get in the way 

of a positive assessment.  Nor would evidence of the patient having made a bizarre, 

incredible or unwise decision be evidence of a disqualifying mental condition.  The Bill 

says none of these things are to impede a positive assessment. 

47. It may be seen, therefore, that the requirement that a patient has demonstrable decision-

making capacity is paper-thin, and is entirely dependent upon the opinion of two medical 

practitioners neither of whom may have set eyes on the patient before.  The drafters’ 

calculated decision to exclude any compulsory role for the patient’s own GP in this process 

is significant: it means that the opportunity for exploitation of the vulnerability of aged 

and infirm patients is unnecessarily increased. 

48. True it is is that the Bill enables the consulting medical practitioner [CMP], in conducting 

the first assessment, to have regard to any relevant information about the person that has 

been prepared by, or at the instigation of, another registered health practitioner (i.e. the 

person’s own GP).  However, this clause is permissory, not mandatory.  The Bill would be 

more protective of vulnerable persons if each of the coordinating and consulting medical 

practitioners were required to consult with the person’s usual GP or, at the very least, to 
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obtain the persons medical history from the general practice usually attended by the 

person. 

49. It also recognises situations where the decision could not be said to be voluntary (duress, 

coercion etc brought to bear upon a person).  The Bill therefore recognises, and identifies, 

in both express and implicit terms, the very situations where abuse of vulnerable elderly 

patients is most likely to occur the person’s own family and aged-care providers.  I describe 

these situations as ‘risk scenarios’. 

Whether a request to access VAD is made voluntarily 

50. In numerous parts of the Bill, emphasis is placed on the requirement that a patient’s access 

to VAD must be voluntary.28 

51. The Queensland Bill is wall-papered with statements of policy about protecting vulnerable 

persons.  For example, clause 3(c) of the Queensland Bill provides that one of its main 

purposes is to establish safeguards to – 

(i) ensure voluntary assisted dying is accessed only by persons who have been 

assessed to be eligible; and 

(ii) protect vulnerable persons from coercion and exploitation. 

52. The Bill states that it is underpinned by, several principles, one of which is the principle 

that a person who is vulnerable should be protected from coercion and exploitation.29  Not 

must, but should.  Only a person who is acting voluntarily and without coercion is eligible 

for access to VAD.30  Requisite decision-making capacity will not exist unless the person 

is capable of, amongst other criteria, freely and voluntarily making decisions about access 

to VAD.31 

53. So how is it to be determined that a particular person’s decision is truly voluntary and not 

caused, or contributed to, by coercion or exploitation? 

54. The determination of eligibility under the Bill is made by the two doctors who will examine 

the person in sequence.  The first doctor must decide whether the person has decision-

 
28  The preamble refers to ‘voluntary’ assisted dying. 
29  Clause 5(g). 
30  Clause 10(1)(c). 
31  Clause 11(1)(b). 
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making capacity in relation to VAD.32  The Bill recognises that there may be circumstances 

in which the first doctor is unable to determine whether or not the person is acting 

voluntarily and without coercion.  Being unable to make a positive determination does not 

necessarily constitute a red flag.  But the mere fact that the first doctor is unsure, or 

harbours doubts, ought be a red flag. 

55. The issue remains: having identified these risk scenarios, how effective are the protections 

within the Bill to prevent that abuse from occurring?  The premise of any statute 

containing protections is that unless effective protections are included, the patient will be 

unprotected; moreover, that parliament has a role in enforcing the protections.  Ineffective 

protections in the present context are likely to result in the death of patients who lack 

genuine decision-making capacity, or who feel pressured to go along a path chosen not by 

them, but for them, by others.  The Bill also implicitly states who those others are: they 

are the person’s own family (including the VAD doctors) who will often have self-

interested motives in getting their hands on the patient’s assets via a grant of probate33 or 

the owner or manager of an aged-care facility who has a financial interest in having 

someone new occupy the bed of the patient subject to VAD.34 

56. Stopping there, a series of questions about the Bill arises.  First, how does Bill enable the 

doctor come to determine whether the person is acting voluntarily and without coercion?  

Is there a positive duty of inquiry on the part of the doctor?  No.  Is the doctor required 

to consult with the patient’s own GP who might be expected to know the personality of 

the patient, past expressions of wishes when diagnosed with a terminal illness, or the 

dynamic within the patient’s own family?  No.  Is the doctor required even to inquire of 

the patient whether they might feel a bit of pressure from family members or the aged-

care manager to request VAD?  No.  Is the doctor directed by the Bill to ask anyone 

anything on that topic?  No.  The complexity of inquiries needed to be undertaken to 

decide whether a person is subject of undue influence or coercion is the subject of 

academic comment.35 

 
32  Clause 19(1). 
33  Cf Clause 38(2)(a). 
34  Clause 38(2)(b); clause 82(1)(c) and (d). 
35  See, for example, NM Ries and E Mansfield “Action on Elder Abuse: A New South Wales Pilot Project on the Role of 

Legal and Health Practitioners in Elder Abuse Screening, Response and Prevention”.  Volume 30 UNSW Law Journal 
(2020) at p. 738. 
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57. The Bill itself recognises the risk scenario of reliance upon a member of the patient’s own 

family when determining whether a patient’s decision is truly voluntary and without 

coercion: Clauses 21(5) and 32(5).  These sub-clauses provide that where the first doctor 

“is unable to determine whether or not the person is, in fact, acting voluntarily and without coercion”, the 

first doctor “must refer the person to another person (a referee) who has appropriate skills and training” 

to determine the question.  Immediately, it can be seen that the Bill says nothing about the 

first doctor possessing those “appropriate skills and training”?  The Bill says nothing about 

what those “appropriate skills and training” may consist of.  The ‘other person’ who will 

act as the referee of the issue may, or may not be, another doctor.  But the referee cannot 

be a member of the person’s own family, or a potential beneficiary under the person’s will, 

or someone who stands to benefit financially or materially, from the person’s death.  The 

reasons are self-evident. 

58. These provisions describe the very situations where motive and opportunity have an 

insidious role to play in the death of a vulnerable person.  What does the Bill say about 

what steps the referee must take before the referee is competent to express an opinion?  It 

says nothing.  And how does the first doctor come to decide who will be that patient’s 

referee?  We don’t know.  Could the referee be nominated by a member of the patient’s 

own family?  Yes. At the least, there is nothing in the Bill which prevents that from 

happening.  Why would the Bill not require the consultant doctor to approach the patient’s 

own GP as the referee?  It doesn’t and, as set above, the patient’s own GP appears to have 

been purposefully excluded from having any role to play under the VAD process surely, 

the proponents of the Bill must explain and justify why the patient’s own GP is excluded 

from the process. 

59. The Bill enables, but stops short of, requiring the coordinating practitioner and the 

consulting practitioner to have regard to the person’s existing medical history.  This means 

an assessment of eligibility can be made without any attempt at obtaining that history.36 

60. By now, one might reasonably conclude that these much-vaunted safeguards are not much 

chop.  Let us return to the concept of “appropriate skills and training” in the context of VAD 

eligibility.  These are not medical judgements – they are intrinsically factual and are familiar 

to lawyers practising in family, probate, criminal, industrial or commercial law, whose 

 
36  Clauses 19(3) and 30(4). 
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professional training is very much more forensic in nature than that of medical 

practitioners, in the context of coercion and undue influence. 

61. For centuries, courts of equity have refused to enforce agreements where one party has 

been subject to undue influence or coercion.  The agreement is not recognised as effective 

in law because mutual consent to the transaction necessary for a binding agreement  is 

lacking.  Again, a legacy to a beneficiary under the Will of a person subject to undue 

influence or coercion will be invalid and unenforceable because the testator was not acting 

voluntarily.37  Commercial entities whose employees are subject to coercion by 

representatives of a trade union will have an actionable claim against the union.  Entry into 

a contract, or performance of a party to the contract, as a result of coercion or undue 

influence will be remedied by a Court. Because principles of coercion and undue influence 

touch upon lack of true consent and have such wide application, it is unsurprising that 

they are given a role to play in the Bill. 

62. When examples of the above occur, ultimately only a judge will have “the appropriate skills 

and training” to determine whether conduct was truly voluntary, consensual and without 

coercion.  For a judge to make that determination, he or she will necessarily undertake an 

inquiry, which can be resolved only by evaluating the evidence put before the Court.  The 

task of collecting, reviewing and assessing evidence is not measured in hours or minutes, 

but more usually, days.  Under the Bill, the task is deputed to medical practitioners and  

might involve only a matter of minutes; it is competent for the doctor to make a 

determination of the absence of coercion and undue influence when he or she may never 

have previously met the patient and know nothing whatsoever of the dynamic within the 

patient’s family.  In other words, the doctor may evaluate the person’s risk scenario, while 

blindfolded. 

63. For these reasons, high-sounding phrases like “voluntary”, “no coercion”, “no undue 

influence” and the like promise much but deliver little.  It is not realistic for two doctors, 

who may know nothing about the patient, the patient’s personality, family relationships or 

the possibility of past and present elder abuse by family members of the patient to arrive 

 
37  For example, the seminal statement of Sir James Hannen in Wingrove v Wingrove (1885) 11 Probate Division 81.  

For a comprehensive review of case law on the topic, see F.R. Burns “Elders and testamentary undue influence in 
Australia”: http://www.austlii.edu.au, published in the University of New South Wales Law Journal. 
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at a sufficiently informed decision on a sometimes vexing matter that, when before the 

courts, takes a significant period of time to determine safely. 

64. In the form this Bill is presently drafted, I believe that doctors who may never have met 

the patient before are ill-equipped to evaluate whether the patient’s request is truly 

voluntary.  Some event or circumstance would need to occur while the doctor is present 

that would indicate at that moment the presence of duress, coercion, threats, etc.  This is 

inherently unlikely to occur where members of the family who may have “encouraged” 

the patient’s request to access VAD are present with the patient when the doctor meets 

the patient for that eligibility assessment. 

65. It requires little imagination to know that there is little prospect that the doctor will become 

aware of circumstances that indicate a patient’s decision is involuntary.  As suggested 

above, the only doctor reasonably placed to evaluate this threshold question is the patient’s 

own GP, who may be expected to know the patient, the patient’s previously expressed 

wishes and the family dynamic which is integral to such questions.  The absence of any 

role for the patient’s own GP in the VAD process is, without fear of understatement, 

extraordinary.  

66. The discretions reposed on doctors who may never have even met the patient before in 

terms of both the assessment of decision-making capacity and voluntariness are 

remarkable given the consequences of a flawed or misguided exercise of those discretions.  

The vice of the Bill in this regard is that the community, the State and perhaps members 

of the patient’s own family (who may be unaware of VAD activity on foot) is that any 

breach of statutory obligation will not be detected.  Because death is “privatised” by the 

Bill, there is no realistic prospect that the death of a patient by unlawful conduct will ever 

be detected, let alone the subject of punitive sanction. 

67. At the very least, the Bill must be amended to ensure that a person’s own GP is consulted 

by the two VAD doctors and that the latter must obtain the persons medical history before 

any assessment of eligibility is undertaken by them.  The Bill should also be amended to 

require the VAD doctors to record the reasons relied upon by them in concluding that the 

person is eligible to access VAD.  This would not be an onerous obligation – doctors do 

very little without recording matters in clinical notes. 
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68. Flaws in the draft legislation are compounded when attention is given to the witnessing of 

the patient’s request for access to VAD.  There are two primary vices in the shape of the 

Bill in this regard. 

(1) first, there is significant potential for an intended “safeguard” to be impotent in 

practice.  Clause 38(2) of the Bill provides: 

“(2) A person is ineligible to witness the signing of this second request 
if the person- 

(a) knows or believes that the person- 

(i) is a beneficiary under a will of the person making the 
request; or 

(ii) may otherwise benefit financially or in any other 
material way from the death of the person making 
the request; or” 

While this is high-sounding in tone and intent, it will be readily circumvented by a 

beneficiary calling in aid a friend or acquaintance of the beneficiary to perform that 

task.  Moreover, by the time it could be expected to come to light that a beneficiary 

under the patient’s Will has unlawfully witnessed the request, the patient will 

already be dead.  A doctor has no duty to inquire about such matters.  Cf Clause 

82(1)(d); the Review Board will never undertake an inquiry into the status of 

legacies under a Will.  Unlawful conduct is intricately unlikely to come to light. 

(2) secondly, clause 39 of the Bill provides: 

A witness who witnesses the signing of a second request by another 
person on behalf of the person making the request must- 

“(2) A witness who witnesses a person signing a second request must- 

(a) certify in writing in the request that- 

(i) in the presence of the witness, the person making 
the second request appeared to freely and 
voluntarily direct the other person to sign the 
request.” 

There is, therefore, no duty on the witness actually to be satisfied of anything more 

than the patient “appeared to” act voluntarily, “appeared to act without coercion” etc.  

There will be no practical means of calling to account misconduct on the part of 

the witness in the discharge of his or her statutory duties.  When any challenge 
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might occur (and the circumstances of any such challenge are fanciful) the witness’s 

likely response will be “well, I was there.  The patient appeared to me to be fine with 

the proposal”. 

A chain is only as strong as its weakest link 

69. Where a statute articulates principles or objects which the statute is designed to implement, 

or promote, first the question is always how the rest of the statute implements those 

principles.  A second question which arises is to what extent the statute includes sanctions 

where the provisions implementing those principles are breached. 

70. Most, if not all, statutes imposing obligations will include sanctions for breach of those 

obligations.  When the Road Traffic Act says that no one driving along Frank Lowe Way 

may drive faster than 100km/h, the speeding motorist might be lucky – but the odds are 

that their breach of the speed limit will be detected by a speed camera, a patrol car or, if 

they are really unlucky, the police helicopter.  Similarly, smoking in aircraft toilets, driving 

in excess of .05 will have immediate consequences, not just because of the public nature 

of the breach of obligation, but also because the breach may be empirically proved by 

means of speedometers, smoke detectors, breathalysers etc.  Legislation will usually 

incorporate methods by which breaches of obligations may be detected – fear of detection 

and sanction obviously influence behaviour. 

71. In the case of speeding, the organising principle is: it is unsafe and wrong and threatening 

of others for cars to be driven at speed.  The mechanics of the legislation authorise the 

police to use speed cameras etc.  There will be a presumption that the speed camera is 

working properly.  If one is caught speeding, the legislation imposes a sanction – a fine or 

loss of licence.  The driver might learn from the experience that speeding is to be avoided.  

And when speeding drivers are caught in numbers, the community will also learn to avoid 

speeding. 

72. In each of these examples, there is a clear and effective link between the prohibition, 

detection of breach of the prohibition, and penalty.  The three elements are linked as in a 

chain.  As with any chain, it is only as strong as its weakest link.  The Bill is clear enough 

on both prohibitions and penalties.  Where it is at its weakest is in the area of detection of 

breach.  Because of the inadequacy of the Bill in terms of detection, it does not matter 

how robust either the prohibitions or the penalties may be: the so-called protections will 
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be ineffective and only serve the purpose of persuading well-intentioned, but legally 

inexperienced, parliamentarians that there is nothing to fear from passing a VAD Bill into 

law in its present form. 

73. Why is the detection of breaches the weak link in the VAD chain?  There are two 

associated reasons. 

74. First, because of the community of interest between those who may wish to bring about 

the accelerated death of the patient and doctors who believe that lives enjoy lesser value 

for the patient by reason of illness or incapacity or, philosophically, that it is in the best 

interests of the patient to be relieved of pain, not by orthodox palliative care, but by 

accelerated death.  Most doctors predisposed to VAD frame their support in terms of self-

autonomy of the patient.  As many eminent Australian and overseas doctors have stated, 

the participation of doctors in accelerated death gives a whole new meaning to the concept 

of “health care”.  Secondly, the risks which arise from this community of interest are 

compounded by the private circumstances in which communication of the patient’s 

request, assessment of decision-making capacity, absence of pressure or coercion, 

witnessing of documents, etc, all take place.  Because of the absence of public scrutiny of 

these matters, there is a significant risk that persons who would not otherwise opt for 

VAD will have their lives ended by those who have chosen it for them. 

75. Not only does the Bill privatise death by delegating its processes to the practically 

unfettered discretion of doctors, it enables the whole process from start to finish to take 

place behind closed doors.  So far as the State has any involvement in the process, it is 

confined to checking that the paperwork has been correctly completed by the participants-

each of whom is working to the same end– that is, that all the boxes on the forms have 

been ticked, literally.  Notice that the Bill reveals a stick only when a doctor is to file the 

paperwork.  The State has no interest, let alone duty, in inquiring into the circumstances 

in which the paperwork has been prepared. 

76. The point I am making is readily illustrated by the prohibition on a medical practitioner 

initiating discussion about the possibility of VAD.38 

 
38  Clause 7(1) to (4). 
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“Health care worker not to initiate discussion about voluntary assisted 
dying 

(1) A health care worker must not, in the course of providing a health service 
or personal care service to a person - 

(a) initiate discussion with the person that is in substance about 
voluntary assisted dying; or 

(b) in substance, suggest voluntary assisted dying to the person. 

(2) However, despite subsection (1), a medical practitioner or nurse 
practitioner may do a thing mentioned in subsection (1)(a) or (b) if, at the 
same time, the practitioner also informs the person about – 

(a) the treatment options available to the person and the likely 
outcomes of that treatment; and 

(b) the palliative care and treatment options available to the person and 
the likely outcomes of that care and treatment. 

(3) Nothing in subsection (1) prevents a health care worker from providing 
information about voluntary assisted dying to a person at the person’s 
request.” 

77. Now, picture the health care worker beside the bed of the terminally ill patient who is 

experiencing intolerable pain.39  The doctor is alone with the patient and, in breach of the 

clause, the doctor initiates a VAD discussion.  How will the doctor’s unlawful conduct be 

detected?  It won’t.  If the doctor is not alone, but is present in the company of family 

members who have requested the VAD doctor to attend, how likely is it that the doctor’s 

unlawful conduct will be reported by those members of the patient’s family who have 

introduced the doctor to the patient for the very reason of pursuing VAD?  Highly unlikely.  

And would the patient herself be expected to be across the distinction between initiating a 

VAD discussion on the one hand, in contrast with merely responding to the patient’s request 

for information about VAD, on the other hand?  It is fanciful to believe that unlawful 

conduct by the VAD doctor would ever come to light and be prosecuted. 

78. For these reasons, Part 9 of the Bill (“Offences”) which creates criminal liability for 

breaches of certain parts of the Act are all bark, but no bite.  For example, a criminal 

offence will have been committed, punishable by seven years imprisonment (maximum), 

where a person dishonestly, or by coercion, induces another person to make, or to revoke, 

a request for access to VAD.  But how will evidence of such conduct realistically ever 

come to light in a manner which would enable a prosecution to occur?  The prosecution 

 
39  Clause 10(1)(a)(iii). 
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always bears the onus of proof of illegality.  But there is no realistic prospect of unlawful 

conduct being detected and proved. This means, realistically, that unlawful conduct 

associated with VAD processes will take place with impunity.  Dead men tell no tales. 

79. Australia has a health care system and standards of medical care which are the envy of the 

world. Like most parents, I am in awe of doctors and nurses whenever fate, an unstable 

ladder or an electric saw, leads me to the emergency department of the local hospital. I am 

not to be taken as impugning the integrity of the medical profession. It is trite that the 

overwhelming majority of doctors conduct their professional responsibilities honourably; 

however, every profession has its “bad eggs” and there is sufficient evidence of doctors 

who cannot be always trusted to put the health and welfare of patients ahead of their own 

pecuniary or ideological interests.  Fee for service arrangements can compromise health 

care responsibilities in the same way as has been shown in the cases of financial planners 

and superannuation consultants  More recently we have experienced unqualified or 

disbarred doctors conducting surgery or writing scripts for opioids for people who have 

no clinical need for them.  As I write, certain NSW doctors have been outed for charging 

patients for COVID vaccinations despite the vaccines being free and the doctors’ fees 

already being underwritten by the Commonwealth. If professionals always acted ethically, 

there would be no need for royal commissions into banking, aged care providers, maverick 

surgeons, casino operators, barrister informers, and the like, or statutory commissions of 

inquiry into institutional corruption, incompetence or historical sexual abuse as have taken 

place in Victoria in recent years. 

80. At the risk of over-labouring the point, where breaches of the Act by family members, 

medical practitioners, aged care providers etc do occur, but are not realistically capable of 

detection, the putative safeguards are token and their inclusion in the Act is cosmetic giving 

the Bill an attraction which is more superficial than real. 

Other weaknesses in the “safeguards” 

81. When Professors Ben White and Lindy Willmott40 prepared and published their (template) 

Voluntary Assisted Dying Bill 2019 they included in it an express stipulation that the two 

medical practitioners be independent of one another.41  Their inclusion of this requirement 

 
40  Australian Centre for Health Law Research, Faculty of Law, QUT, April 2019. 
41  Clause 12(2). 
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was sound, albeit that their definition of independence arguably fell short of what should be 

required.  Their draft stated: 

“(2) For the purposes of subsection (2), the first medical practitioner and a 
second medical practitioner will not be independent of each other if- 

(a) they are family members; or 

(b) one medical practitioner is employed by or working under the 
supervision of the other medical practitioner.” 

82. Their stipulation did not engage with doctors who are in partnership with each other; nor 

does it do anything to prevent two or three doctors effectively establishing a VAD 

“travelling caravan” practice whereby they work in association to conduct assessments.  It 

is unrealistic to think that two doctors who operate in tandem in this way will ever arrive 

at differing assessments of eligibility.  This hiatus would enable a small number of doctors 

to establish reputations as the “go to” doctors for VAD assessments, bearing in mind the 

anecdotal evidence that overwhelmingly, doctors will not voluntarily participate in the 

termination of a patient’s life, whether requested by a patient or not. 

83. Despite the significant influence of the two QUT professors in Queensland law reform in 

the community health space, the drafters of the current Bill in Queensland must have 

concluded that this sensible stipulation was unnecessary or undesirable.  Because the only 

reference in the current Bill that addresses the independence of the coordinating and 

consulting medical practitioners, is clause 30(3), which provides: 

“(3) For the purposes of subsection (1) the consulting practitioner must, 
independently of the coordinating practitioner, form the consulting 
practitioner’s own opinions on the matters to be decided. 

84. Whereas Professors White and Willmott sensibly recognised this particular risk scenario, 

their stipulation did not pass muster with the government. 

85. Professors White and Willmott went further.  They identified another risk scenario and 

worked into their draft a sensible means of addressing it.  But the government was not 

persuaded of its merit.  Clause 18(2) of their template Bill provided that the coordinating 

medical practitioner: 

“… must also encourage the person to inform their family and other treating 
registered medical practitioners of the person’s request for access to voluntary 
assisted dying.” 
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This sub-clause does not appear in Clause 22 of the Bill. 

86. Even with the discarded clause 18(2) of the template Bill, it was reasonable to question the 

purpose of this provision given that the first doctor must have been satisfied that the 

patient has relevant decision-making capacity, and the decision is voluntary, without 

coercion etc?  But the wisdom of the professors was to recognise another risk scenario: 

the doctor may have sufficient residual concerns as to whether, if informed, either the 

patient’s own GP, or members of the patient’s family would intervene in the VAD process 

in the interests of the patient. 

87. The recognition by the drafters of the template Bill of such a risk scenario occurring is to 

be commended.  However, to describe the content of the statutory duty (“must”) merely 

to encourage the patient to inform family or their own GP falls short of what ought to be 

required.  Again, the clause should have provided that the first medical practitioner is 

obliged to inform the patient’s own GP that a VAD process is underway and should also 

require such advice to be given to members of the patient’s own immediate family where 

they do not appear to be aware of, or engaged in, the VAD process.  Such a provision 

would have given some content to a “safeguard” that is devoid of potency.  But the 

emasculation of this provision in the current Bill is a cause for additional concern. 

But wait – QCAT will oversee compliance 

88. Positive assessments made by each of the coordinating and consulting medical 

practitioners that a person: 

(i) has decision-making capacity in relation to VAD; or 

(ii) is acting voluntarily and without coercion; 

are reviewable by the Queensland Civil and Administrative Tribunal (“QCAT”).42  That 

sounds well in theory, but in practical terms the remedy may be of limited utility.  This is 

because: 

(i) the person who is suffering under either of the above disabilities is unlikely 

to know of, or be informed of, their ability to seek a review; 

 
42  Clause 99©(i) and (ii). 
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(ii) the very fact that they might otherwise wish to seek a review self-evidently 

means that their participation in the VAD process is neither voluntary or 

without coercion; 

(iii) where a health care professional has certified that a person has requisite 

decision-making capacity, whereas in fact they lack such capacity, the 

person will not have any capacity to pursue their right of review at QCAT; 

(iv) where the person’s participation in the VAD process is involuntary and 

the result of coercion, those family members or other persons who are 

coercing the VAD person: 

(a) may be expected to hinder any attempts at a QCAT review; and 

(b) are under no obligation to inform other family members of the 

patient’s alleged request to pursue a VAD death and the first that 

these other family members may become aware of the patient’s 

VAD death is on production of a Death Certificate. 

89. In other words, the existence of the remedy of a review to QCAT looks reassuring on 

paper but will be ineffective in practice as a means of preventing unlawful deaths. 

Compliance issues: the Bill’s soft touch 

90. One of the main purposes of the Bill is expressed to be to provide legal protection for 

health practitioners who choose to assist, or not to assist, persons to exercise the option 

of ending their lives in accordance with the Act.43  ‘Not assisting’ means the right of 

conscientious objection: on the part of doctors and nurses etc.  Protection is required to 

be given to those who elect to participate in VAD processes so as to avoid responsibility 

for criminal conduct of homicide or conspiracy to cause the death of another person.  

Another purpose of the Bill is to establish a Voluntary Assisted Dying Review Board and 

other mechanisms “to ensure compliance with this Act”.44 

91. The Bill is replete with prohibitions against practitioner (and family member) misconduct. 

92. Some examples of conduct which is proscribed by the Bill in Part 3 Division 2 [First 

assessment by CMP] include: 

 
43  Clause 3(d). 
44  Clause 3(e). 
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(a) a health care worker45 initiating discussion with a person about VAD;46 

(b) a health care worker who certifies a person is eligible for VAD, when the health 

care worker knows, or believes, the person is ineligible;47 

(c) a health care worker who certifies a person is eligible for VAD when the health 

care worker knows, suspects or believes that the person is acting involuntarily or 

is the subject of coercion or undue influence;48 

(d) a CMP who fails to inform the patient of any of the 10 discrete matters listed in 

Clause 22(1)(a) to (j) inclusive; and 

(e) a CMP who, having doubts about the person’s prognosis or decision-making 

capacity, fails to refer the person to a different registered health practitioner.49 

93. Equivalent proscriptions are stated in respect of the subsequent Consulting Assessment.50 

94. The consequence of misconduct by a medical practitioner involved in VAD will be the 

death of a patient who may have been coerced into accepting VAD, or where the patient 

is unable to manifest an informed consent.  This is not assisted dying, or even assisted 

suicide – it is common or garden homicide or what was once called murder. 

95. Part 9 of the Bill51 sets out criminal offences for which imprisonment may be ordered for 

breach of the Act.  For example, clause 141 provides that a person must not, dishonestly 

or by coercion, induce another person to make, or revoke a request for access to VAD.52  

An offence against that provision exposes the offender to a maximum of 7 years, although 

it is classed as a (mere) misdemeanour.53  Hence, the penalties for offences under the Act 

are serious and substantial.  But, for the reasons set out above, that there is little realistic 

prospect of offences being detected. 

96. Just when the Bill appeared to flex some punitive muscle in the direction of those who 

might offend against these criminal prohibitions, the Bill comes to the rescue with a series 

of available defences for those unlucky enough to have been charged with offences.54  

 
45  Defined in Clause 7(4) to mean a registered health practitioner or another person who provides a health service 

or personal care service. 
46  Clause 7(1). 
47  Clause 16(1) (coordinating medical practitioner). 
48  Clauses 10(c) and 11(b). 
49  Clauses 32(1) and (2). 
50  Part 3, Division 3. 
51  Clauses 140 to 146. 
52  Clause 141(1). 
53  Clause 141(2).  Offences against sections 142, 143, 144 and 145 are each (mere) misdemeanours. 
54  Refer Part 10: Protection from liability. 
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When read collectively, Clauses 147 to 149 establish that no offence will have been 

committed by a person (A) who assists another person (B) to pursue VAD where A, in 

good faith and on reasonable grounds, believes B to be requesting access to VAD.  The 

onus of proving the existence of good faith or reasonable grounds lies not on A, but on 

the party (prosecutor) alleging that an offence has occurred.55  The prosecution must prove 

beyond reasonable doubt the existence of a negative: that the medical practitioner did not 

act in good faith, or that reasonable grounds did not exist. Negatives are rarely easy to 

prove. 

97. Where the onus lies in a criminal prosecution is very important.  More usually, in statutes 

operating in occupational health and safety, corporations law and elsewhere, a statutory 

defence of ‘honesty and reasonable grounds’ locates the onus of proving those matters 

squarely on the person charged.  Under the Queensland Bill, the onus is reversed: not only 

must the prosecution prove beyond reasonable doubt the factual elements of the crime; it 

must also prove positively the existence of a negative – that the accused did not act in 

good faith or upon reasonable grounds.  Seasoned criminal lawyers might say: good luck 

with that!  The prospect of a prosecution going anywhere for breach of this Act is remote. 

98. Clause 148 restates that no civil or criminal liability attaches to a person for an act done or 

omission made in good faith and without negligence.  The onus of proof similarly rests on 

the prosecution affirmatively to prove that the person did not do the act or make the 

omission in good faith or without negligence.56 

Conscientious objection under the Bill 

99. The Bill addresses objection both by an individual medical practitioner, nurse etc, as well 

by an entity such as a faith-based hospital or aged care residential facility.57  In doing so, it 

distinguishes between the participation of medical practitioner and that of an entity.  In 

each case, conscientious objection rights are qualified, not absolute. 

100. Under the Bill, a practitioner may avoid assisting the patient’s suicide only if the 

practitioner identifies another practitioner who has no such objection.  Further, despite an 

 
55  Clause 147(3). 
56  Clauses 148(1) to (3). 
57  See generally Part 6 of the Bill, but also clauses 16(2)(a) and 26(3)(a). 



29 
 

 

institution making it clear to residents of the institution that it will not participate in 

homicide, it must give access to its premises to practitioners who will. 

101. Clause 84 deals with a registered health practitioner who has a conscientious objection to 

participation in procedures made lawful by the Bill.  (‘Registered health practitioner means 

a person registered under the Health Practitioner Regulation National Law (Queensland) to 

practise a health profession, other than as a student’.). Clause 84(1)(a) provides that a 

health practitioner who has a conscientious objection to voluntary assisted dying has the 

right to refuse to provide information to another person (eg. a patient or aged care 

resident) about VAD.  However, what may not be done directly, is effectively done 

indirectly because, in that circumstance clause 84(2)(a) requires the practitioner 

nevertheless to inform the person that some other practitioner can assist the person and 

provide the person with contact details to enable the person to engage with VAD. 

102. In doing so, it exonerates the health practitioner from participating either in suicide or 

murder but only on the condition that the practitioner identifies some other practitioner 

who is prepared to be involved.  Where a professional is not prepared, on ethical or belief 

grounds, to perform an act as grave as participation in what he or she considers to be 

homicide, it is objectionable to tie his or her refusal to a proviso that he or she must be 

prepared to involve some other person in the death of a patient. 

Entities established for the care of the sick and the elderly and the dying 

103. Part 6 Subdivision 3 is entitled ‘Access to voluntary assisted dying’.  It deals with those 

entities that operate health services. 

104. The relevant parts of the Subdivision are concerned with those entities that operate a 

‘facility’ which is defined to mean: ‘a private hospital; or (b) a hospice; or (c) a public sector 

hospital; or (d) a nursing home, hostel or other facility at which accommodation, nursing 

or personal care is provided to persons who, because of infirmity, illness, disease, 

incapacity or disability, have a need for nursing or personal care; or (e) a residential aged 

care facility’.58 

 
58  Clause 86. 
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105. In particular, the Subdivision regulates those entities that do not provide access to 

‘voluntary assisted dying’ to their residents, in effect those entities that would 

conscientiously object to participation in the procedures provided by the Bill. 

106. Importantly, the Bill, if enacted, as presently drafted, would compel institutions that have 

been established often as part of a faith-based charter to care for the sick, the elderly and 

for the dying.  They will not, consistently with their charter, assist residents to take their 

own lives or practitioners to administer lethal drugs with a view to ending the lives of 

residents.  They will not permit entry to professionals who are either prepared to assist 

persons to take their own lives or to administer lethal doses to such persons. 

107. The differing obligations upon entities depending upon whether those under their care are 

permanent or non-permanent residents is conveniently illustrated in the following table.  

For permanent, the category chosen is an aged-care facility; for non-permanent, hospitals 

or hospices. 

VAD Process Aged-care Hospice 

Provision of VAD 
information 

Must allow access59 Must allow access60 

First VAD request Must allow access61 Must allow access62 

Second VAD request Must allow access63 Must allow access64 

First VAD eligibility 
assessment 

Must allow access65 Must facilitate transfer but VAD 
‘deciding’ doctor may prevent transfer66 

Consulting VAD eligibility 
assessment 

Must allow access67 Must facilitate transfer but VAD 
‘deciding’ doctor may prevent transfer68 

Administration decision Must allow access69 Must facilitate transfer but VAD 
‘deciding’ doctor may prevent transfer70 

 
59  Clause 90(2). 
60  Clause 90(2). 
61  Clause 92(2). 
62  Clause 92(2). 
63  Clause 93(2). 
64  Clause 93(2). 
65  Clause 94(2). 
66  Clause 94(3)(b). 
67  Clause 95(2). 
68  Clause 95(3)(b). 
69  Clause 96(2). 
70  Clause 96(3)(b). 
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VAD Process Aged-care Hospice 

Administration of dying 
substance 

Must allow access to VAD 
doctor and witnesses71 

Must facilitate transfer but VAD 
‘deciding’ doctor may prevent transfer72 

 

108. What the above table reveals is that a faith-based health care provider’s conscientious 

objection rights are significantly curtailed by the existence of two circumstances: 

(1) where a VAD doctor is unable to attend the aged-care residential facility or 

hospital, only then can a person be transferred  to another facility to enable the 

request, assessment and/or administration functions to take place; 

(2) where the VAD doctor attends at either type of facility but decides that the patient 

cannot satisfactorily be moved to another facility permitting VAD, then all of the 

VAD processes must take place at the faith-based entity’s facilities. 

109. Hence, a VAD doctor (and not the entity) has the power and ultimate discretion to decide 

whether VAD processes will be undertaken at that entity’s hospice or aged-care facility.  

For that reason, the institutional right of conscientious objection is more cosmetic than 

real. 

110. There is a view shared by some faith-based aged care providers that the Aged Care Act 1997 

(Cth) and the User Rights Principles 2014 made under that Act mean that their aged care 

entities have no ability to resist VAD being undertaken on their facilities.  For reasons 

expressed elsewhere, I believe this view is misconceived73 and that the Commonwealth 

legislation does not effectively enable VAD by necessary implication. 

Informing the public that assisted dying is not available will make no difference 

111. Clause 98 makes no difference to these provisions.  It requires entities that will not provide 

the services permitted by the Bill to advertise that fact publicly.  But that will make no 

difference to the operation of the rest of the Bill.  Despite clear public statements that an 

entity will not accommodate physician assisted suicide or mercy killing, it will not be 

possible for entities to prevent those activities taking place within their facilities.  So much 

 
71  Clause 97(2). 
72  Clause 97(3)(b). 
73  Memorandum of Advice on the operative relationship between the Aged Care Act (Cth) and the Voluntary Assisted 

Dying Act 2018 (Vic) dated 4 June 2019, (34 pages). 
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for the expectations of other residents in the facility that no one could have their life ended 

by doctors who do not ordinarily provide medical treatment at the facility. 

112. In this regard, and in numerous other ways, what the Bill contemplates, authorises and 

mandates is the antithesis to the fundamental norm of Catholic health care in Queensland 

for generations: that health care services owned and operated by Catholic bodies may be 

used not just for palliative care but for assisted suicide. 

The future 

113. The central premise of the Bill is that it is available only to those persons who can establish 

eligibility based on four matters: 

Medical prognosis 

(a) the person has a terminal illness likely to result in their death within 6 or 

12 months; and 

(b) that illness is causing them intolerable pain. 

Valid consent 

(c) the person is able to give relevantly informed consent; i.e. they are cognisant that 

access to VAD will cause their death; and 

(d) the person’s decision to access VAD is truly voluntary and not the result of 

coercion or undue influence. 

Let it be assumed that (c) and (d) will remain non-negotiable into the future – without an 

efficacious consent, VAD will become euthanasia or intentional homicide (aka murder). 

114. As presently drafted, this Bill (and all other VAD Acts in Victoria, W.A. and Tasmania) 

require the person to have a terminal illness accompanied by intolerable pain. Without 

each of those matters being established, the person may not lawfully access VAD. But what 

is it about those matters, and their adverse effect on the person’s quality of life that qualifies 

them, as a matter of public policy, as the only justification for VAD?  If VAD is permitted 

in their cases, what does the parliament have to say to other persons whose enjoyment of 

life is compromised by non-terminal illnesses, disabilities or injuries?  Consider the 

following (example) categories: 
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(a) the quadriplegic unable to move from bed, with a life forlorn of hope and 

enjoyment? 

(b) the parents of a child born with a serious disability: such as spina bifida or a severe 

degree of autism? 

(c) the person who is chronically depressed either because of mental illness or 

depressive episodes such as grief or profound loneliness following the death of a 

spouse, partner or child. 

Why should the existence of physical pain incidental to a terminal illness be the only 

gateway through which VAD can be justified?  On a moral or philosophical basis, if the 

principle of self-autonomy is that which ultimately justifies VAD, how can we, as a 

community, deny VAD to people in these categories who are also suffering?74 

115. Proponents of the Bill argue that it is a human right to be able to choose the manner and 

the timing of one’s own death – so, why does the quadriplegic not have the same 

autonomy?  If self-autonomy is to be taken to its logical conclusion, then it would seem to 

inevitable that once medically assisted suicide is recognised as an acceptable practice within 

the community, it will not be possible to refuse the equally compelling requests of the 

quadriplegics, the parents of seriously disabled children, the depressed and those who feel 

worthless. 

116. I am yet to be persuaded that there is a right, as distinct from a power, to take one’s own life 

in whatever situation. My own perception of rights and duties in this context is informed 

by an event close to home. 

117. Some few years ago a clinically depressed young woman who was dear to my wife and to 

me and loved to her socks by her family made a fateful decision.  This young woman, a 

clever architect, beautiful in mind, body and spirit and who appeared to have the world at 

her feet, got up before dawn and walked to the level crossing near to her home.  A fog of 

depression and lack of self-esteem had blindfolded her to hope and the prospect of joy 

and self-fulfilment. She decided that morning to stand on railway tracks in the face of an 

oncoming train.  Her calm farewell to life was interrupted by only the scream of the train 

 
74  The same point was made to the Committee [Sections 5.4.3; 6.1.5; 6.2.3-6.2.4] but was more or less dismissed by 

it, with the only reason advanced that there was “no clear evidence” to support it: p. 56.  That conclusion did 
not, however, actually address the submissions made or provide a reasoned explanation as to how VAD could 
reasonably be denied to those persons with severe physical or psychological disabilities, or intolerable pain – but 
who were not suffering an illness likely to be terminal in 6/12 months. 
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driver as he hurtled toward the unfolding horror without any prospect of its avoidance.  

The young woman exercised her self-autonomy; her decision meant that it was left it to 

the train driver, paramedics and police to gather the parts of her dismembered body 

scattered on the tracks and to reward an undertaker with the task of assembling those parts 

of her broken body as if piecing together a jigsaw. 

118. My beautiful young friend certainly had the power to do what she did – she did not need 

‘assistance’ in her suicidal act.  However, I not convinced she had any right to do so – in 

the familiar dichotomy of rights and duties learned in Philosophy 101, was the train driver 

under a duty to allow the train to travel to meet her?  Were the paramedics under a duty 

to our friend to acquiesce in her decision?  Were her grieving parents and family under a 

duty to respect her decision because the young woman had the right to resolve her own 

sufferings, albeit to transfer them to her family many times over?  The Queensland 

parliament might offer comfort by reassuring her family that she did not die because of 

the trauma of the collision, but because of her depression, although the Death Certificate 

will say otherwise. 

119. The appeal to self-autonomy is a less than compelling justification for the legalisation of 

assisted suicide. If it is compelling, then surely the quadriplegic permanently bedridden in 

the Royal Brisbane and Women’s Hospital contemplating a life bereft of familiar pleasures 

and independence has just as much of a right to access VAD? Hence, if self-autonomy is 

the ultimate philosophical foundation for VAD, it will only be a matter of time before 

eligibility to access VAD is broadened considerably. 

120. In terms of VAD procedures, one can already discern the strategy that promoters of VAD 

will pursue.  Rather than a physical assessment of the patient in person, the promoters 

have begun to petition for Zoom or tele-health requests and assessments to be legalised.  

If it is already the case that doctors are neither skilled nor experienced in detecting the 

presence of coercion or undue influence, especially when they do not know the patient for 

whom they are assessing eligibility, how can a doctor reasonably certify that no coercion 

or undue influence exists when the doctor has nothing more to go on than a Zoom 

consultation ?  In the words once famously shouted on Wimbledon grass “You can’t be 

serious!”. 
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Conclusion 

121. It is one thing to respect personal autonomy; it is quite another to pass legislation where 

vulnerable members of the community may be led into a VAD death not by a genuine 

exercise of personal autonomy, but rather because they feel pressured to agree – or, worse, 

are actually unaware of the nature of the process being undertaken “for” them.  The 

current Bill provides inadequate protection for vulnerable members of the community.  

The “safeguards” have not received the critical scrutiny they warrant.  In the Bill as 

designed, the risk scenarios of patients who do not possess sufficient decision-making 

capacity and/or who are not acting voluntarily – are manifest.  In their case, we are talking 

euthanasia, not voluntary assisted dying. 

122. Moreover, all the statutory “protections” that are incorporated into the Bill type are not 

worth a pinch of salt unless there are realistic opportunities for unlawful conduct of family 

members, aged-care operators or, heaven forbid, medical practitioners to be detected – 

and prosecuted.  Nothing in this Bill ought encourage diligent parliamentarians to believe 

that prosecution for unlawful conduct which has caused the death of vulnerable 

Queenslanders is other than the stuff of dreams. 

123. Despite acknowledging the argument that community attitudes have changed in a manner 

more receptive to euthanasia, this Bill is simply not good enough.  When this Bill is held 

up on the hoist and its flaws become visible, then like my Peugeot 504, it will be seen that 

all that glitters is not necessarily gold. 
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