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Arizona Association of Health Plans  
734 West Polk Street 

Phoenix, AZ 85007 
602-680-7680 

 
 
January 30, 2020 
 
Via email: Seema.Verma@cms.hhs.gov 
Re: Medicaid Fiscal Accountability Regulation  
 
Ms. Seema Verma 
Administrator 
Department of Health and Human Services 
Centers for Medicare & Medicaid Services  
200 Independence Avenue, SW, Rm. 314G 
Washington, DC 20201  
 
Dear Ms. Verma, 
 
As the managed care contractors who serve Arizona’s 1.8 million Medicaid members, we are 
pleased to submit these comments on the proposed rule regarding Medicaid Fiscal 
Accountability Regulation (CMS-2393-P), as published by the Centers for Medicare & Medicaid 
Services (CMS) in the Federal Register of November 18, 2019.   
 
We write to echo comments by Arizona’s Medicaid program, the Arizona Health Care Cost 
Containment System (AHCCCS), regarding several provisions within the regulations.  We have 
significant concerns about the proposed changes, which we believe gives CMS unfettered (and 
undefined) discretion in their application and represent a federal overreach into state 
policymaking. 
 
Under Governor Doug Ducey’s leadership, AHCCCS is a national model for fiscal responsibility 
and cost-effective, high quality care.  Arizona has long demonstrated its strong commitment to 
the fiscal integrity of the Medicaid program and the Arizona Legislature has identified 
appropriate and sufficient funding sources to maintain high quality, comprehensive health care 
for Arizona’s Medicaid enrollees.  We recognize that, as CMS has outlined, it lacks available 
timely and adequate data regarding state Medicaid payment and financing, and that it does not 
believe that it receives sufficient information to determine the appropriateness of state spending 
on the program.  Arizona’s Medicaid financing clearly complies with federal statute and 
regulations, and yet the proposed changes could still have significant impacts on state funding 
for the program.  We support efforts by CMS to better understand state data before it makes 
policy changes that could have unintended (or unknown) consequences.  Therefore, we 
recommend that CMS conduct a more thorough analysis of its proposed changes and make this 
data transparent to states and policymakers, so they understand the impact of the changes.   
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Our overarching concern is that the new regulation limits the State’s ability to control its own 
revenues and expenditures and provides uncertainty for the program regarding CMS’s 
application of the new regulations.  As AHCCCS’ private sector partners, we believe it is critical 
for the State to have flexibility and predictability regarding the application of federal regulations.  
State Medicaid programs are major drivers of state budgets and, in Arizona, AHCCCS is the 
second largest State General Fund budget unit.  The proposed changes place unreasonable limits 
on the State’s ability to effectively finance the program and yet do not result in corresponding 
overall enhancements to the program’s fiscal integrity.  The indeterminate potential for large 
swings in state funding needs associated with the new regulations places other critical state 
services at significant risk.  This is important not only for us, as contractors, but for the members 
we serve and Arizona taxpayers as a whole.      
 
We are extremely concerned about the significant flexibility CMS gives itself in the application 
of a new criteria for health care related taxes and assessments.  Current regulation clearly states 
how CMS will determine whether or not a provider is being held harmless for the tax and applies 
a defined formula to evaluate compliance.  In the proposed regulation, the definition of “net 
effect” in 433.52 as applied to the “hold harmless” requirement for health care-related taxes in 
proposed 433.68(f)(3) allows CMS to apply an undefined criteria for whether providers have a 
“reasonable expectation” of receiving all or a portion of the tax back.1  This is much broader than 
the statutory requirement that the return is “guaranteed” and does not provide a clear outline for 
states to determine whether their taxes comply.  Similarly, a new test of whether the tax imposes 
an “undue burden” introduces additional CMS discretion without clarity on how that discretion 
will be applied. 
 
This uncertainty and new restrictions on state authority are of particular importance for Arizona, 
where a $330 million inpatient hospital assessment is used to fund Medicaid coverage for more 
than 400,000 Arizonans.  Under the new CMS standards, if most hospitals receive at least $1 in 
Medicaid payments for coverage associated with the individuals covered by the assessment, does 
this constitute a reasonable expectation of receiving “any portion of the tax amount” back?  
Essentially, states will have to wait and see how CMS interprets its own subjective regulation 
(which could be applied differently from state to state because there is no clear explanation of 
what CMS will consider compliance).     
 
Any impact on the hospital assessment will also significantly affect Arizona’s Indian Health 
Services (I.H.S.) and Tribally-Operated 638 facilities, which are critical network providers for 
the several hundred-thousand American Indian AHCCCS enrollees. Medicaid is a critical funder 
of these providers.  Given the large number of American Indian members who receive coverage 
funded through the hospital assessment, risk to the funding source for their coverage presents 
overall risk to the financial stability of the I.H.S./638 system in Arizona.   
 
We do not believe CMS intends to roll back coverage for hundreds of thousands of Arizonans or 
weaken the I.H.S./638 system.  However, without clear regulatory language regarding the 
application of the new net effect test, we must conclude the $330 million hospital assessment that 

 
1 433.68(f)(3) indicates there is a direct guarantee “where, considering the totality of the circumstances, the net 
effect of an arrangement between the State (or other unit of government) and the taxpayer results in a reasonable 
expectation that the taxpayer will receive a return of all or any portion of the tax amount 
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funds the coverage is at risk.  This uncertainty means states may need to redirect funds from 
critical services or impose additional taxes that could adversely affect economic growth.   We 
recommend that any changes to these requirements be clearly defined so CMS and states 
understand how the tests will be applied and can determine the extent to which their existing 
funding mechanisms comply with the proposed regulations. 
 
We have similar concerns about proposed section 447.206(b)(4) would require that an entity 
providing a Certified Public Expenditure (CPE) statement in support of a state’s claim for federal 
financial participation must retain 100% of the FFP claimed for payments to governmental 
providers.  By their nature, CPEs are expenditures made by public entities within a state.  Federal 
financial participation associated with CPEs provides the federal government’s share of costs 
initially funded wholly using the revenue of the State and/or its political subdivision (it is not, as 
the regulation implies, inappropriately matching federal funds with federal funds).  While we 
take no position on how the State is choosing to allocate its funding between the State and 
political subdivisions, we do not believe this allocation should be dictated by a federal agency.  
For the same reasons, we are concerned with the proposed amendment to section 433.51(b) 
which places restrictions and limits on the sources of the State financial participation which have 
no basis in federal law.2   These proposed changes place additional federal restrictions on the 
State’s determination of the types of revenues it wants to use to finance its Medicaid program.  
Again, we believe the State should be the entity that determines the appropriate state and local 
funding sources (as long as those sources do not inappropriately recycle federal funds or violate 
statutory requirements for provider donations and health-care related taxes) and that the new 
regulation is unnecessarily limiting.   
 
In conclusion, we appreciate the opportunity to comment on these new regulations.  We do not 
believe it is the appropriate role of a federal agency to take the place of Arizona’s Governor and 
Legislature in determining the appropriate state and local funding sources for the State’s 
Medicaid program.  Therefore, we urge CMS to reconsider its proposed changes that impair the 
ability of Arizona’s Legislature to exercise its authority to raise revenue, introduce 
unpredictability into the state budget process, and put coverage for hundreds of thousands of 
Arizonans and other critical state budget items at significant risk.  
 
 
With kind regards, 
 

Deb Gullett 
Executive Director 
Arizona Association of Health Plans 
 

 
2 The Social Security act citations provided by CMS (Section 1902(a)(2) and 1903(w) place limits on the use of 
certain types of revenues when they are used as a state share, but do not overall limit the types of revenues that 
may comprise the state share.   
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