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FOREWORD
The Business Council is pleased to provide this submission to Trade Practices Act Review
Committee.
The Business Council believes that this Review is both necessary and timely. Competition
regulation must create the right balance between:
1

Australia’s interests in becoming more internationally competitive, and the need to
protect strong competition in domestic markets; and

2

the power of the Australian Competition and Consumer Commission to achieve the
objects of the Trade Practices Act 1974 (Cth) (“TPA”), and the level of governance
and accountability applied to the exercise of the ACCC’s extensive and intrusive
powers.

There are dangers for Australia if this balance is not achieved. Ultimately, the result will be
a less competitive Australian economy, resulting in fewer jobs, higher costs to Australian
consumers and a potential acceleration of Australian companies preferring to invest
overseas. As outlined in this submission, the Business Council believes there is a case for
reform (in governance and accountability of the ACCC, mergers and in a number of other
areas) which are important to restoring and maintaining the right balance.
The Business Council believes that it is important to use the opportunity of the Review to
keep our focus on the issues I have outlined - the big issues - which really matter for the
future of competition policy in Australia. We should not be distracted. Much has been
made by the ACCC in the media of criminal sanctions for “hard core” collusion. “Hard
core” collusion is abhorrent and clearly unlawful. The Business Council will support
criminal sanctions for such behaviour if the Review Committee considers that greater
deterrence is needed.
The Business Council of Australia is an association of chief executives of leading
Australian corporations. It was established in 1983 to provide a forum for Australian
business leaders to contribute directly to public policy debates to build a better and more
prosperous Australian society. A list of companies comprising the Business Council is
contained in the following pages.
The key role of the Business Council is to formulate and promote the views of Australian
business. The Business Council is committed to achieving the changes required to improve
Australia’s competitiveness and to establish a strong and growing economy as the basis for
a prosperous and fair society that meets the aspirations of the whole Australian community.
The Business Council has a particular responsibility to apply Australia’s business
experience and understanding to successfully resolving the challenges now facing Australia.
In a global environment, Australia’s future depends on achieving world class performance
and competitiveness. On the basis of sound research and analysis, the Business Council
seeks to play a key role with government, interest groups and the broader community to
achieve performance and world class competitiveness.
I commend the Business Council’s submission to the Review Committee.
John Schubert
President
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EXECUTIVE SUMMARY
This review of the Trade Practices Act 1974 (Cth) (“TPA”) and its administration is an
important opportunity to ensure that the TPA and the Australian Competition and Consumer
Commission (“ACCC”) are operating in a way that promotes the productivity, efficiency
and growth of an open, integrated Australian economy. It is also an important opportunity
to ensure that the TPA and the ACCC are keeping pace with community and business needs
and expectations in a rapidly changing market place.
The basic theme of the Business Council’s submission is that, while the TPA has been
important in fostering competition, there is a compelling case for:
•

strengthening governance and accountability of the ACCC;

•

making the merger process more workable for an economy which is
internationalising; and

•

making a number of other modest but important changes to improve the operation
of the TPA.

The Business Council’s submission covers five principal areas:
1

Australia’s changing economic context and the implications this has for competition
regulation;

2

reform of the TPA and its administration to improve the governance and
accountability of the ACCC;

3

reform of the TPA and its administration to improve the merger regime under the
TPA;

4

proposals to rationalise and modernise aspects of the TPA; and

5

the Business Council’s initial response to proposals that it anticipates will be put in
other submissions to the Review Committee.

In addition, the Business Council will be seeking the opportunity to make a further
submission to the Review Committee to address points raised by others in their
submissions.

Business Council of Australia
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1

Australia’s Changing Economic Context
The economic context within which Australian businesses are operating has
changed dramatically over the past decade. The Australian economy has become
more open, connected and integrated with the world economy. Markets have
become more dynamic, with new products, services and competitors emerging and
changing constantly. Globalisation, the liberalisation of trade and investment, and
the evolution of new technologies, have all made significant inroads. Consumers
have more choices and are better informed.
This pattern of change is set to continue, and to intensify.
Australia’s changing economic context has two major implications for competition
regulation:
(a)

It is increasingly difficult to ensure that competition regulation contributes
to the productivity, efficiency and growth of an open, integrated Australian
economy. In particular, rapid and complex change makes it harder to define
key concepts such as the market and market power.

(b)

The costs of regulatory error are more significant as the Australian
economy becomes more exposed to international competition. Incorrect
regulatory interventions result in inefficiencies, disincentives to invest, and
higher costs to consumers.

As a result, there is a growing need for greater oversight of competition legislation
and its administration. In the case of the TPA and ACCC, this need is compounded
by the continued growth, largely ad hoc over a number of years, in the ACCC’s
powers to intervene in the market and in the commercial activities of businesses of
all sizes.
This growth in the ACCC’s powers gives rise to a greater risk of regulatory error,
along with higher costs. This means that more checks and balances are needed on
ACCC powers. It also means that key decisions of the ACCC, particularly in
determining the interests of consumers and the appropriate definition of markets,
need to be subject to greater scrutiny.

2

Governance and Accountability
While the Business Council sees much that is positive about competition regulation
in Australia, the Council has along with others a growing concern about certain
elements of the TPA and, more particularly, about the performance and operation of
the ACCC.
The Business Council’s motive in pressing these concerns is not seeking to gain
concessions for the so-called “big end of town”. Rather, the concerns reflect a
growing body of evidence of ACCC practices which demonstrate the need for
change.
The ACCC is widely recognised as the most powerful economic regulator in
Australia. It has the ability to intervene deeply in the operation of the market and
Business Council of Australia
9 July 2002
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the commercial activities of all businesses. But while it has accumulated powers
rapidly since its establishment in 1995, there has been no corresponding growth in
its governance and accountability.
The Business Council believes that change must occur at two levels:
(a)

an improvement in the overall governance of the ACCC, including clearer
definition of how the ACCC should operate; and

(b)

additional checks and balances on specific powers under the TPA.

Specifically, as to overall governance, the Business Council proposes that:
(a)

the TPA be amended to include clear guidance on the broad principles to be
followed in its administration;

(b)

a Charter of Competition Regulation be established as a clear framework to
guide the development and implementation of the competition provisions of
the TPA;

(c)

a Board of Competition be established, to develop and then to oversee the
implementation of the Charter;

(d)

an Inspector-General of Competition be appointed to investigate complaints
about decisions or actions of the ACCC.

As to checks and balances on specific powers under the TPA, the Business Council
proposes that:
(a)

the TPA be amended to provide greater administrative certainty in the
operation of s 87B, under which court enforceable undertakings can be
given to the ACCC; and

(b)

the accountability of the use of the powers of investigation under s 155 be
improved through:
(i)

requiring the ACCC to obtain a warrant before entering premises
under its powers under s 155(2) of the TPA; and

(ii)

improving the reporting measures on the use of s 155 notices (under
which the ACCC may require the production of documents or
information or require a person to appear before the ACCC).

Essentially, the Business Council agrees that the growth in ACCC powers should be
matched with improvements in governance, accountability and checks and balances.
Importantly, the changes proposed by the Business Council will not hinder the
ACCC in pursuit of its objectives.

3

Reform of the Merger Regime
The relatively small size of the Australian economy (compared to, for example, a
number of other OECD countries) creates an acute dilemma for competition policy.
Robust domestic competition contributes significantly to productivity and efficiency
gains, which in turn deliver benefits for domestic consumers and businesses alike
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and underpin our international competitiveness. However, competition policy can
also deny firms in small, fragmented economies the economies of scale and scope
needed to successfully compete and grow in increasingly global markets.
The Business Council proposes that the TPA and its administration be reformed,
consistent with vigorous domestic competition, to allow Australian companies to
achieve the scale and efficiencies necessary to compete both internationally and
against international competitors in the domestic market. In particular, the Business
Council submits that these considerations should be taken into account earlier in the
process of merger regulation, with decisions made in a transparent manner and
within commercially realistic timeframes.
The Business Council considers that the present merger regime does not ensure that
these matters are properly addressed. In particular, the current authorisation process
does not provide a commercially realistic means of balancing competition and other
public benefit aspects of proposed mergers. It also can lead to uncertainty and
delay, making merger proponents vulnerable to their competitors and adverse
market reaction.
Moreover, the ACCC’s analysis of markets and the impact of mergers is sometimes
inadequate. These problems are compounded by an opaque administrative process,
making merger decisions unchallengeable. These regulatory failures can be a
significant contributing factor to the decisions of Australian companies to look
increasingly for investment opportunities overseas rather than in Australia, at direct
cost to the Australian economy and jobs.
Specifically the Business Council proposes that:
(a)

(b)

Section 50, (which prohibits mergers or acquisitions that will, or are likely
to, substantially lessen competition), be reformed to allow early
consideration of the public benefits (for example, efficiency gains) of a
merger proposal, through:
(i)

retaining the “substantial lessening of competition” test for mergers
and acquisitions under s 50 of the TPA;

(ii)

introducing into s 50 a provision to the effect that, despite the
prohibition on mergers or acquisitions that will, or are likely to,
substantially lessen competition an acquisition is not prohibited if
the public benefits (including efficiency gains) of the acquisition
would, or are likely to, outweigh any public detriment arising or
likely to arise from the substantial lessening of competition;

(iii)

amending the list in subsection 50(3) of matters to be taken into
account when considering the competition implications of a merger,
to specifically include considerations such as efficiency gains, and
impact on Australian jobs and failing companies; and

(iv)

adding public benefit considerations to the current ACCC Merger
Guidelines, to increase certainty in their application.

The current ACCC clearance process for mergers and acquisitions be
improved, through requiring the ACCC to give substantial reasons for its

Business Council of Australia
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decisions to clear or oppose a merger or acquisition proposal under the
amended s 50.
(c)

(d)

The TPA be amended to promote the efficient operation of markets. In
particular, an alternative impartial and timely decision-making process be
introduced, through:
(i)

allowing merger proponents to elect to take an application to
approve a merger directly to the Australian Competition Tribunal;

(ii)

subjecting the Australian Competition Tribunal to strict timelines
when considering applications;

(iii)

improving the resources available to the Australian Competition
Tribunal to perform this extended function; or

As an alternative to the extended powers of the Australian Competition
Tribunal as set out in the preceding point establishing a Competition Panel,
based on the successful Takeovers Panel, to arbitrate a disputed merger or
acquisition proposal.

These changes will provide a fairer and speedier way for proposed mergers to be
assessed either by the ACCC, the Australian Competition Tribunal or a Competition
Panel. Importantly, they will provide merger proponents with an opportunity to
argue broader public benefits and efficiencies than they are currently able to do.
Whether or not the results of an application for merger will be different than at
present will turn on the facts, benefits and efficiencies of the particular case.

4

Rationalising and Modernising the TPA.
The Business Council believes this review is an opportunity to rationalise and
modernise a number of provisions of the TPA, and to address some anomalies that
have developed over time. In particular, the Council believes there is a need to
make improvements in relation to:

5

(a)

collective boycotts;

(b)

third line forcing;

(c)

price fixing; and

(d)

legal professional privilege.

Initial Response to Other Proposals
The submission also examines changes to the TPA suggested by other
organisations. In particular, it deals with:
(a)

proposed changes to the provisions on misuse of market power;

(b)

cease and desist orders;

Business Council of Australia
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(c)

gaol sentences and fines (over and above existing penalties) for collusion;

(d)

turnover-based penalties for collusion;

(e)

divestiture; and

(f)

authorisation of collective bargaining.

Based on our understanding of what is being proposed, the Business Council
believes the Review Committee should reject the introduction of:
(a)

an effects test and the reversal of the onus of proof under s 46 (covering
misuse of market power);

(b)

cease and desist orders;

(c)

divestiture powers under the TPA; and

(d)

turnover-based penalties.

Collective Bargaining
As to the proposal to improve the processes for collective bargaining by small
business, the Business Council wishes to see more detail before determining its
position. However, it is sympathetic to the concerns that small business has raised
about the authorisation process.
Criminal Sanctions
Currently, the practices of collusion, bid rigging and market sharing are unlawful
under Part IV of the TPA. Breaches attract severe penalties for corporations,
executives and employees.
The ACCC has argued publicly for the introduction of gaol sentences and fines for
this unlawful conduct. These would apply to executives of “big business” but not
for executives of small to medium-sized businesses or union officials.
The ACCC has justified its proposed sanctions by likening the collusion to a form
of “theft”. On that rationale it makes no commercial, legal or common sense to
exempt “thieves” who are employed by small to medium-sized businesses or union
officials.
If the Review Committee concludes greater deterrence (in the form of new crimes
which carry criminal sanctions) is needed then the Business Council would support
such measures. Those measures should apply to employees and executives of all
businesses regardless of size and should contain usual safeguards for the
prosecution of crime.

Business Council of Australia
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PART ONE – CONTEXT OF REVIEW
A

INTRODUCTION
The Business Council of Australia welcomes this review of the TPA and its
administration. The review is an important opportunity to ensure that the TPA and
the ACCC are operating in a way that promotes the productivity, efficiency and
growth of an open, integrated Australian economy. It is also an important
opportunity to ensure that the TPA and the ACCC are keeping pace with
community and business needs and expectations in a rapidly changing market place.

1

The Submission
This submission from the Business Council covers five broad areas:
(a)

Australia’s changing economic context and the implications this raises for
competition regulation;

(b)

reform of the TPA and its administration to improve the governance and
accountability of the ACCC;

(c)

reform of the TPA and its administration to improve the merger regime;

(d)

proposals to rationalise and modernise aspects of the TPA; and

(e)

the Business Council’s initial response to proposals that are likely to be put
in other submissions to the Review Committee.

In addition, the Business Council will be seeking the opportunity to make a further
submission to the Review Committee to address points raised by others in their
submissions.
In preparing its submissions, the Council is conscious that the Review Committee1:
“may examine the processes followed by the ACCC and the laws under
which the ACCC operates, but is not to reconsider the merits of past
individual cases”
and the Treasurer’s statement that while2:
“the Inquiry will consider whether the ACCC deals fairly with the affairs of
individual companies, this will involve a forward looking assessment of the
law under which the ACCC operates and the processes it adopts, rather
than reviewing its conduct in past individual cases”.
The Council has therefore limited the number of specific examples in this
submission. However, the Council believes it is appropriate to provide some

1
2

Trade Practices Act Review – Terms of Reference, para 1(d), 9 May 2002.
The Hon Peter Costello, “Review of the Competition Provisions of the Trade Practices Act 1974”, Press
Release, No.23, 9 May 2002.
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particular illustrations of the concerns being raised. The Council is happy to
provide further material at the request of the Committee.

2

Key Theme
The Council believes that a key theme for the review is the need for competition
regulation to strike the right balance in two areas:
(a)

between Australia’s interests in becoming more internationally competitive,
and the need to protect strong competition in domestic markets; and

(b)

between the power of the ACCC to achieve the objects of the TPA, and the
level of governance and accountability applied to the use of that power.

In both areas, the Business Council believes there is room for improvement.
A further key theme is how far the TPA, its administration and proposed changes to
either of them, accord with the principles of the rule of law. Research has shown a
strong connection between the observance of those principles and economic growth.
Some 85% of the income differences between the poorest and the richest countries
on earth can be explained by differences in the security property rights, the freedom
of contract and the non-discriminatory treatment of all citizens under the rule of
law3. These principles can be compromised by, for example, uncertainties in the
law, the discriminatory alteration of proof burdens, the use of statutory powers for
purposes other than those for which they were conferred, the erosion of the
separation of powers, and the undermining of legal rights through delay, cost or the
prejudicial use of publicity.

3

Importance of Review for Australia
There are dangers for Australia if competition regulation fails to ensure the
productivity, efficiency and growth of an open, integrated Australian economy. The
size of the Australian economy creates an acute dilemma for competition policy.
Robust domestic competition is an important contributor to productivity and
efficiency gains that benefit domestic consumers, businesses and underpin our
international competitiveness. But if carried too far, competition regulation can
deny businesses in small, fragmented economies the economies of scale and scope
needed to successfully compete and grow in increasingly global markets. The
Business Council supports the view of the ACCC Chairman, Professor Fels, that4:
“in a small economy, some firms will be so small that they cannot achieve
the benefits of large-scale production. From this perspective, if competition
policy is pursued vigorously, it may inhibit the attainment of the economies
of scale available in bigger countries”.
Of course, size is not a guarantee, nor necessarily a requirement, of global success.
The Internet, for example, has allowed many small firms to compete successfully in
global markets. Often these firms will succeed in particular niche markets, where

3

4

W Kasper, Economic Freedom Watch No. 1, Centre for Independent Studies, Sydney, February 2002,
at 2.
Professor Allan Fels, ”A Little Monopoly keeps the Economy Sound”, The Australian, 2 February 2002,
at 9.
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they can offer customers a range of benefits beyond competitive prices. But,
economies of scale remain critical in many of Australia’s major business sectors,
particularly where price is the key determinant in the market.
Size also matters in determining the cost of capital. With the globalisation of the
finance sector, large funds managers are less interested in companies that are not of
a global scale. The finance costs for small firms therefore become higher than for
their global scale competitors. As global competition becomes fiercer, no country
can afford inappropriate impediments to the competitiveness of its economy and its
businesses.
Similarly, while it is extremely important to have a regulator with powers to prevent
anti-competitive conduct, care must be taken to ensure that legitimate commercial
activities are not harmed by over-zealous regulation or use of publicity.
Ultimately, the result of not achieving the right balance will be a less competitive
Australian economy. The result will be fewer jobs and higher costs to Australian
consumers. As the President of the Business Council John Schubert has publicly
stated5:
“As the key instrument that facilitates and governs competition, the Trade
Practices Act is a major contributor to Australia’s prosperity. But failings
in the Act and its administration have serious implications for our
competitiveness”.

4

Importance of Review for Major Corporations
Major corporations in Australia have a particular interest in the TPA and the way it
is administered. Major corporations make a significant contribution to the
Australian economy. In 2000/01, the 100 largest enterprises in Australia accounted
for 21% of Australia’s total revenue and underpinned close to $50 billion worth of
exports. They employ over 1 million Australians and include some of Australia’s
largest investors in research and development6.
The TPA includes special provisions dealing with the conduct of corporations with
substantial market power. A number of these corporations have high public
profiles and depend for their success on strong brands and broad community
support. These are a form of intangible property right and their maintenance is
important for the corporation’s effective performance as a competitor. Large
corporations are therefore particularly vulnerable to adverse publicity arising from
contraventions, or alleged contraventions, of the TPA. Most major corporations are
publicly owned and listed, and their value is vulnerable to adverse market or
community reactions. These reactions can harm not only the corporation itself, but
also a variety of small or medium sized businesses associated with it, such as
franchisees, suppliers and customers.
There is a concern that the ACCC targets high profile corporations for the more
public demonstrations of its powers. The three major changes to the TPA which the
ACCC has publicly flagged as its focus for this review (an “effects test”; cease and
desist orders under s 46; and criminal sanctions for “hard core” collusion)

5
6

Business Council of Australia, “TPA Review Critical to Prosperity”: BCA, Media Release, 9 May 2002.
See Department of Foreign Affairs and Trade, The Big End of Town and Australia’s Trading Interests,
Commonwealth of Australia March 2002.
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particularly target major corporations. Major Australian corporations are also
typically more exposed to international competition. This includes their ability to
compete from Australia into international markets, and their ability to compete in
Australia against offshore based, or import, competition.
Major corporations therefore have a particular interest in ensuring that the TPA and
its administration operate effectively and efficiently and contribute to the growth of
an open, integrated Australian economy.
Over the years, the ACCC and its predecessors have worked hard to raise the
importance of trade practices regulation, highlighting both the rights of consumers
and the obligations of competitors in the market place. In 1995, the Business
Council supported the creation of the ACCC through the merger of the Trade
Practices Commission and the Prices Surveillance Authority. A strong competition
regulator is vital to the interests of Australian consumers, businesses and a
competitive Australian economy. However, a fully transparent and accountable
regulator is equally vital to ensure that businesses believe they are being dealt with
fairly, and to encourage voluntary compliance with the competition regime.
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B

COMPETITION REGULATION AS ECONOMIC
REGULATION

The economic context within which Australian businesses operate has changed dramatically
over the past decade. That change is ongoing. This has two major implications for
competition regulation:
(a)

It is increasingly difficult to achieve an acceptable balance in competition
regulation. In particular, rapid and complex change makes it harder to define key
concepts such as “the market” and “market power”.

(b)

The costs of regulatory error have become more significant as the Australian
economy has become more exposed to international competition.

The need to address these implications is the basis for the changes to the TPA and its
administration which the Business Council proposes in this submission.

1

Changes in the Australian and International Economies
Globalisation, liberalisation of trade and investment and the evolution of new
technologies are driving change in the Australian economy. These changes have
made Australia more interconnected with the rest of the world. New technologies
have increased the ability of consumers to participate in the marketplace, giving
them more choices and making them better informed. These changes are
themselves forcing businesses to become more innovative, as the nature of markets
changes more rapidly.
(a)

Global Integration
Australian markets have become more integrated into the global trading
system. An increasing proportion of Australia’s production is being
exported, and imports have grown relative to output – with trade intensity
increasing faster in Australia than for the world as a whole7. Australia’s
major export and import markets have also become more diversified. These
trends have significant implications for the nature of competition in
Australia.
But Australia is not alone in becoming more integrated into the global
trading system. Markets are becoming increasingly globalised, providing
new opportunities for growth through trade. Globalised markets provide a
basis for increased specialisation, which can produce significant benefits
through more efficient use of resources. This then underpins stronger
employment and income growth in the longer term. More efficient
production means that consumers can benefit from lower prices and better
products.

(b)

Information and Communication Technologies
New technologies, particularly information and communication
technologies (ICT), have supported the rapid growth of trade and have

7

Anderson, “Australia in the International Economy” in Nieuwenhuysen et al Reshaping Australia’s
Economy – Growth with Equity and Sustainability, Cambridge University Press, 2001.
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enhanced competition across borders. But technological advances also have
broader implications for competition. In particular, they have significantly
increased consumer participation in the marketplace. Consumers can more
readily and cheaply obtain information about the quality of goods and
services, compare prices and find out about possible substitutes. In this
way, ICT advances are breaking down the geographical definition and
barriers of markets. These trends have already had a significant impact in
Australia.
(c)

Innovation
Globalisation, liberalisation of trade and investment, and technological
change are also driving innovation. Successful businesses are becoming
more dynamic, responding to competition with new ideas, new products and
new ways of doing things. The drive to innovate is increasing the speed
with which new products and services are developed. It is also changing
the sources of competition – in terms of location and types of products and
services, and how competition evolves over time.

(d)

Implications
The implications of the trends just described are significant. The changes
make it harder to define two key concepts in competition regulation markets and market power. With change occurring so quickly, there is a
growing need to focus on the dynamic nature of competition. This in turn
raises questions about how legal frameworks and regulators deal with the
changes, given that legal and regulatory processes take time and involve
significant cost.
Particularly challenging for competition policies and their application are
the growth of products and companies that are increasingly knowledge driven. Knowledge based businesses tend to have high fixed costs and low
marginal costs, making it difficult to determine the “competitive” price of
goods and services. They must give greater consideration to the potential
dynamic efficiency gains that may stem from production, innovation and
the emergence of new and better products. These are significant issues for
Australia, as one of the highest investors in technology in the world8.
Changes in the Australian macroeconomic policy environment are also
important in this context. The Reserve Bank’s success in achieving lower
and more stable inflation has implications for business pricing power and
attitudes. Consumers notice when prices go up by more than inflation
expectations. The Reserve Bank notices too, and reacts accordingly.
Businesses cannot assume that maintaining profits simply involves
increasing prices. In today’s world, profitability requires being more
competitive, more dynamic and more innovative.
The Business Council is concerned that the administration of the TPA does
not always adequately reflect the changes in the economic context within
which Australia and Australian businesses operate. This is most apparent in

8

The IMF ranks Australia as second in the world in terms of technology spending relative to GDP –
ahead of countries like the US and Singapore see: National Office for the Information Economy,
“Australia Cutting Edge Technology Innovation”, in World Congress on IT – ICT Promotional
Documents 2002.<www.noie.gov.au/publications/NOIE/world_cong/tech_innovation.htm>.

Business Council of Australia
9 July 2002

20

the ACCC’s administration of the merger provisions and analysis of
markets. These concerns, and proposed remedies, are examined in detail
later in this submission

2

Costs of Regulatory Error
The chief purpose of market regulation is to address instances of existing or likely
market failure.
However, the rationale for regulation has to be not only that a market failure exists,
or might exist, but that something can be done about it and that the benefit of
intervention exceeds the costs. Consideration must also be given to the probability,
and cost, of regulatory error – that is, to the cost of intervening when no market
failure occurs.
There are significant direct costs – administrative and compliance-related –
associated with determining whether market failure exists. But these are not the
only costs. Regulatory decision-making takes time and can generate uncertainty,
raising the prospect of significant opportunity costs that also must be considered.
In the context of competition policy, any decision about market failure centres on
defining markets and market share. These are inherently difficult concepts. There
is scope for a wide degree of interpretation, and determinations will differ on a
sector by sector basis. This raises the possibility of misapplication of regulatory
processes; it also heightens uncertainty about how those processes are interpreted
and applied.
(a)

Balancing the Costs of Regulation
Regulators can make two basic types of errors:
(i)

regulating when no anti-competitive behaviour exists or is likely to
exist (Type I error);

(ii)

failing to regulate when anti-competitive behaviour exists (Type II).

The costs associated with both kinds of regulatory error are significant.
Type II errors are unjust to the victims and may signal leniency in the
regulatory system, increasing the likelihood of other anti-competitive
behaviour. Yet Type I errors are potentially even more costly than Type II
errors. An increase in the risk of such errors occurring will reduce the
scope for competitive price reductions or and more efficient, investment
decisions. There can be a lack of information about how and when various
processes might be applied and whether they will be applied equally to all.
This situation creates regulatory uncertainty. Market participants will be
more reluctant to engage in vigorous price cutting and efficiency-enhancing
conduct9. Furthermore, Type I errors, if accompanied by significant
penalties, affect the risk premium that investors factor into investment
decisions, increasing the industry’s cost of capital10.
9

10

Landrigan and Warren “Administrative Costs and error costs in market conduct regulation: two case
studies”, (2000) 7(3) CCLJ at 224.
Id.
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Coupled with ‘normal’ business risks, these uncertainties may result in
businesses deciding to delay or forgo investments that would otherwise be
advantageous. The greater the commercial risk associated with a particular
investment, the greater the likely deterrent effect of uncertain application of
regulatory rules.
(b)

Increased Risk
The increasingly dynamic process of competition makes these issues all the
more difficult and relevant. Globalisation, liberalisation of trade and
finance, and advances in technology, also mean that the sources of
competition are changing quickly. This increases the difficulty of defining
a market and determining market power.
Against the backdrop of these uncertainties, there may be an increased
propensity to regulate – that is, a propensity to err on the side of
intervening, particularly when the costs of doing so can be difficult to
quantify. And since the increasingly global nature of markets and the
growing significance of knowledge based industries are raising the
prospects for significant economy-wide benefits, the opportunity costs of
intervention may actually be rising. We need to consider which ‘error’ is
more costly to the economy – intervening too much or too little.

(c)

Regulatory Capture
In the area of competition policy, concerns are sometimes raised about the
scope for business lobby groups to ‘capture’ a regulator. But regulators can
be captured in other ways and by other stakeholders. The Productivity
Commission notes that regulators can be captured by (amongst other things)
precedent – that is, locked into previous decisions from which they are
reluctant to depart and by populism11. Regulators may also be motivated by
a desire for others to approve what they are doing. Decisions might be
taken because they are seen as popular, or out of a sense of ‘fairness’,
regardless of the merit of the course of action12. Capture by populism also
raises the risk of equating success with intervention.
The current, multi-purpose structure of the ACCC raises concerns about this
risk - concerns that are heightened by the ACCC’s rhetoric in its campaigns
against business.

(d)

Measuring the Costs of Regulatory Error
The costs of regulatory error are real and can affect the whole economy.
Even small increases in business compliance costs can lead to a decline in
economic activity and reduced export performance. Over-restrictive merger
regulation can result in losses in economic efficiency in one sector, with
flow-on effects on other sectors. An example is transport, where higher
costs flow on to sectors such as manufacturing or agricultural production,
leading to increased costs for domestic consumers and reduced international

11
12

Productivity Commission, Telecommunications Competition Regulation, December 2001, at 307.
The Productivity Commission report provides an example of where this was alleged to have led to poor
decision-making.
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competitiveness. Sectors which compete with imports, such as motor
vehicles, are also adversely affected.

3

The Long-term v the Short-term Interests of Consumers
Governments have supported the spread and preservation of competition throughout
the Australian economy in a belief that competition is often the best way to further
consumers long-term interests. Competition spurs firms to produce goods and
services that better satisfy the desires of consumers and at lower prices. Firms
engage in activities such as research and development, exploration, innovation and
production efficiency in order to be able to offer better and cheaper goods and
services.
The TPA is the Commonwealth Government’s key legislative tool for promoting
competition. However, being legislation, the TPA needs to be interpreted and
applied by a range of bodies. These include the ACCC as administrator of the Act,
the Australian Competition Tribunal, the National Competition Council and the
Federal Court.
The key interpretative question under the TPA is: what constitutes competitive (or
anti-competitive) conduct? However, this question cannot be answered in the
abstract, because competition (and its antithesis, market power) take place (or are
exercised) in the context of a market. The TPA attempts to deal with this issue by
setting out types of behaviour that are proscribed, if they have the purpose and/or
effect of substantially lessening competition in a market. Therefore, the bounds of
the market are crucial in determining whether the specified behaviours are
proscribed under the TPA.
Neither the ACCC nor the Courts have always given adequate weight to the fluid
nature of competition or the possibilities inherent in future transactions in
Australia13.

4

Conclusions
The dramatic and ongoing changes to the economic context within which Australian
businesses are operating make it increasingly difficult to ensure that competition
regulation contributes to the productivity, efficiency and growth of an open,
integrated Australian economy. This difficulty is compounded because the costs of
regulatory error have become much more significant. A more complex competition
environment means that it is easier to make errors in administering the competition
regime. As a result, proper regulatory monitoring is more important than ever.
This review is an opportunity to improve the TPA and to address some anomalies
that have developed over time.

13

See for example Donald Robertson, “Time and Risk: The Temporal Dimension of Competition Analysis
and the Role of Long-Term Contracts”, Australian Business Law Review, Vol. 26, August 1998 at 273
and Tim Bednall, “Section 50: Whither the Law?” Trade Practices and Consumer Law Conference,
11 May 2002 (unpublished).
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C

COMPETITION REGULATION AS SOCIAL REGULATION

Before considering the specific issues with the TPA and its administration, the Business
Council wishes to comment briefly on recent suggestions that the TPA is a piece of social,
as well as economic, legislation. This argument is often put as justification for more
stringent and interventionist regulation of larger corporations and for the TPA to be used as
a tool for protecting small competitors (in some cases, arguably from competitive
processes).
For example, during the recent Senate inquiry into amendments to ss 46 and 50, Senator
Andrew Murray stated14:
“I have formed my own view, based on my own experience and on the propositions
put to me by small business people, that the regulator has to take into account the
social considerations as well as the economic considerations. The proposition that
has been put to me, which I have expressed, is that small business has a value in
itself over and above an economic value. Whilst you may get numbers of small
businesses which are inefficient, have higher prices than the majors et cetera, their
existence as a component of society, as generators of activity in their communities
and as the focus of community activity is worthwhile supporting in itself.”
The Business Council believes that great care needs to be taken in using the TPA to achieve
broad social objectives. In relation to Part IV in particular, any social dimension must be
limited to the public policy position that strong competition is beneficial to the long-term
interests of consumers. The TPA is a powerful tool but it cannot solve all of society’s
problems.
Australia’s economic reform program over the past 10 to 15 years has opened up the
economy to greater competition. In the latter half of the 1990s, the micro economic reform
program involved the examination of anti-competitive State government legislation.
Restrictive rules were removed in the interests of greater competition and consumer benefit.
Governments continue to pursue micro economic reform, as the benefits of deregulation
have been significant for consumers and the community at large. But these changes have
not been without cost.
In 1999, the Senate reviewed the impact of Competition Policy Reforms. In its interim
report, the Senate Select Committee on the Socio-Economic Consequences of the National
Competition Policy (NCP) said15:
“The Committee considers that the cumulative effects of changing technology,
infrastructure provision, the wide range of micro-reform policy including NCP, and
globalisation of the economy, on rural and regional areas warrant greater
attention. The cumulative effect of these influences, rather than solely NCP, on
rural and regional Australia is creating significant social pressures and it is
apparent that the impacts of these policies has been disproportionate between
metropolitan and country areas. Technological and other advances are enabling
regional Australia to produce more goods and services with fewer people. Because
of this, people who form the human capital that supports the social fabric of small
regional towns are being lost. Paradoxically, the changes in technology etc are not
14
15

Australia, Senate Legal and Constitutional References Committee, Hansard 17 April 2002 at 39.
Australia, Senate Select Committee on the Socio-Economic Consequences of the National Competition
Policy, Competition Policy: Friend or Foe, Parliament of Australia, Canberra, 12 August 1999, at xiv.
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enabling all of the people to remain gainfully employed in these small regional
centres.”
While these concerns may be legitimate, the response should not be to deny the majority of
consumers the benefits that competition can bring. The Business Council is concerned that
some small business groups which have enjoyed legislative protections, such as trading
hour or licence restrictions, are looking to the TPA for alternative special treatment as State
legislative protections from competition are removed. The Council would be very
concerned if the TPA were to be used to engineer a social policy outcome for particular
sectors. If governments on occasion wish to provide special treatment for specific sectors,
then it is best that it be clearly identified as such. For example, the deregulation of the dairy
industry included an industry restructure package funded by a time based and transparent
consumer levy.
To amend s 46 of the TPA to provide some businesses protection from price competition ,
for example, would conflict directly with the consumer imperatives of the TPA and would
be detrimental to the community and industry at large.
Section 51AC provides considerable protection to the small business sector. But it also
adds considerable tension to the way in which the TPA has to be administered. In many
respects, the TPA (and the ACCC) are being pulled in two different directions: on the one
hand protecting the competitive process, and on the other hand protecting particular small
businesses without reference to competition issues.
The Business Council strongly opposes the view that the TPA should be used to support
social policy objectives beyond the TPA’s proper scope and purpose.
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PART TWO – GOVERNANCE AND ACCOUNTABILITY

A

CURRENT SITUATION

Part One of this submission identified the dramatic and ongoing changes to the economic
context within which Australian businesses are operating. It also identified how those
changes are making it increasingly difficult to ensure that competition laws contribute to the
productivity, efficiency and growth of an open, integrated Australian economy. This
difficulty is compounded because the costs of regulatory error have become much more
significant. The difficulty of getting competition regulation right means there is a growing
need for greater monitoring of the implementation of the TPA and the operations of ACCC.

1

Competition regulation mostly works well
Overall, the Business Council considers that competition regulation in Australia
works well.
The ACCC is a powerful and effective regulator. While the Business Council has
concerns about the ACCC’s use of its powers, it recognises the importance of a high
level of awareness in the community and across businesses of all sizes of rights and
obligations under the TPA.
Successive governments have adopted a sensible approach to competition
regulation by seeking to ensure that it is not applied rigidly. For example, through
the authorisation process, the TPA allows possibly anti-competitive conduct to
proceed if it may generate benefits such as efficiencies and is therefore, on balance,
beneficial to the community. The underlying rationale is that competition policy is
only a means to an end – that end being the promotion of efficiency and welfare16 –
not an end in itself.
Similarly, the TPA’s reliance on a test like “substantial lessening of competition” is
appropriate for most prohibitions. There is a general presumption that competition
tends to promote efficiency and welfare, while reduced competition has the opposite
effect. Hence, from a public policy perspective, conduct with anti-competitive
effect is discouraged. However, this does not mean that all conduct with anticompetitive effects automatically leads to reduced welfare and efficiency. For
example, the amount of anti-competitive detriment may be trivial compared to for
example, increases in efficiency. There needs to be an appropriate threshold of
anti-competitive effects, beyond which it can be presumed that gains in other areas
are unlikely to outweigh that threshold.
The voluntary, informal clearance process developed by the ACCC for mergers is
also seen overall as a strength of the current mergers regime. The process allows
mergers that do not, or are unlikely to, raise competition issues to be dealt with
quickly. It also provides an opportunity for the regulator and the merger proponents
to identify potential competition issues early. Generally, the informal clearance

16

Trade Practices Act 1974 (Cth) s 2: “The object of this Act is to enhance the welfare of Australians
through the promotion of competition and fair trading and provision for consumer protection”.
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process helps avoid unnecessary drain on the time and resources of both the
regulator and business.
The role of the Australian Competition Tribunal is also generally seen positively.
The Tribunal provides an important, although currently limited, level of
accountability, helping to safeguard against arbitrary or tenuous decisions.
While all of the above are seen as strengths, there is scope for improvement.
Suggestions for improvement are considered in more detail below.

2

A growing list of concerns
While much is positive about competition regulation in Australia, there is also
growing concern about certain elements of the TPA and, more particularly, about
the ACCC’s performance and mode of operation.
For example, questions about the ACCC’s performance have recently been raised
by:
(a)

the House of Representatives Standing Committee on Economics, Finance
and Public Administration;

(b)

the Global Competition Review; and

(c)

members of the Federal Court.

The ACCC may argue that any active regulator attracts criticism. What is clear,
however, is that concern and criticism is being expressed by a wide range of people
and that they share common themes.
(a)

House of Representatives Standing Committee
The House of Representatives Standing Committee on Economics, Finance
and Public Administration reviews the operation and performance of
government departments and authorities.
The Committee’s most recent report17 on the operations of the ACCC was
tabled in September 2001. In undertaking its inquiry, the Committee noted
that the ACCC18:
“is at the centre of Australia’s competition policy regulation and
also has a leading role in consumer protection issues. The
importance of these responsibilities makes it essential that it is seen
to be accountable for its actions and that its operations and
decision making are as transparent as possible”.
The Committee’s unanimous report found that while the ACCC was an
effective regulator, there were “concerns with some of the ACCC’s tactics,

17

18

Australia House of Representatives Standing Committee on Economics, Finance and Public
Administration, Competing Interests: is there a balance: Review of the Australian Competition and
Consumer Commission Annual Report 1999-2000, Parliament of Australia, Canberra, 24 September
2001.
Ibid at vii.
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approach and attitudes to business as well as the way in which, on
occasions, the ACCC uses the media”19.
The Committee concluded that the ACCC20:
“must reach a balance between consumer protection and good
business practice…It is essential that Australia has a good
competition regulator, one that not only is fair and balanced in its
decision-making, but is also seen to be fair and balanced.”
In an earlier media release, the Committee noted that21:
“[w]hile consumer protection is vital and the ACCC has done much
excellent work, we have to be careful that the pendulum hasn’t
swung too far…Some suggest the ACCC has become a power
accumulator, and is not afraid to use that power in an arm-twisting,
bullying fashion”.
The Committee also raised concerns with the way the ACCC handled
criticism of its operations, with one Committee member noting “the ACCC
seemed to be giving glib responses to the concerns raised by individuals”22.
The Committee also noted that in relation to claims of misleading
statements by the ACCC23:
“the reaction of the Chairman [of the ACCC] suggests an
intolerance for criticism, even where it is well-founded. The
committee is concerned that other justified questions about the
ACCC’s performance are being similarly dismissed”.
The Committee called upon the ACCC to treat public or business concerns
with its operations “in a positive way”24. It noted that25:
“the volume of complaints is growing and many are coming from
the small business sector…[there is] a recurring pattern of
criticism…What appears to be changing is the volume of criticism,
its documentation, its evaluative nature and the sources are
becoming more authoritative”.

19
20
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22

23
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25

Id.
Australia, House of Representatives Standing Committee on Economics, Finance and Public
Administration, “ACCC under the microscope”, Media Release, 24 September 2001 (emphasis in
original).
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Administration, “Has Fels gone too far?”, Media Release, 22 June 2001.
Australia, House of Representatives, Parliamentary Debates (Hansard), 24 September 2001 at 31268,
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Australia, House of Representatives Standing Committee on Economics, Finance and Public
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The Committee concluded that26:
“after six years of operation and the growing volume of criticism, it
is now not so easy for the ACCC to dismiss such criticism as the
critics reflecting only the views of ‘big business’ or views based on
one particular experience”.
(b)

Global Competition Review
A number of concerns with the ACCC’s performance have also been
identified through a global comparison of competition regulators.
The Global Competition Review (GCR) is the UK-based international
journal of competition policy and regulation. Its Rating the Regulators
survey is a leading assessment of the abilities and efficiency of competition
regulators around the world. The survey is based on a questionnaire sent to
thousands of consumers of competition services working in all of the
world’s principal jurisdictions. The results of the survey are supplemented
by interviews with scores of expert practitioners.
The most recent survey has found both strengths and weaknesses in the
ACCC’s administration of competition regulation. Overall, the ACCC
received a middle-range rating of three out of five27. The GCR’s report is in
Appendix 1.

(c)

Judicial Comment
In general terms, and given that the judiciary adopts a conservative
approach, there tends to be very little express, public criticism by the
judiciary of the way that government agencies administer legislation.
Nevertheless, in a number of cases the ACCC’s administration of the TPA
has been the subject of judicial comment.
The Oil Companies Case28
The ACCC alleged that a number of major oil companies had entered into
price fixing arrangements to increase or maintain retail prices. The ACCC
commenced proceedings against the companies, but the case was struck out
by the Federal Court. Heerey J was highly critical of the ACCC for
attempting to use court processes, particularly discovery, to “fish around in
the hope that something will turn up”29. Heerey J found that what the
ACCC was attempting was “an abuse of process”30 of the Court.

26
27
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29
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Ibid at 4-5.
Source: Whilst acknowledge some positives the GCR survey found dissatisfaction with the ACCC is
concentrated in three areas: transparency, independence, and expertise in handling legal and
economic issues. Of these, transparency receives the lowest score. It also noted serious procedural
concerns for authorisation for a complex transaction, especially relating to delay.
Australian Competition and Consumer Commission v Mobil Oil Australia Limited & Ors (1997) ATPR
¶41-568.
(1997) ATPR ¶41-568 at 43,897.
(1997) ATPR ¶41-468 at 43,897.
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The Electricity Supply Case31
This case concerned the possible impact of the implied conditions set out in
s 71 of the TPA on electricity supply contracts with consumers. These
implied conditions require (with some qualification) that goods supplied to
consumers are of merchantable quality and are reasonably fit for the
purpose for which they are known to be acquired. The Electricity Supply
Association of Australia Ltd (“ESAA”) contended that these implied
conditions did not apply to electricity supply contracts. In contrast, the
ACCC contended that s 71 did apply to supply contracts with consumers
and threatened to initiate legal proceedings against the ESAA for
contraventions of the TPA if the ESAA published its view of the liability of
suppliers to customers under s 71.
The ESAA sought orders:
(i)

to prevent the ACCC from publicising and acting upon a view of s
71 that was said to be erroneous; and

(ii)

to vindicate the right of the ESAA and its members to publish their
own views about s 71 and to expose the error of the ACCC’s views.

The Federal Court declined to grant these orders. However, in his judgment
Finn J expressly referred to “matters of public administration”32 and the
manner in which the ACCC conducted itself in its dispute with the ESAA
and the electricity suppliers. While Finn J did not question the ACCC’s
right to use the media to publicise its views, he did note that the ACCC’s
media behaviour “may constitute good public theatre” but “could quite
reasonably be interpreted as simply an attempt to stifle debate”33. In the
Court’s view, it “would be censurable for so powerful and influential a
public agency to take such a course”34. The Court also noted that the
ACCC had “not been slow to raise the threat of civil and criminal
proceedings” against those who disagreed with its interpretation of the
law35. In the view of Finn J, the ACCC’s attacks on those who held
contrary views bordered on “the mischievous”36.
Finn J also noted that “as the agency responsible for policing s 52 of the
TPA [misleading or deceptive conduct], it properly can be expected to set
the example of care in its own representations to the public”37.
Two days after the judgment was handed down the ACCC issued a press
release38. Despite being castigated by Finn J, the ACCC showed a less than
contrite attitude in its press release. Professor Fels claimed that Finn J had
“endorsed the ACCC’s ability to make public its views as to the rights and
31
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obligations of consumers and electricity supply under the Act” and that the
decision, vindicated the position taken by the ACCC in defending the
proceedings instituted by the ESAA. However, the press release made no
mention of the unprecedented criticism of the ACCC’s media behaviour.
The public should have been advised of the criticism.

3

Business Concerns
The business community has echoed many of the concerns identified above and has
expressed frustration with the way important aspects of competition regulation are
operating. Small businesses, for example, have raised concerns with the delays and
costs of gaining authorisation to engage in collective bargaining. Many business
leaders have expressed concern about the ACCC’s use of publicity. Others have
raised concerns about lack of transparency, independence, and expertise in handling
legal and economic issues, as well as inconsistency in decision-making.
The ACCC’s response has been that the ACCC’s accountability to the Courts and
Parliament is adequate. The Business Council submits, however, that there has
been no discernible change in the ACCC’s conduct despite the comments expressed
by the Courts and by the House of the Representatives Standing Committee.
(a)

The Powers of the ACCC
The ACCC is widely recognised as the most powerful economic regulator
in Australia. It has the ability to intervene deeply into the operation of the
market and the commercial activities of all businesses.
The ACCC’s powers have increased since its establishment in 199539.
Changes to the TPA have, for example, expanded the unconscionable
conduct provisions, applied the TPA to professions and local government
activities, and increased the ACCC’s role as a sectoral regulator in
telecommunications, electricity, gas and other infrastructure areas. Court
decisions have significantly expanded the ACCC’s potential reach and
lowered the thresholds for breaches of the TPA. The ACCC itself has also
been highly successful in using adverse publicity against alleged breaches
of the TPA, to the point of risking serious damage to the reputation of some
companies and the reputation of Australia as a place to do business.
Referring to regulators such as the ACCC, ASIC and ATO, the Australian
Law Reform Commission has recently noted that40:
“while the power given to Australia’s regulators had increased
dramatically in recent years, legislators and regulators also must
develop parallel systems and guidelines that promote fairness,
transparency and consistency”.

(b)

The Accountability of the ACCC
While the powers and reach of the ACCC have grown, there has been no
corresponding growth in the level of its governance and accountability.
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The ACCC argues that it is accountable “to parliament, the courts and the
community”41. It also argues that media releases are a form of
accountability.
However, the accountability measures that govern the administration of the
TPA are limited in significant ways. ACCC decisions are subject to judicial
review under the Administrative Decisions (Judicial Review) Act 1977,
many critical ACCC actions, such as the informal clearance of mergers, are
not “decisions” for the purposes of that Act. In the Electricity Supply
Association case, the Court held that the misleading ACCC Press Releases
did not constitute a “decision under an enactment” of a kind that gave rise
to a justiciable issue under the ADJR Act; the legal accuracy of the ACCC’s
public relations campaign could not therefore be the subject of judicial
review proceedings. Other important ACCC processes not subject to
external scrutiny include the choice of cases to pursue, the application of
enforcement priorities, and the seeking and acceptance of undertakings. In
addition to limitations on review under the ADJR Act, review may not be a
realistic option, as in the case of the exercise of powers under s 155 (see
later).
The Australian Competition Tribunal plays an important role in conducting
merits review of some decisions. However, these are limited to decisions
on whether to grant or revoke an authorisation or revoke a notification
under Part VII, and arbitration decisions in cases involving access to
essential facilities under Part IIIA. The ACCC’s decisions are not subject
to merits review by the Administrative Appeals Tribunal.
The ACCC is accountable to Parliament through its Minister. It is also
accountable to Parliamentary committees. The House of Representatives
Standing Committee on Economics, Finance and Public Administration
may conduct an inquiry based on the ACCC’s annual report. The
Committee has done so on three occasions. Under s 29 of the TPA,
Parliament may also require the ACCC to provide information on the
performance of its functions under the TPA. This power, however, has only
been exercised three times, to initiate ACCC inquiries into various
industries that the ACCC may not otherwise have chosen to investigate.
These governance and accountability mechanisms amount to little more
than the standard processes applying to federal agencies involved in policyadvising and program-implementation. No existing mechanisms reflect the
considerably greater power the ACCC has as a regulator to intervene in
private activity and to affect the property rights of businesses. And as noted
above, those bodies to which the ACCC is accountable have raised serious
questions about the ACCC’s performance. The Business Council has seen
no discernable changes following that criticism. This raises questions about
the effectiveness of those mechanisms.
This lack of governance and accountability is of particular concern when, as
noted in Part One of this Submission, the potential for and implications of
regulatory error under the TPA are so great.
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(c)

Other Areas of Concern
A number of areas of concern with the current operation of the TPA have
been identified and discussed above. In addition, the Business Council has
identified concerns with the ACCC’s performance in the following areas:
(i)

failures of procedural fairness, including as a result of the ACCC’s
use of adverse publicity;

(ii)

failures to comply with Tribunal decisions;

(iii)

failures to follow its own standards;

(iv)

inconsistency in decision-making;

(v)

weaknesses in legal expertise;

(vi)

weaknesses in economic expertise; and

(vii)

lack of understanding of commercial realities and processes.

Some examples of these concerns are given below and a number are
expanded in later parts of this submission.
The BCA believes that these concerns need to be addressed through better
scrutiny of the ACCC, coupled with tighter legislative controls and better
review processes. In the Business Council’s view, the existing checks and
accountability processes are not working.
Failures of procedural fairness
Procedural fairness demands that the subjects of regulation, investigation
and prosecution have the opportunity to be properly informed of matters of
concern to the regulator, the right to a fair hearing (including the right to
present their case to the regulator and to courts), and the right to be
presumed innocent of wrongdoing until a court determines otherwise.
Failures of procedural fairness can arise when there is bias in decisionmaking. They can also arise when a company or individual is denied the
opportunity to present its arguments to the regulator. For major
corporations, a serious breach of procedural fairness occurs when the
ACCC’s actions lead to public condemnation before the corporations have
been told of the concerns raised against them and before they have a chance
to respond to those concerns. In all its activities a major government
agency such as the ACCC should be seen to act in accordance with the rule
of law.
Many major corporations have high profiles and depend on strong brands
and broad community support for their success. They are therefore
especially vulnerable to adverse publicity arising from alleged breaches of
the TPA. This is particularly the case as consumers become better
informed of their choices and place a higher premium on corporate brand
and reputation. The Business Council agrees with the views of the
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Australian Law Reform Commission that “sometimes the impact of adverse
publicity may be more severe than the penalty itself”42.
(i)

Raids
The most recent high profile example of this concern was the raids
on a number of oil company offices on 24 April 2002. The raids
were conducted on the basis of claims made by an alleged and
unidentified whistleblower. They were conducted in close
co-operation with a major daily newspaper. The Business Council
understands from public comments made by oil industry
representatives that the ACCC actively engaged in artificially
staging aspects of the raid for the benefit of the newspaper
coverage43.
Having achieved very high levels of publicity (See Appendix 6), the
ACCC then used the raid as a platform to seek more powers and
stiffer penalties for the sorts of offences alleged against the oil
companies44 despite no contravention being shown. As a result,
there was little media consideration about whether the allegations
had any basis, but considerable discussion about the adequacy of
the penalties. This created a clear impression that the companies
had already been found guilty.
The Business Council questions whether it is appropriate for a
regulator to use such a public and deliberately staged event as a
platform to further its campaign for greater powers, particularly
where the government had already committed to an independent
review to examine issues raised by the regulator.
The Business Council is aware that the alleged whistleblower had
also communicated with the newspaper concerned and that it was
therefore likely that the allegations would become public. The
Council is not suggesting that the ACCC should not conduct
investigations when it receives information that may relate to
breaches of the TPA, even if that information comes from an
unknown source. The Council does, however, question the extent
of the publicity and the degree to which the ACCC’s actions were
motivated by reasons other than the desire to effectively and
efficiently administer the TPA. The Business Council also
questions the timing of the raid, given that it occurred the day
before Anzac Day and followed an extensive public campaign by
the ACCC over petrol price rises before public holidays45.
Attention was also deliberately focussed on petrol prices, with the
ACCC issuing a media alert titled “Petrol Swoop” and the
newspaper involved running the headline “Petrol Raids”. The
Business Council understands the substantive allegations made by
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the whistleblower did not relate to petrol retail prices, despite this
impression being given to the public.
These sorts of activities not only damage the companies concerned,
but can also harm Australia’s international reputation as a place to
do business. The raids were considered sufficiently dramatic to be
reported as front page news in Washington and New York; they
also received prominent coverage in London (see Appendix 6).
This sort of media coverage causes overseas investors to consider
seriously whether Australia is an attractive investment destination.
Anything that allows the false impression to be created that
Australia is not a good place to do business will only discourage
investment.
These issues have been brought to the attention of ACCC. Its
response, as outlined by its Chairman, Professor Fels, on 28 June
2002, has been46:
“As background, after receiving information from a
‘whistleblower’, the Commission entered the premises of a
number of major oil companies and inspected and copied
documents …
Given the prominence of the companies involved, I suppose
it was only to be expected that the actions of the
Commission would attract some attention, and be the
subject of some criticism. For example, comment has been
that actions by the Commission were unjustly harming the
reputation of businesses - that we use media ‘hype’ that is
‘totally unfair, unreasonable and unjust’.
The practice of the Commission is that we generally
conduct investigations away from the glare of publicity.
In this case however, the whistleblower then contacted The
Daily Telegraph directly. Media knowledge of the matter
therefore came, not from the Commission, but from a
concerned private citizen.”
This response fails to address the issues raised namely, the degree
of the ACCC’s involvement in fostering the extensive and
misleading coverage.
(ii)

Press releases
The ACCC’s activities are not always so dramatic but nonetheless
they can be as potentially damaging. The ACCC can achieve a
similar effect over a longer period of time with a series of press
releases. For example, in early 2000, the ACCC responded to
complaints that Video Ezy had “increased new release rental prices
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because of the GST”47, contrary to the price exploitation provisions
of the TPA. On 11 April, the ACCC issued a press release in which
Professor Fels stated that, following intensive investigation48:
"the ACCC has concluded that Video Ezy, through many of
its corporately-owned stores, has, under the price
exploitation law, charged an unreasonably high price for
certain new release hire videos.
The ACCC has concluded that Video Ezy unlawfully sought
to anticipate the GST in its prices, even though the tax is
not due until 1 July 2000.”
Over the next three months, the ACCC issued a further five press
releases in connection with the matter49. When concern was
expressed about the publicity the ACCC was generating, the ACCC
responded with a press release that stated50:
“The ACCC strongly believes that if, after a proper
investigation, a business is found to be overcharging,
consumers are entitled to know”.
The Business Council does not object to the ACCC issuing accurate
press releases after a company has been found by a court to have
contravened the TPA. However, the above statement was not made
after a court finding. It was made even before the ACCC had
instigated proceedings against Video Ezy51. This is one of a
number of occasions where the ACCC has publicly stated that it
decides when the TPA has been contravened. The Business
Council’s view is that this role does, and should, remain with the
courts.
A year after commencing its investigations, the ACCC issued its
eighth media release on the matter52:
“The ACCC has agreed to discontinue its price exploitation
claims. In settling the matter Video Ezy has maintained its
position that its conduct did not amount to a contravention
of the price exploitation provisions of the Act. The ACCC
believes that it was reasonable for it to have pursued its
concerns about the possibility of price exploitation.”
47
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Unfortunately, merely stating in the last in this long series of media
releases that the ACCC had discontinued its price exploitation
claims, could not undo the damage to the company’s reputation
over the previous 12 months. In a statement such as this, as a
minimum, the ACCC should fully disclose what occurred. It
should, as a minimum, apply “corrective advertising” to its own
conduct. Importantly, press releases ahead of Court actions should
not be made.
(iii)

Press comments
Much of the media discussion on investigations results from
comments made by the ACCC to the media, rather than as a result
of media releases per se. The ACCC argues that it only comments
on investigations when they have already been made public, for
example, by complainants. However, the Business Council
considers that it is inappropriate for a regulator to comment, often at
length, on allegations and investigations merely because a
complainant has gone to the media. Complainants are often
competitors of the company subject to the complaint. If there is
concern that a complainant has misrepresented the investigation, the
ACCC has every opportunity to work with the company under
investigation to correct any misinformation.
The Business Council accepts that the use of the media can be a
powerful and cost-effective means of raising awareness of rights
and obligations that exist under the TPA. However, as a high
profile regulator and enforcer, with the ability to significantly
influence public perceptions, the ACCC must be especially careful
and responsible in its use of the media. As the body charged with
administering the law on false and misleading representations, the
ACCC should set the highest standards through its own conduct.
The Australian Law Reform Commission recently commented on
the use of publicity by regulators (including the ACCC) and on the
suggestion, put to the ALRC, that s 76 be amended to allow the
court to take into account the publicity 'penalty' at the time of
deciding on penalties, damages or making orders where a regulator
has publicised an investigation and has arguably harmed the person
or company investigated53.

Failures to comply with Tribunal decisions
The Business Council is concerned that in its decision-making processes the
ACCC does not always recognise the views of the Australian Competition
Tribunal. This is most clearly seen in the ACCC’s interpretation of “public
benefit”54. The ACCC, and its predecessor the Trade Practices
Commission, has drawn a distinction between public benefit and private
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benefit, interpreting the former narrowly and focussing only on the direct
benefits to the consuming public.
In contrast, the Australian Competition Tribunal has adopted a broader
interpretation of public benefit. As early as 1976, the Tribunal indicated
that the notion of the public was not limited merely to the consuming
public55. The Tribunal has repeatedly held that when considering benefits
the notion of the public is to be interpreted widely. In the 1976 case, the
Tribunal stated that56:
“it is clear that it could be possible to argue in some cases that a
benefit to the members or employees of the corporations involved
serve some acknowledged end of public policy even though no
immediate or direct benefit to others was demonstrable”
Whilst the ACCC generally recognises the views of the Australian
Competition Tribunal and the Courts in interpreting the law, the ACCC’s
decisions have been the subject of some criticism and continue to be
overturned by the Tribunal. Three recent authorisation examples are Re
AGL Cooper Basin Natural Gas Supply Arrangements57, Re Queensland
Independent Wholesalers Ltd58 and Re Australasian Performing Rights
Association59. In the Performing Rights case, for example, the Tribunal
rejected the ACCC's assessment of the relevant competition and public
benefit issues. But the Tribunal’s role in making the ACCC accountable for
its decisions is severely limited if the ACCC does not take the Tribunal’s
findings into account in its own decision-making.
Failures to follow own standards
The Business Council is concerned that the ACCC does not always follow
its own standards, nor the standards it expects of others. The Council’s
concerns relating to whether the ACCC always applies its own guidelines in
considering proposed mergers and proposed s 87B undertakings are covered
more fully elsewhere in this submission. .
Three additional illustrations are offered here by way of example. The first
is the Federal Court’s criticism in the Electricity Supply Association case of
the ACCC’s mode of operation. The Court noted that “as the agency
responsible for policing s 52 of the TPA [misleading or deceptive conduct],
it properly can be expected to set the example of care in its own
representations to the public”60.
The second illustration concerns the ACCC’s compliance with its own
guidelines. For example, the ACCC’s guidelines on undertakings under s
87B state that “companies providing undertakings will not be required to
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admit having breached the Act”61. The guidelines were amended to include
this statement following concern that the earlier policy of demanding an
admission discouraged the use of s 87B, as companies feared that their
admissions might expose them to litigation by third parties. But despite this
change in the Guidelines, the ACCC continues to seek admissions from
companies for example through correspondence in the following terms:
“The remedial action likely to address the Commission's concerns include
... acknowledgement that the company engaged in conduct in contravention
of the Act”. The Business Council notes that in 2001, 25% of the matters
involving undertakings included some form of admission. This suggests the
ACCC is active in seeking admissions, in breach of its own guidelines.
The third illustration is that the ACCC endorses the Australian Standard
(AS4269) for Complaints Handling as appropriate for business62, but does
not appear to embrace it as appropriate for its own performance. An
essential element of the Standard is that consumers have access to an
external complaints-handling body. But the ACCC’s Service Charter is
silent on where complaints can be made about the ACCC’s handling of
matters other than to the ACCC itself. The ACCC’s Service Charter seems
to fall short of the Standard.
Inconsistency in decision-making
The Global Competition Review noted that the ACCC’s consistency in
decision-making is only marginally satisfactory. The Business Council
shares this view. An example is provided by the definition of “market”
adopted by the ACCC, which can vary significantly, even when the same
sector is under consideration. Further discussion of examples will be
included in the Business Council’s supplementary submission.
Weaknesses in legal expertise
The Business Council is concerned that the ACCC does not always
understand the scope and limitations of its legal powers. For example, the
ACCC has publicly threatened to impose severe penalties against
companies, when only courts can do this, after due process has occurred63.
The ACCC also repeatedly states, prior to conviction or even prosecution,
that contraventions of the TPA have actually occurred, when sometimes
they have not even commenced proceedings64. Such actions are calculated
to undermine both the rule of law and the separation of powers.
The Federal Court has also noted that the ACCC has "not been slow to raise
the threat of civil and criminal proceedings"65 against those who disagree
with the ACCC's interpretation of the law. Problems have also resulted
from the concentration in the ACCC of a broad range of different powers
61
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affecting a wide area of the national economy. Because the ACCC tends to
see itself, and act as if it were, a general regulator of economic activity,
businesses must endeavour to maintain good relations with it. This may
mean acquiescing in possibly unlawful or inappropriate ACCC conduct as a
price for not prejudicing dealings with the ACCC in one or more of its other
capacities. At the same time there is a tendency for the ACCC, in s 87B
negotiations for example, to seek to advance policies that may relate to its
other functions but have little to do with the competition issues at hand.
Weaknesses in economic expertise
The Business Council has identified a number of concerns with the ACCC’s
economic analyses that affect a range of key decisions it makes.
For example, in any attempt to apply competition regulation a number of
fundamental considerations must be taken into account. First, competition
is a dynamic process, not merely a static situation or state of affairs.
Second, potential transactions are just as important as actual transactions.
Finally, and related to the first two, competition issues must be considered
over the long term. Unfortunately, the evidence of ACCC and court
decisions suggests that these factors have been significantly discounted in
competition regulation in Australia. A number of commentators have
highlighted the failure to explicitly consider the relation of time to the
analysis of competition66 and the inappropriate results this has on ACCC
decision-making67. The Business Council is also concerned that the
ACCC’s definition of the market in areas such as merger regulation (s 50)
and analyses of potential misuse of market power (s 46) often appear to be
inconsistent and not based on commercial realities. The Business Council
will discuss this issue in detail in a supplementary submission.
These are fundamental considerations in competition regulation and a
potentially serious source of regulatory error.
Lack of understanding of commercial realities and processes
One of the greatest concerns is that the ACCC lacks sufficient commercial
expertise or an understanding and appreciation of commercial imperatives
and realities. The Business Council’s disquiet with the ACCC’s approach
to mergers reflects this concern (see Part Three).
To illustrate: the ACCC showed a lack of understanding of commercial
processes during its monitoring and enforcement of the introduction of the
New Tax System. During the introduction of GST, the ACCC approached a
number of retailers about consumer complaints that prices for products had
increased unreasonably. Many retailers found that the letters written by the
ACCC contained insufficient details to allow them to provide any form of
meaningful response. In particular, many letters merely identified the brand
of the product but failed to detail the size or flavour of the product, the store
at which the product was purchased or the date of the purchase. And even
66
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where the ACCC provided such information, it showed a lack of
understanding about the difficulties which businesses faced in trying to
extract relevant pricing data from their systems. Retail prices, particularly
for grocery products, change regularly (sometimes twice a week) and where
a company stocks 40,000 items it can be difficult to identify all of the retail
price changes.
As another illustration, after South African Metcash Trading purchased
Davids Ltd in February 1998, the ACCC received a complaint that Jewel
Food Stores (a 100% Davids subsidiary) continued to display "100%
Australian Owned" signage. In addition to store signage (which at the time
of ACCC contact was in the process of being replaced), it was brought to
the ACCC's attention (by Davids Legal Counsel), that several thousand
dollars worth of unsold "Jewel" generic brand products, such as tinned
pineapple pieces, were also labelled "100% Australian Owned". This
generic product was residual stock that was slow to sell. After the exchange
of several letters between Davids and the ACCC, the ACCC informally
suggested to Davids that a s 87B court-enforceable undertaking might be an
appropriate remedy for the breach. However, the cost of complying with
the s 87B undertaking would have been vastly out of proportion with any
potential benefit received from selling incorrectly labelled pineapple pieces.
Further negotiation produced an agreement that after removing the
incorrectly labelled stock from sale and donating it to charity, no further
action would be taken against Davids.
The Business Council is concerned that these incidents, and others like
them arise because, by adopting an aggressive enforcement stance on minor
breaches, the ACCC does not provide an opportunity for parties to raise the
commercial implications of remedial action sought by the ACCC.
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B

PROPOSED REFORMS

There is much that is good about the TPA and its administration, but clearly there is also
scope for improvement. The critical issue is the breakdown in business confidence in the
integrity of the regulatory process. This lack of confidence could undermine co-operation
with the regulator and compliance with the TPA. The breakdown is compelling evidence
that the accountability and governance processes are inadequate.
The powers and reach of the ACCC under the TPA have grown markedly in recent years.
The ACCC now has extensive powers to intervene in the operation of markets and in the
commercial activities of enterprises. This increase in power, however, has not been
matched by commensurate increases in governance and accountability. In fact, the ACCC
has very few checks and balances beyond those that are standard for Commonwealth public
entities, despite its considerably greater powers.
At the very least, conduct remedies are needed that will ensure a level of accountability that
is appropriate for the level of power exercised by the ACCC. The Business Council
recommends that the governance and accountability regime governing the ACCC be
improved. Through the introduction of a range of checks and balances. The Business
Council is not proposing that the independence of the ACCC be compromised; rather, that
there should be greater external scrutiny and input over how that power is used. The
introduction of appropriate checks and balances is vital to restore faith in competition
regulation and to ensure that competition regulation and its administration works to the
advantage of all Australians.
By way of analogy, a range of additional governance and accountability measures have
been introduced for the Australian taxation system. The Business Council proposals
outlined below draw, in part, on the initiatives that have been considered or implemented
for the taxation system, including recommendations made by the Ralph Review of Business
Taxation. While the full scope of the taxation initiatives is still being worked through, the
Business Council considers that the proposals provide useful models that can be adapted
and applied to competition regulation.
The Business Council believes that improvements to the governance and accountability
regime need to occur at two levels:
(a)

improvement in the overall governance of the ACCC, including clearer definition of
how the ACCC should operate; and

(b)

additional checks and balances on specific powers the ACCC exercises under the
TPA.

Specifically, as to overall governance, the Business Council proposes that:
(a)

the TPA be amended to include clear guidance on the broad principles to be
followed in its administration;

(b)

a Charter of Competition Regulation be established as a clear framework to guide
the development and implementation of the competition provisions of the TPA;

(c)

a Board of Competition be established, initially to develop, and then to oversee the
implementation of the Charter;
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(d)

an Inspector-General of Competition be appointed to investigate complaints about
the ACCC’s decisions or mode of operation;

(e)

consideration should be given to possible structural remedies, divesting the ACCC
of its Industry regulation functions.

As to checks and balances on specific powers under the TPA, the Business Council
proposes that:
(a)

the TPA be amended to provide greater legislative certainty on the operation of s
87B, under which court-enforceable undertakings can be given to the ACCC; and

(b)

the accountability of the use of the powers of investigation under s 155 be improved
through
(i)

requiring the ACCC to obtain a warrant before entering premises under its
powers under s 155(2) of the TPA; and

(ii)

improving the reporting measures on the use of s 155 notices (under which
the ACCC may require the production of documents or information, or
require a person to appear before the ACCC).
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C

PROPOSED REFORMS TO OVERALL GOVERNANCE

1

Legislative Guidance on Administration
(a)

The Proposed Changes
The Business Council proposes that the TPA be amended to include
specific guidance on the broad principles to be followed in the
administration of its provisions.
The proposed amendment would require the ACCC, in administering and
exercising its powers under the legislation, to have regard to:

(b)

(i)

fairness and impartiality in its dealings with all individuals and
businesses;

(ii)

transparency in its processes and decision-making, while respecting
privacy and commercial confidentiality; and

(iii)

consistency in its actions, including treating like situations in a like
manner.

The Need for the Proposed Changes
The proposed amendment would clarify significantly the operating
standards under which the TPA is to be administered. It would ensure that
the ACCC, businesses and consumers all have a clear statement upon which
to base their expectations of how the ACCC should operate.

(c)

The Effect of the Proposed Changes
A clear statement of the broad principles to be followed in the
administration of the TPA would add certainty to how the ACCC should
operate. It should also encourage greater consistency in the administration
of the TPA over time.
The introduction of such a provision would also enhance accountability, by
opening up formal avenues of review where parties believed the standards
had not been met.

(d)

Arguments Against the Proposed Changes
Arguments against the proposed changes may be that:
(i)

they are unnecessary;

(ii)

they will unduly restrict the ACCC’s freedom to administer the
TPA and exercise its powers; and

(iii)

they will lead to an increase in litigation, and therefore uncertainty.
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Unnecessary
The Business Council has identified a range of concerns with the current
administration of the TPA. These concerns are being expressed not merely
by larger corporations, but increasingly by a wide range of parties with an
interest in the administration of the TPA. A clear statement of the
principles to be followed in administering the TPA would provide a solid
foundation for all parties, including the ACCC itself, against which to
assess the ACCC’s performance.
Unduly restrict the freedom of the ACCC
The proposed amendments would set out broad, overarching principles for
the administration of the TPA and the operation of the ACCC. Principles of
this kind should already inform the ACCC’s decision-making and
performance. Their introduction into the legislation is designed to ensure
that they are properly adhered to. The proposed provision would not
restrict the proper operation of the TPA or the ACCC, nor limit the
appropriate use of the ACCC’s powers.
Increased litigation
The guidelines would be a statement of statutory objectives, as a legislative
exhortation of the standards to be met by the ACCC. In that sense they
would be not unlike the brief statement of objectives in s 2 of the TPA.
There are many precedents for similar legislative exhortations. Section 1 of
the Australian Securities and Investments Commission Act 2001 (Cth) sets
out a number of principles to be applied by ASIC in performing its duties
and exercising its powers, s 3 of the Freedom of Information Act 1982
(Cth), which contains a statement on the balance to be achieved between
openness and protection of confidential interests in the administration of the
Act; and s 420 of the Migration Act 1958 (Cth), which states that the
Refugee Review Tribunal is to provide “a mechanism of review that is fair,
just, economical, informal and quick” and to “act according to substantial
justice and the merits of the case”. Similar provisions also exist in the
statutes establishing other specialist tribunals.
These standards provide a tool or benchmark that can be used by
accountability agencies in evaluating the administrative success of an
agency. For example, they can be used by parliamentary committees,
commissions of inquiry, the media, Ombudsman and the proposed Board of
Competition.
Statutory guidelines of this kind can also be invoked by courts when
interpreting a statute, but are unlikely to give rise to additional litigation. It
is not the role of judicial review to examine, for example, whether as a
general matter a body such as the ACCC has failed to comply with a
statutory objective of “fairness and impartiality”. Normally, judicial review
is only possible in respect of a specific unlawful decision or action.
Furthermore, courts are cautious about converting statutory guidelines into
actionable legal standards: see, for example, Project Blue Sky Inc v
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Australian Broadcasting Authority68 and Minister for Immigration &
Multicultural Affairs v Eshetu69.

2

A Charter and Board of Competition Regulation
(a)

The Proposed Changes
The Business Council proposes that a Charter of Competition Regulation be
established as a clear framework to guide the development and
implementation of the competition provisions of the TPA. The Council also
proposes that a Board of Competition be established to oversee the
Charter’s implementation.
In developing this proposal, the Business Council has taken into account the
models recently proposed or adopted by the Commonwealth Government to
improve the taxation system. These processes are summarised in
Appendix 3. The Business Council has been guided by these models, but it
has adapted them to the needs of competition regulation and therefore differ
somewhat from the approach adopted for taxation administration.
The Charter
The ACCC currently has a brief Service Charter that broadly sets out the
parameters for the ACCC’s interaction with individuals. The text of the
Service Charter is set out in Appendix 4. The proposed Charter of
Competition Regulation would have a considerably wider scope than the
current Service Charter.
The Charter of Competition Regulation would establish an accepted,
transparent framework within which Australian competition regulation
could be consistently developed and implemented. It would provide
guidance to companies and individuals on how the competition provisions
will be administered, assisting and encouraging compliance by the
regulated. The Charter would serve as a benchmark against which the
ACCC’s actions could be judged more transparently.
The Charter would build on the amendments to the TPA proposed above,
by providing guidance to the ACCC on how the amendments should be
complied with. The Charter would also focus on how the TPA is to be
implemented to achieve the objects of the Act.
The Charter would be built around three core goals for competition
regulation -, namely, that competition regulation should:

68

69

(i)

contribute to an Australian economy that is efficient and
internationally competitive;

(ii)

supplement market dynamics rather than supplant them; and

(1998) 194 CLR 355 (holding that a breach by the ABA of its statutory objectives would not by itself
necessarily result in unlawful action).
(1999) 197 CLR 611 (holding that the direction to the RRT to pursue “substantial justice” was an
exhortatory rather than an enforceable standard).
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(iii)

treat all businesses and all consumers equally, neither favouring nor
disadvantaging businesses in particular sectors or of particular size.

The Charter would also incorporate a set of principles to guide the
development, implementation and administration of competition regulation,
such as:
transparency

regulation should be transparent in application,
including in relation to the relevant criteria used for
making decisions;

certainty

regulation should provide certainty about when it will
apply and what is required for compliance;

accountability

regulation and the processes of the regulator should be
open to analysis and criticism, and the regulator
should be accountable to independent bodies;

proportionality regulatory responses, in both legislative and
administrative terms, should be in proportion to the
specific issues being addressed;
equality

regulation should treat all regulated businesses
equally, and not favour nor disadvantage businesses
based on their size or competitiveness.

These principles would be used to identify weaknesses in the TPA and its
administration, and to assess the merits of reform proposals. They would
also serve as a benchmark against which the administration of the TPA
could be measured.
The final text of the Charter would be determined by the Cabinet or the
Treasurer, not by the Board of Competition. The Board itself will not have
the power or the ability to be involved in specific decisions of the ACCC.
Nor would the Board be able to review or overturn specific decisions.
The Board
The Board of Competition would have two principal tasks:
(i)

to report to the Treasurer on the operation of the ACCC, assessed
against the principles proposed for inclusion in the TPA; and

(ii)

to report to the Treasurer on the effectiveness and implementation
of the Charter.

Initially, the Board would also be responsible for preparing, through a
consultative process, the text of the Charter for approval by the Cabinet or
the Treasurer. It would then have an ongoing role in advising the Treasurer
on the Charter’s operation and effectiveness, including recommending to
the Treasurer any changes to the Charter to maintain or increase its
effectiveness and relevance.
The Board would also report to the Treasurer annually on the operation of
the Charter, and would recommend, to the Treasurer, changes to the TPA or
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the operations of the ACCC that were needed to bring the legislation or
administration into line with the principles in the Charter.
The Board would also provide a vehicle for consultation over ongoing
general issues with competition regulation and their resolution. To achieve
this, the Board would need to consist of members with knowledge and
expertise of consumer issues, and members drawn from across the business
sector, including small, medium and large businesses. The Board should
also include (ex officio):
(i)

the Secretary of the Treasury, as the body responsible for policy
development;

(ii)

the Chairman of the ACCC; and

(iii)

the head of another government economic organisation, such as the
Productivity Commission or the National Competition Council.

However, the majority of members should be external to the government.
The Board would allow interaction between the external and public sector
members, assisting all parties. The public sector members would gain a
better appreciation of how businesses operate and of their concerns and
issues. The private sector members would gain a better understanding of
the policy and administrative imperatives of competition regulation. In
essence, the Board would provide an effective interface between the
appropriate policy developer (Treasury), the regulator and enforcer
(ACCC), the regulated (business), and the beneficiaries of regulation
(consumers).
To ensure the Board’s effectiveness and efficiency, it should be provided
with a secretariat independent of the members of the Board and should be
adequately resourced through government funding. The Board should also
have the capacity to undertake or commission its own research and analyses
to help it make appropriate recommendations to the Treasurer.
(b)

The Need for the Proposed Changes
The broad range of concerns and issues with the operation and
administration of the TPA, identified above, demonstrates the need for
better governance and accountability for the ACCC. The Business Council
believes that an important first step towards addressing these concerns
would be the establishment of the Charter and Board of Competition.
The Charter and Board would improve overall governance of the ACCC
and would provide a clearer definition of how the ACCC should operate.
The Board would also provide a vehicle for examining concerns with the
operation and administration of the TPA and for developing suitable
responses. The wide range of experiences and expertise that the Board
could bring to issues would also contribute to better competition regulation.

(c)

Arguments Against the Proposed Changes
Arguments against the proposed changes may be that:
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(i)

the Charter and Board would restrict the ACCC’s ability to act
independently;

(ii)

the Board would add another layer of bureaucracy; and

(iii)

it is inappropriate for the regulated to supervise the regulator.

Independence
It may be argued that any attempt to increase the governance and
accountability of the ACCC is really an attempt to limit its independence
and its ability to operate free of pressure from business.
However, accountability and governance are not inconsistent with an
independent statutory authority. As noted above, the ACCC already has
some limited accountability to the responsible Minister and to Parliament.
The more independent and powerful an authority, the greater the
governance and accountability measures applied to it.
The proposed Charter and Board would not limit the ACCC’s ability to
pursue trade practices issues independently and in line with its statutory
powers and responsibilities. Instead, the Charter will provide a framework
within which those independent powers can be exercised. The Board’s role
will be to ensure that legislative and administrative systems and processes
are working appropriately, in line with the public Charter set by the Cabinet
or the Treasurer. It is appropriate therefore that the Board include
representatives from the interested parties, including relevant government
representatives and representatives from across business and consumer
groups.
Layer of Bureaucracy
As mentioned earlier, the Board would not have decision-making powers,
nor the ability to overturn specific decisions of the ACCC. It would not be
involved in the day to day running of the ACCC. It would not be a board of
management. Rather than adding an additional layer of bureaucracy, the
Board should perform a useful task in assisting the Treasury and ACCC to
identify and remove existing unnecessary layers of bureaucracy in the
current regulatory regime.
Regulated Supervising the Regulator
It is appropriate when overseeing regulation to consider the perspectives of
those who are subject to the regulation. The Board would provide an ideal
opportunity for regulated and regulator to develop a stronger understanding
of each other’s perspectives.
It is also appropriate that proposed changes to legislation or administration
be informed by the views of the regulated and tested against their effect in
the real world. For example, the impact of regulation on big business and
small businesses can vary enormously, and it is important that those
differences are made apparent early when developing and implementing
regulatory policy.

Business Council of Australia
9 July 2002

49

While the external Board members would use their experiences and
expertise drawn from business or consumer advocacy, they would sit in
their individual capacities and not as representatives of any organisation or
particular constituency.
The proposed Board is not without precedent. The Board of Taxation
necessarily involves representatives who are themselves taxpayers and who
hold positions with businesses that pay tax.

3

An Inspector-General of Competition Regulation
(a)

The Proposed Changes
The Business Council proposes that an Inspector-General of Competition be
appointed to investigate complaints and concerns about the ACCC’s
decisions or mode of operation. The office of the Inspector-General would
be established as an independent statutory authority.
The Inspector-General’s role would be to examine concerns or complaints
made about the ACCC, including about patterns of decision-making and
exercise of priorities. The emphasis would be on systemic problems of
administration. The Inspector-General would be able to examine concerns
from consumers and businesses, including whether the ACCC has
responded adequately to complaints; it would also be able to recommend to
the ACCC and Treasurer appropriate redress where complaints are found to
be valid.
The Inspector-General would be able to examine issues, at the
Inspector-General’s own initiative or at the request of the Board of
Competition, where no specific complaint had been formally made.
Based on experience from these activities, the Inspector-General would be
able to recommend to the Board of Competition and the Treasurer ways to
improve the fairness, efficiency and integrity of competition regulation.
The Inspector-General would provide a public report to the Treasurer and
Board each year on the investigations undertaken, the results of those
investigations, and any consequent actions taken by the ACCC. The report
would be tabled in Parliament.
The Inspector-General would need wide investigative powers, including the
ability to access all ACCC documentation and to require ACCC staff to
produce information.

(b)

The Need for the Proposed Changes
The concerns which the Business Council has identified with the operation
of competition regulation would be partially addressed through the
proposed amendment to the TPA and through the introduction of the
Charter and the Board of Competition Regulation. These steps, however,
are not intended to provide a vehicle for individuals or companies to seek
specific redress where they believe they have been wrongfully or unfairly
treated by the ACCC.
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At present, there is no formal mechanism for addressing general concerns
with the actions of the ACCC. There is only limited review of specific
decisions. Merits review is available through the Australian Competition
Tribunal and judicial review is available under the Administrative Decisions
(Judicial Review) Act 1977, but these avenues only cover some of the
ACCC’s decisions. The Inspector-General would supplement these
avenues of review.
The Inspector-General would have a role beyond merely examining the
concerns raised by business. In particular, the Inspector-General would also
provide an avenue for the concerns of consumers who believed that the
ACCC had not responded adequately to their complaints. The InspectorGeneral would also provide an avenue for examining concerns of small
business and the professions about the administration of the TPA.
(c)

Arguments Against the Proposed Changes
Arguments against the proposed changes may be that:
(i)

there are already adequate checks and balances, which the
Inspector-General would merely duplicate; and

(ii)

the Inspector-General would impinge on the ACCC’s
independence.

Duplication
As noted above, review mechanisms are already available for some
decisions. However, these avenues are limited. Gaps therefore exist in the
redress available to businesses and others who have concerns with the
actions of the ACCC. In addition to the avenues already mentioned,
concerns with the ACCC can be raised with the Commonwealth
Ombudsman. In 2001–02, the Ombudsman investigated 46 complaints
against the ACCC70. The Ombudsman has extensive experience
investigating complaints by members of the public about their treatment by
government agencies. The bulk of the Ombudsman’s work, however,
relates to complaints about agencies such as Centrelink, the Australian Tax
Office and the Child Support Agency71. In 2001–02, complains about these
bodies accounted for 73% of the complaints to the Ombudsman. In
complex commercial areas the Ombudsman’s experience is more limited.
An Inspector-General dedicated to overseeing the operations of the ACCC
would quickly develop a detailed understanding of the complexities of
competition regulation. The importance of a dedicated complaints
mechanism was demonstrated when complaints to the Ombudsman’s office
increased 145% after the establishment of a dedicated Tax Ombudsman72.

70

71
72

Of the complaints received, the Ombudsman investigated 17 and found against the ACCC in four
cases, for the ACCC in nine and was unable to draw any conclusions in the remaining four case.
Commonwealth Ombudsman, Annual Report, 2002–01,
<http://www.comb.gov.au/publications_information/Annual_Reports/AR2000-01/ARindex.html>.
Id.
Id.
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The Inspector-General would provide a credible, independent vehicle for
testing complaints against the ACCC, and for recommending suitable action
where those complaints are substantiated.
The Inspector-General could work in tandem with the Ombudsman. By
way of analogy, the proposed Inspector-General of Taxation is to have an
overlapping jurisdiction with the Ombudsman, the expectation being that
the Tax Ombudsman will investigate individual complaints of defective
administration, while the Inspector-General will investigate systemic
complaints (and perform additional roles, such as providing advice to
government).
The body charged with investigating complaints against the ACCC should
perform a specialist role that is more concerned with the economic and
business impact of the ACCC. The major responsibility of the Ombudsman
is to investigate alleged failures by government agencies to comply with
acceptable standards of public administration. That would be part of the
role of an Inspector-General, but part only, and it cannot properly be
divorced from the economic and business context in which the ACCC
functions are performed.
The role of the Inspector-General would not detract unduly from the
Ombudsman’s role. As a general principle, it is undesirable to fragment the
arrangements for administrative law accountability. However, it has been
recognised in other areas that justification sometimes exists for specialist
review bodies; examples include the Inspector-General of Security, and the
Australian Competition Tribunal. Competition regulation poses a similar
situation.
Independence
The Inspector-General would not have the power to overturn or intervene in
decisions of the ACCC. The Inspector-General would be able to
recommend solutions to problems and mediate between the ACCC and the
complainant. The ACCC would continue to independently administer the
TPA while benefiting from the Inspector-General’s recommendations on
ways to improve the fairness, efficiency and integrity of competition
regulation.
The ACCC has a number of functions which may be inconsistent with the
goal of promoting competition. Such functions include: unconscionability
control, price arbitration and surveillance. This creates problems for
businesses dealing with the ACCC. It puts everyone under pressure to
tailor their dealings with the ACCC in one area by reference to fears of
reprisal in another; it leads to a tendency for the ACCC to pursue noncompetition goals in its Part IV operations and to implement them via s 87B
and other means; and it gives the ACCC a de facto veto power over mergers
and a wide range of other activities, compromising economic freedom, the
rule of law and the separation of powers.
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D

PROPOSED REFORMS FOR LEGISLATIVE FAILURES

The Business Council submits that changes need to be made in a number of areas to ensure
the appropriate regulation of competition. These changes are designed to overcome the lack
of transparency in key decisions, excessive discretion under parts of the TPA, and the
apparent use of provisions in ways that were not intended.
Two major areas of concern relate to the use of s 87B to extract court-enforceable
undertakings, and the use of the investigative powers under s 155.

1

Section 87B Court Enforceable Undertakings
Section 87B undertakings provide a valuable tool for addressing competition
concerns and can provide a consumer protection remedy that is timely and cost
effective. The Business Council supports the principle behind s 87B. However, the
Council has concerns about how s 87B is being used in practice. In some cases, the
undertakings appear to go well beyond the intent of the provision and verge on
economic or social engineering.
The ACCC may argue that s 87B undertakings are proposed and entered into by
companies voluntarily. However, this is not an accurate reflection of practice.
Most companies discussing undertakings with the ACCC are under threat of either a
commercial deal collapsing or of prosecution. The ACCC regularly proposes the
undertakings that it considers might address the ACCC’s concerns to such
companies.
(a)

The Proposed Changes
The Business Council proposes that the TPA be amended to provide greater
legislative certainty in the operation of s 87B. Section 87B allows the
ACCC to accept undertakings, which are then enforceable by a court.
Undertakings are used to resolve competition issues that may arise under
the TPA.
In particular, the Business Council believes that legislative guidance is
needed to ensure:
(i)

that any undertaking is relevant and proportionate to the
contravention (or alleged or potential contravention) of the TPA;

(ii)

that the ACCC takes into account public benefit outcomes, and not
merely competition outcomes, when assessing a particular
undertaking; and

(iii)

that an undertaking should not be provided and accepted unless it
could also be made by a court.

In addition, the TPA should be amended to provide greater understanding of
the process behind the ACCC’s decision-making under s 87B. This could
be achieved by:

Business Council of Australia
9 July 2002

53

(b)

(i)

requiring the ACCC to publish reasons for approving an
undertaking, while having regard to privacy and commercial
confidentiality;

(ii)

requiring the ACCC to provide on request parties making
undertakings with written reasons why the undertakings are not
accepted;

(iii)

amending the section to ensure the guidelines issued by the ACCC
are reasonable and are more consistently applied; and

(iv)

subjecting the ACCC’s decisions in relation to s 87B to review by
the Australian Competition Tribunal.

The Need for the Proposed Changes
Section 87B was introduced into the TPA following the report of the
Cooney Committee in 199273. Before its enactment, undertakings given to
the regulator were unenforceable or enforceable only in contract law. In its
submission to the Cooney Committee, the regulator gave examples of
undertakings in relation to divestiture, which had been given in
consideration of the approval of mergers but which the regulator was unable
to enforce.
Section 87B(1) states:
“The Commission may accept a written undertaking given by a
person for the purposes of this section in connection with a matter
in relation to which the Commission has a power or function under
this Act (other than Part X)”.
The provision is cast very widely and contains no guidance on the scope of
undertakings or the purposes for which they can be used. The only
limitation is that there be some connection with some matter over which the
ACCC has a power or function under the TPA.
In August 1999, the ACCC issued a Guideline on the use of enforceable
undertakings. This Guideline outlines some of the matters the ACCC takes
into account when considering whether to approve an undertaking.
Nonetheless, s 87B still gives considerable discretion to the ACCC to
accept undertakings on any matter covered by the TPA. It has been pointed
out that74:
“the ACCC has a great deal of discretionary power with respect to
challenging, in court, mergers under the Act. When this power is
coupled with the ACCC’s unfettered ability to accept s 87B
undertakings in relation to mergers, there is a real possibility that
the ACCC may, as the ‘price’ for accepting the undertaking,

73

74

Australia, Senate Standing Committee on Legal and Constitutional Affairs, Mergers, Monopolies and
Acquisitions: Adequacy of Existing Legislative Controls, Parliament of Australia, Canberra, December
1991.
Frank Zumbo “Section 87B Undertakings, There’s No Accounting for such Conduct”, 5 (1997) TPLJ,
121-125 at 122.
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require the other party to do certain things that the ACCC may not
otherwise have been able to enforce under the TPA”.
The Business Council raises questions of whether the ACCC is using s 87B
to achieve ends that it would not otherwise have power to achieve. The
Council is also concerned that undertakings are being accepted that go
beyond what is necessary to address the particular competition issues that
gave rise to the ACCC’s involvement.
By its own admission, the ACCC’s administration of s 87B produces novel
results75. While the ACCC’s social objectives with these undertakings may
be commendable, they are not necessarily relevant or proportionate to the
alleged contravention of the TPA. A few examples will illustrate the point:
(i)

A licensed club donated $150,000 to an alcohol harm reduction,
prevention, education and rehabilitation programme after it
admitted entering into an agreement not to sell alcohol at discount
prices76.

(ii)

When a broadcaster failed to cover all of the Australian mens’ and
womens’ basketball games during the Olympics, as promised, the
ACCC sought an undertaking from the broadcaster that they would
make a donation to a charity, Olympic Aid77.

(iii)

The ACCC received complaints about the sales agent for a
telecommunications company transferring consumers’ phone
service providers without their consent. The undertaking issued
included that the agent would pay $60,000 to an ACCC managed
public education and awareness campaign to educate consumers
about rights in relation to telecommunications services78.

(iv)

On another occasion the same telecommunications company was
asked to comply with the following undertaking for participating in
the same activities as described above79:
“contribute up to a maximum of $500,000 towards a public
education and awareness campaign targeted at explaining
consumer rights and benefits in respect of customer transfer
arrangements in order to raise general public and
consumer awareness of consumers’ rights and carriers’
responsibilities (as provided for in relevant codes and laws)
concerning selling practices in relation to transfer, and
selection of telecommunication services. The fund
established for this purpose will be administered by the
Commission in its absolute discretion…”

75
76

77

78

79

Guidelines at 8.
The Arnhem Club Incorporated, ACCC Register of Undertakings, <
http://www.accc.gov.au/pubreg/pubreg.htm>, 8 May 2002.
C7 Pty Ltd, ACCC Register of Undertakings , < http://www.accc.gov.au/pubreg/pubreg.htm> 7
February 2001.
Axxess Australia Pty Ltd, ACCC Register of Undertakings, <
http://www.accc.gov.au/pubreg/pubreg.htm>, 4 April 2002.
One.Tel Limited, ACCC Register of Undertakings, < http://www.accc.gov.au/pubreg/pubreg.htm> 9
January 2001.

Business Council of Australia
9 July 2002

55

(v)

For the practice of price fixing in relation to playground equipment,
two companies responsible for manufacturing the equipment
undertook to donate $32,000 worth of playground equipment to
three local government areas80.

(vi)

For the practice of price fixing in relation to ferry services, a
transport company agreed to give free ferry trips to aged pensioners
for two weeks81.

Without adequate explanation, these undertakings appear to be
unsatisfactory. They suggest that the ACCC has accepted and obtained
undertakings that are quite extraneous and onerous. They raise a number of
concerns, including that some undertakings appear to:
(i)

bear no relationship to the contravention of the TPA;

(ii)

be disproportionate to the contravention;

(iii)

go beyond the scope of the TPA;

(iv)

go beyond the scope of what a court could or would order;

(v)

be designed to achieve social objectives other than creating a
competitive environment (where the undertaking relates to
competition as opposed to a consumer protection issue);

(vi)

be used as a means of cost recovery for the ACCC’s other activities;
and

(vii)

single out one class of consumers over another.

The undertakings which involve companies paying money or offering
services that are not direct recompense to those affected by the alleged
breach of the TPA, raise the question whether the ACCC is using the threat
of prosecution to extract “fines” from companies.
Some undertakings fail the ACCC’s test that undertakings should be of
substance, or they fail to address the conduct that has given rise to the
perceived contravention and its consequences. They also reveal that the
ACCC is not as careful as it should be to ensure that the undertaking is
reasonable, clearly expressed, and has not been obtained unfairly. For
example:
(i)

80

81

82

The licensed club referred to earlier also undertook to provide the
ACCC with further assistance in its inquiries after it entered into an
arrangement with a supermarket under which the club agreed not to
sell alcohol at discount prices82.

Quinsite Nominees Pty Ltd (Corporate Trustees for Moduplay), ACCC Register of Undertakings,
<http://www.accc.gov.au/pubreg/pubreg.htm> 30 October 1998; Megatoy Play Systems Limited, ACCC
Register of Undertakings, < http://www.accc.gov.au/pubreg/pubreg.htm> 30 October 1998.
Quickcat Cruises (Qld) Pty Ltd, ACCC Register of Undertakings, <
http://www.accc.gov.au/pubreg/pubreg.htm> 18 April 2001.
The Arnhem Club Incorporated, ACCC Register of Undertakings,
<http://www.accc.gov.au/pubreg/pubreg.htm> 8 May 2002.
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(ii)

In the playground equipment example referred to earlier, two
suppliers of playground equipment agreed not to compete with each
other for the supply of playground equipment in New South Wales.
The ACCC sought undertakings from the first company, which
undertook to donate $14,000 worth of play equipment to two
specified Local Councils. The second company undertook to
donate $18,000 worth of playground equipment to a Local Council
of the Commission’s choice83.

(iii)

A company manufacturing small electronic goods advertised a
camera which it claimed had a certain level of resolution, when it
did not. The company provided an undertaking that it would,
among other things, determine who may have relied on
representations in the brochures in the purchase of the cameras84.

(iv)

A merger occurred of companies producing sugar and starch. The
ACCC determined that the acquisition was likely to substantially
lessen competition, in breach of s 50. The acquirer undertook for a
period of 36 months to provide the Commission with six-monthly
reports by an independent auditor on the starch and starch sugar
industries, including the company’s prices and costs85.

These undertakings suggest a number of difficulties with the administration
of the TPA. Specifically, the undertakings:
(i)

are open-ended. Most operate indefinitely unless the ACCC agrees
to their withdrawal. (A Treasury discussion paper suggested that a
6-year sunset clause on undertakings would be appropriate unless
the undertakings specified otherwise86.);

(ii)

are often expressed in broad and vague terms;

(iii)

are applied differently to different companies involved in the same
breach;

(iv)

may be difficult to implement, as the class of persons envisaged to
be compensated may not easily be identified; and

(v)

may, require compliance with a large number of matters.

The ACCC has also required corrective advertising as a condition of some
undertakings. Often there may be no purpose other than to highlight an
alleged contravention of the TPA and the ACCC’s success as a regulator.
This is despite judicial pronouncements that corrective advertising should
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Quinsite Nominees Pty Ltd (Corporate Trustees for Moduplay), ACCC Register of Undertakings,
<http://www.accc.gov.au/pubreg/pubreg.htm> 30 October 1998; Megatoy Play Systems Limited, ACCC
Register of Undertakings, <http://www.accc.gov.au/pubreg/pubreg.htm> 30 October 1998.
Sony Australia Limited, ACCC Register of Undertakings, <http://www.accc.gov.au/pubreg/pubreg.htm>
1 March 2001.
Manildra Starches Pty Limited, ACCC Register of Undertakings,
<http://www.accc.gov.au/pubreg/pubreg.htm>21 February 2002.
Australia, Department of Treasury, Possible Amendments to the Trade Practices Act, July 2001
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not be used for such purposes. In TPC v Optus Communications87,
Tamberlin J held that88:
“Corrective advertising is a mandatory remedy directed to protect
the public by correcting misleading impressions resulting from
deceptive advertising. It is not to punish a respondent”.
This observation suggests that the ACCC has accepted undertakings that go
much further than the Federal Court would be prepared to order. A couple
of further examples will illustrate the point:
(i)

A sporting goods supplier undertook to publish a notice apologising
for resale price maintenance conduct. It is unclear why the notice
was necessary, since there was no misrepresentation to correct, and
no offer of refunds/discounts to consumers. As part of the
undertaking, the company wrote to individual retailers affected by
the conduct to advise that the conduct had stopped89.

(ii)

A convenience store chain undertook to publish an apology for
incorrectly pricing 312 items during the introduction of GST.
While the published notice contained a general statement that
product lines would be discounted, it is unclear why the notice was
necessary, since the Commission issued an agreed media release
detailing the conduct. Furthermore, as the Company does not
publish leaflets or engage in newspaper advertising of its products,
there was no misleading advertising to correct90.

Some commentators have expressed the view that the ACCC has dictated
the terms of undertakings to the parties91. Examples of correspondence
from the ACCC would suggest that at a minimum, the Commission has a
strong expectation that other parties will provide a s 87B undertaking in
order to resolve particular matters, using language such as:
“It may be appropriate for your company to provide the
Commission with an undertaking that it will institute the
appropriate remedial action”.
Whilst this action may not be a demand, such a statement by a regulator and
enforcer with the profile and power of the ACCC gives a company little
choice but to agree to provide a s 87B undertaking.
The ACCC has also released a specific section of its guidelines on
undertakings in relation to mergers. Some relevant passages are as
follows92:
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(1996) 64 FCR 326.
(1996) 64 FCR 326 at 346.
American Golf Supplies Pty Ltd , ACCC Register of Undertakings,
<http://www.accc.gov.au/pubreg/pubreg.htm>, 2 May 2001.
Strasburger Enterprises (Properties) Pty Ltd, T/A Quix Convenience Stores , ACCC Register of
Undertakings, < http://www.accc.gov.au/pubreg/pubreg.htm> 5 September 2001.
Zumbo op cit at 122.
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“[T]he offer of … an undertaking designed to address the
competition concerns is a matter for strategic decision by the
parties to the acquisition, and presumably will be considered along
with other options... It is not the policy or practice of the
Commission to demand such undertakings.
The Commission is likely to look most favorably on proposed
undertakings which address structural issues in the relevant
market(s). Structural solutions provide a basis for the continuing
operation of competitive markets. The regulatory costs are one-off,
rather than a permanent burden.…
The Commission is not likely to favor behavioural undertakings,
such as price, output, quality and/or service guarantees and
obligations. Such undertakings may well interfere with the
competitive process through their inflexibility and unresponsiveness
to market changes. The duration of such undertakings is also
highly problematic.
In addition, behavioural undertakings involve substantial
regulatory difficulties. They are extremely difficult to make certain
and workable in detail, particularly in the short time frames in
which mergers are considered, they require continuing monitoring,
and where breaches are detected they are often dependent on
enforcement after the event…
The scope of a s 87B undertaking is potentially wider and the terms
more flexible than a court imposed remedy. For example, the court
may be reluctant to make orders requiring ongoing monitoring and
supervision by the court, whereas the Commission does have the
resources and functions of an administrative agency and may be
prepared to accept undertakings with an ongoing obligation.
The scope of s 87B undertakings that the Commission is likely to
accept in the mergers context will be determined by its assessment
of the anti-competitive effects of the merger. The test will be
whether the arrangements envisaged by the proposed undertakings
will address the reduction in competition. The focus is not
necessarily on the assets to be acquired and this may mean that the
Commission may accept an undertaking which is not directly
related to the assets to be acquired where that is considered
necessary to address the reduction to competition.”
An analysis of the mergers allowed subject to undertakings over the last 18
months reveals that 80% of the undertakings included behavioural
undertakings93. As indicated above, the ACCC has said that it prefers to
resolve competition issues by structural means rather than by seeking
behavioural undertakings. The evidence over the past 18 months reveals
that the ACCC’s statements in this regard are not being met by the
undertakings it is accepting. Behavioural undertakings also allow the
ACCC to take a “hands on” role in monitoring the progress of mergers.

93

See for example Bednall op cit.
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It has been observed that94:
“In most cases where behavioural undertakings were accepted by
the Commission, those undertakings are unlikely to facilitate
greater competition than would otherwise occur in the relevant
markets. Rather, the behavioural undertakings appear to be
designed to constrain what might otherwise be monopolistic
behaviour….”
The operation of s 87B has also been the subject of criticism by the
Australian Competition Tribunal. For example, in Re Queensland
Independent Wholesalers Ltd95, the Tribunal considered the then TPC’s
decision to authorise an acquisition by Davids Limited (Davids) of
securities in Composite Buyers Ltd (CBL). In order to obtain the
authorisation Davids were compelled to accept certain undertakings under s
87B. When the matter came before the Tribunal, the TPC contended that
the undertakings were unlimited in their operation and that once offered and
accepted by the TPC, they would remain in effect, independent of any
Tribunal findings and orders. The Tribunal, on the other hand, found that
the undertakings were in fact unnecessary.
Despite these apprehensions, s 87B undertakings can provide a valuable
tool for addressing competition issues and can provide a consumer
protection remedy that is timely and cost effective. The Business Council’s
concerns are not with the principle behind s 87B, but with the dangers that
can arise from inadequate guidance and accountability in the use of such a
wide-ranging provision.
(c)

The Effect of the Proposed Changes
Introducing legislative guidance into the TPA would ensure that both the
ACCC and regulated businesses have a clear understanding of the scope of
undertakings that are appropriate under s 87B. It would help companies
know the sort of undertakings that are appropriate to offer, and it would
ensure that the ACCC only accepts undertakings that fall within the scope
of s 87B.
Legislative guidance would also improve the ability of companies to seek
judicial review of undertakings which they considered were inappropriate
or inconsistent with s 87B. In this regard, consideration should also be
given to whether undertakings under s 87B should be reviewable by the
Australian Competition Tribunal.

(d)

Arguments Against the Proposed Changes
Arguments against the proposed changes may be that:
(i)

94
95

the amendments are unnecessary, as the ACCC has already issued
administrative guidelines; and

Ibid at 13.
(1995) ATPR ¶41-438.
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(ii)

legislative guidance will limit the flexibility of s 87B, making it less
useful in resolving competition issues.

Administrative Guidelines
While it is true that the ACCC has issued administrative guidelines to assist
companies preparing s 87B undertakings, the Business Council is concerned
that these guidelines may themselves go beyond the scope of s 87B and that
they are not always followed by the ACCC.
Administrative guidelines play an important role in informing and
educating the public about how government agencies will apply regulation.
But where legislation confers significant power on a regulator, there is a
danger that, even with administrative guidance, that power will be
misconstrued and misused. The examples given above demonstrate that the
administrative guidelines have failed to prevent that occurring.
Limiting Flexibility
The proposed amendments to s 87B are designed to clarify the proper
operation of the provision. They will not therefore restrict the use of s 87B
for the purposes for which it was intended. Any loss of flexibility is only
likely to occur in undertakings of the kind that the ACCC currently seeks or
accepts and that go beyond what is necessary or appropriate to deal with the
competition matter at issue.

2

Powers of investigation under s 155
(a)

The Proposed Changes
The Business Council proposes several measures to improve accountability
in the exercise of the powers of investigation under s 155. These measures
are:
(i)

the introduction of a requirement that the ACCC obtain a warrant
before entering premises under its powers under s 155(2) of the
TPA; and

(ii)

the improvement of the reporting measures on the use of s 155
notices.

Under s 155, the ACCC has extensive powers to investigate possible
contraventions of the TPA96. Specifically, s155(2) empowers the ACCC to
issue a notice in writing and to enter any premises, inspect documents and
make copies or take extracts of documents where it has reason to believe
that a person has engaged or is engaging in a contravention of the TPA97.
96

97

The powers under s 155 are broadly similar to the investigatory powers of other Commonwealth law
enforcement bodies such as the Australian Taxation Office and the Australian Securities and
Investments Commission.
The ACCC may also use its powers under s 155(2) of the TPA if it has reason to believe that a person
has engaged or is engaging in conduct that constitutes or may constitute a contravention of Part 20 of
the Telecommunications Act 1997 (Cth) or Part 9 of the Telecommunications (Consumer Protection
and Service Standards) Act 1999 (Cth).
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The ACCC may also be able to obtain a search warrant under s 3E of the
Crimes Act 1914 (Cth). However, under s 3E, a search warrant may only be
issued by a magistrate or justice of the peace employed in a Court and
authorised to issue search warrants if satisfied by information on oath that
there are reasonable grounds for suspecting that there is or will be within
the next 72 hours, any evidential material, relevant to any offence, at the
premises.
The warrant under s 3E must state:
(i)

the offence to which the warrant relates;

(ii)

a description of the premises to which the warrant relates, or the
name or description of the person to whom it relates;

(iii)

the kinds of evidential material that are to be searched for under the
warrant;

(iv)

the name of the constable who is to be responsible for executing the
warrant;

(v)

the time at which the warrant expires (no later than seven days after
the day on which the warrant is issued); and

(vi)

whether the warrant may be executed at any time or only during
particular hours.

The Business Council proposes that s 155(2) be brought into line with s 3E
of the Crimes Act.
The ACCC must report, on the use of its s 155 powers. Under s 171 of the
TPA, the ACCC must furnish the Treasurer, for presentation to the
Parliament, with an annual report on its operations through the year. This
provision was amended in 200198 to require the ACCC to also report the
number of:
(i)

notices given by the Commission under s 155;

(ii)

authorisations given by the Commission under subsection 155(2);
and

(iii)

notices given by the Commission under s 155A.

In addition, the ACCC must provide

98

(i)

a general description of the nature of the matters in respect of which
the notices or authorisations were given;

(ii)

the number of proceedings brought to challenge the validity of the
notices or authorisations; and

(iii)

the number of entries onto premises pursuant to an authorisation
under subsection 155(2).

Trade Practices Amendment Act (No 1) 2001.
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The Business Council does not believe that the current level of reporting
provides an adequate level of accountability for the use of the powers under
s 155.

(b)

The Need for the Proposed Changes
Section 155 notices are a powerful investigative tool for the ACCC.
However, their use raises a number of concerns:
(i)

as s 155 notices can be issued at little cost to the ACCC (but at
substantial cost to those compelled to comply with them), there is
little incentive for the ACCC to use them judiciously;

(ii)

there are few effective options for the recipients of s 155 notices to
challenge their validity; and

(iii)

few of the usual protections, such as the privilege against self–
incrimination and legal professional privilege, are available against
s 155 notices.

The explosion in the ACCC’s use of s 155 underlines the importance of
these concerns99. The number of notices issued by the ACCC under s
155(1)(a) and (b) (requiring the production of information and documents)
has grown by 600% since 1998 — from 51 to more than 300 last financial
year. The number of s 155(1)(c) notices (requiring a person to appear
before the Commission) has grown by nearly 400% —from 33 in 1998 to
113 so far this financial year.

Use of s155(1)(a)&(b)
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Based on information provided by the ACCC on 6 June 2002. Full details are in Appendix 4.
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The Costs of Section 155 Notices
In many ways, issuing a s 155 is an easy option for the ACCC. It does not
require the ACCC to involve itself in discussions with companies or to
undertake an initial investigation to determine whether there is any
substance to its concerns that the TPA may be being breached. The ease
with which the ACCC can issue s 155 notices may explain the surge in their
use.
For the recipients of s 155 notices, however, the costs are considerable.
Section 155(5) compels compliance with a s 155 notice, and recipients need
to ensure they do not give false or misleading information or evidence.
Recipients therefore need to invest considerable resources in ensuring full
and proper compliance with a s 155 notice. These costs are compounded if
the notice is broadly or vaguely cast. A number of businesses have advised
the Business Council that s 155 notices typically cost them $500,000 to
comply with.
Challenging Section 155 Notices
A valid notice under s 155 must:
(i)

identify the matter that constitutes or may constitute a contravention
under the TPA;

(ii)

specify the information or documents sought with sufficient
particularity to enable the recipient to know what is required; and

(iii)

request information or documents that relate to the matter.

A person is not obliged to comply with an invalid notice. The recipient of a
s 155 notice can challenge its validity by seeking a declaration or order
under s 163A of the TPA that the notice is invalid, or may seek an order
under ss 5 and 6 of the Administrative Decisions (Judicial Review) Act 1977
(ADJR). However, the decision to issue a s 155 notice is not a decision to
which s 13 of the ADJR applies100. Therefore, it is not possible to obtain
from the ACCC a statement of reasons for its decision to issue a s 155
notice.
In practice, s 155 notices are often technically invalid on the face of the
document. Despite this, it is rare for a corporation to seek to challenge the
validity of a notice in court, given the potential adverse publicity that is
likely to arise. As a practical matter, the addressee of a technically-invalid s
155 notice can only seek to negotiate and agree the terms of the notice with
the ACCC.
The courts see s 155 as conferring a broad investigatory power on the
ACCC, and challenges to the “substance” of a s 155 notice are likely to be
difficult.101 While the ACCC must have reasonable grounds or cause for
the belief that there has been or may be a contravention of the TPA102,
100
101
102
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typically this is evidenced by a sufficient description of the matter alleged
and the relationship between the matter alleged and the information the
ACCC seeks. For example, in WA Pines Pty Ltd v Bannerman103, the Court
found that the ACCC does not have to show that there is reason to believe
that the information, documents or evidence will establish or tend to
establish a contravention (or even that they establish a prima facie case),
but merely that they relate to a matter that may constitute a contravention.
The difficulty with challenging a notice on the basis of lack of the requisite
reason to believe was identified by Smithers J in Melbourne Home of Ford
Pty Limited v TPC104. In the absence of satisfactory evidence that the
ACCC does not have the relevant reason to believe, applicants are faced
with the prima facie validity of the notice, and a Court will be reluctant to
order discovery of the ACCC’s reason to believe.
Absence of protections
A person cannot refuse to comply on the basis that the material to be
provided or inspected would expose the recipient to a penalty or might
incriminate them. However, there are limits to the admissibility of
information in criminal proceedings.
Section 155 does not expressly provide for any exemption from compliance
on the basis of legal professional privilege. However, a recent decision of
the Full Federal Court found that the ACCC’s power to compel documents
and information under s 155 is not subject to legal professional privilege105.
This decision has been appealed to the High Court of Australia.
Pending clarification of law in this area, the ACCC’s stated policy is to
refrain from pressing for privileged material, although it states that it will be
prepared to require it in exceptional cases. In practice, it has sought
privileged material on a number of occasions.
(c)

The Effect of the Proposed Changes
Under s 155(2) of the TPA, the ACCC is not compelled to seek a warrant
before entering premises. Accordingly, there is no need for the ACCC to
satisfy a court that it has reason to believe that a person has engaged in or is
engaging in a contravention such that it requires the power to enter premises
and inspect documents.
By way of comparison, the Competition Act 1998 (UK) confers similar
powers on the Office of Fair Trading (“OFT”) to carry out an investigation
– including entering premises to inspect documents – if there are reasonable
grounds for suspecting a breach of the relevant provisions. However, in
most cases the OFT may only enter premises with a warrant.
The Business Council submits that a similar requirement should be
introduced under the TPA to ensure the appropriate use of powers under s
155(2).
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(1980) 30 ALR 559 at 561.
(1979) ATPR ¶40-107.
ACCC v Daniels Corp International (2001) 108 FCR 123.

Business Council of Australia
9 July 2002

65

Accountability for the use of powers under s 155(1) is more difficult. It is
not appropriate to impose checks and balances that would remove the
provision’s effectiveness. Accountability may therefore need to be
determined by assessing the use of power over time, rather than in a
particular instance, through mechanisms such as the enhanced reporting
requirements in s 171 of the TPA. Clearly, such “quantitative” measures
are only effective if:
(i)

the figures provide a meaningful indicator as to the way the power
has been used; and

(ii)

the report is reviewed regularly by a body that can exercise control
over the ACCC’s use of its powers.

The current reporting requirements for the use of the s 155 power do not
satisfy this first requirement. The factors that can usefully be measured
comparatively, and that are likely to affect the question whether the ACCC
has exercised its powers appropriately, are:
(i)

the proportional hardship or expense to which a company or
individual is put in responding to a s 155 notice; and

(ii)

the number of prosecutions brought or negotiated settlements
reached in relation to matters in which the ACCC has used its s 155
notice.

The first factor can be addressed by considering upon whom a s 155 notice
was served, and the type of s 155 notice served. Clearly, the primary
purpose of the investigative power contained in s 155 is to enable the
ACCC to determine whether a corporation has contravened the TPA. An
incidental purpose is to determine whether any other persons have been
involved in the contravention. Therefore, the different classes of persons
who may be served with a s 155 notice are:
(i)

corporations whom the ACCC believes may have contravened the
TPA;

(ii)

individuals whom the ACCC believes may have been involved in a
contravention of the TPA;

(iii)

corporations whom the ACCC believes are capable of providing
information about a contravention by another person; and

(iv)

individuals whom the ACCC believes are capable of providing
information about a contravention by another person.

The service of a s 155 notice creates a serious obligation on a respondent,
with the possibility of significant penalties for non-compliance. The
proportional expense or hardship borne by different classes of respondent
will vary significantly. In particular, the severe impact of a personal s 155
notice on an individual should be taken into account in assessing whether
the ACCC’s practices in using s 155 powers are appropriate. Similarly, the
legal and administrative expenses incurred by a “third-party” corporation
must be taken into account. The disruption caused to businesses by the use
of the “raid” power in s 155(2) also needs to be taken into account.
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Clearly, the hardship and expense to which a corporate or individual
respondent is put must be assessed by reference to the outcome of the
ACCC’s investigations. If the investigations lead to a prosecution or a
negotiated settlement, then the respondent’s expenses and hardship may be
justifiable at the individual level. While many s 155 notices will not yield
such a result, over the period of a year a pattern should emerge which
would form the basis for assessing whether the ACCC’s use of its powers
has been appropriate - in the sense that, on average, it has sufficient
“reason to believe” to justify the expense and hardship to which it is putting
corporate and individual respondents.
In summary, if the ACCC is to retain its extensive investigative powers
under s 155 of the TPA, then it is vital that the reporting requirements be
strengthened to require the ACCC to report on the number of prosecutions
or negotiated settlements that have resulted from the various types of s 155
notices.
(d)

The Arguments Against the Proposed Changes
Arguments against the proposed changes may be that:
(i)

requiring the ACCC to seek a warrant before entering premises will
remove the element of surprise that justifies the need for a raid in
the first place; and

(ii)

detailed reporting on the use of s 155 powers is administratively
burdensome.

Surprise
The need to acquire information and documents quickly and before they
might be destroyed is the rationale behind s 155(2). It is not apparent,
however, that requiring the ACCC to get a warrant before exercising its
power would remove the element of surprise. Warrants can be issued
quickly and discretely. They are a regular feature of criminal investigations
where the element of surprise can be critical to securing evidence.
Detailed Reporting
The detailed reporting procedures proposed may place an administrative
burden upon the ACCC. However, this needs to be considered in the light
of the extent of the powers that are being reported upon and the burden
placed on recipients of s 155 notices. Detailed reporting on the use of s 155
is therefore justified.
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E

CONFUSION OF ROLES

Compared to its counterparts overseas, the ACCC is virtually unique in the range of its
powers and responsibilities. The ACCC has primary responsibility both for competition
policy and for consumer protection; it is responsible for Commonwealth price regulation,
through the Prices Surveillance Act; and is the industry regulator for a wide range of
industries.
This concentration of responsibilities has occurred relatively recently. Until the early
1990s, Australia basically conformed to the international norm in the structuring of
government responsibilities. The reform process initiated by the Hilmer Report created a
need for new supervisory powers, and successive governments found it convenient to locate
these in the ACCC. Further growth occurred as a result of the GST, though here the
additional powers (while substantial) were temporary.
The striking feature of this steady growth in responsibilities is that the ACCC has been
subject to little scrutiny or systematic analysis. It may be that such a concentration of
functions in a single entity provides some operational efficiencies. However, it also creates
conflicts of interest, muddies the distinct roles of different types and instruments of
regulation (for example, price control versus competition policy), and reduces effective
accountability.
Additionally, sound public policy questions whether it is desirable to allow power to be so
concentrated. This is all the more so as appeal mechanisms are slow and very costly and
those initiating the appeal bear all the costs and risks involved; whereas the benefits, in
terms of improved discharge of the ACCC’s responsibilities, flow at least partly to the
community as a whole. Furthermore, given the ACCC’s vast range of responsibilities, most
parties know that they will have to deal with it on a repeated basis. This dissuades them
from vigorously challenging decisions that are adverse to their private interests and to
economic efficiency generally. In consequence, there are few effective checks on the
ACCC’s decision-making.
Inevitably, allowing so great a concentration of powers alters the dynamics of public policy.
The reality is that the ACCC plays a far greater policy role than do its counterparts
overseas. In other countries, policy tends to be developed by Ministerial departments,
perhaps with operational input from enforcement agencies. In Australia, it is the ACCC
which, in practice, takes the lead role in policy formulation in a wide range of areas.
Blurring the distinction between policy and operations is generally undesirable, creating a
risk that agencies will merely perpetuate their own power.
One problematic aspect of the aggregation of powers to the ACCC is that the ACCC can
confuse its own roles and thereby generate uncertainty, or even counter-productive
regulatory outcomes. This can not only result in unwarranted regulatory intrusion, but can
tend to create a need for regulation even where matters are more appropriately left to
commercial negotiation and resolution.
This confusion can arise because under the TPA and other Acts, the ACCC must be a
consumer advocate, a small business advocate, a neutral competition regulator and an
impartial arbitrator.
One clear instance of this is the ACCC’s release of indicative access prices for declared
telecommunications services. At the time of the ACCC’s release of this data, not a single
outstanding access dispute was before the ACCC, and a large number of commercial
agreements were being struck between Telstra and access seekers in relation to the local call
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resale and unbundled local loop services. Yet the ACCC felt it necessary to release
indicative pricing principles, apparently out of concern that the commercial deals struck
were not priced low enough. In its media release, the ACCC commented that106:
“The ACCC's wholesale prices were determined following a detailed analysis of
Telstra's customer access network, system and retail costs, as applicable to each
service … Whilst the ACCC does not currently have any access disputes before it, it
understands that several agreements for these services are subject to renegotiation
this year.”
"The ACCC is not convinced that the commercially settled outcomes arrived at late
in the arbitral process have provided efficient outcomes, particularly against the
background of the threat by Telstra of a lengthy re-arbitration process by the
Australian Competition Tribunal. There are also access seekers, which were not
parties to the arbitration processes which could benefit from the knowledge of
indicative prices. The publishing of pricing information will ensure that it can be
disseminated more widely than just to those industry participants who are involved
in arbitrations and have a greater financial ability to pursue disputes vigorously.
"The ACCC recognises that there are a number of access arrangements in place
and does not see these indicative prices as overriding these. The focus is on future
commercial negotiations and on a reduction in disputation brought before the
ACCC.”
"The ACCC expects the release of the prices will help encourage ongoing
competition in the local call services and broadband markets, which will flow
through to better price and service offerings to consumers in the future".
Here the ACCC is confusing its roles. The ACCC’s role in relation to Part XIC
(telecommunications-specific access regime) is to consider the need for mandating access to
services; and, if it declares those services, to arbitrate the terms and conditions of access if
commercial negotiations fail. Nowhere in the TPA is the ACCC given a power to regulate
the price of access to declared services in the absence of any specific arbitration; and
nowhere in the TPA is the ACCC empowered to second-guess the terms of commercially
negotiated access arrangements.
More fundamentally, the ACCC’s action in this respect appears to be counter-productive.
The net result of the ACCC’s intervention appears to be to foster the lodgement of access
disputes. A logical response to the ACCC’s media release is for access seekers to approach
the regulator to secure lower access prices. Whether this was the ACCC’s intention is not
clear. What seems evident, however, is a substantial blurring of boundaries between the
regulator’s access and prices surveillance roles.
The Business Council considers that this confusion of roles has a significant effect on the
way in which the ACCC administers the competition provisions of the TPA. In particular,
as has been noted elsewhere, the ACCC tends to adopt, as its yardstick for applying the law,
an unduly short-term and narrow focus on consumer benefits. The Business Council notes
the recent discussion about the need to break up the ACCC into more focussed regulators107.
106
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Competition and Consumer Commission Annual Report 1999 - 2000, Parliament of Australia,
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These different and potentially conflicting roles of the ACCC create complex problems
which need careful consideration by the current review of the TPA.
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PART THREE – MERGERS
The size of the Australian economy creates an acute dilemma for the regulation of
competition policy. Robust domestic competition is an important contributor to the
productivity and efficiency gains that deliver benefits for domestic consumers and
businesses alike. It also underpins our international competitiveness. However, overvigorous controls may deny firms in small, fragmented economies the economies of scale
and scope needed to successfully compete and grow in increasingly global markets.
The Business Council of Australia proposes reforms of the TPA and its administration to
achieve vigorous domestic competition, while at the same time allowing Australian
companies to achieve the scale and efficiencies necessary to compete at an international
level and against international competitors in the domestic market. In particular, the
Business Council proposes that relevant considerations be taken into account earlier in the
process of merger regulation, and that decisions be made transparently and within time
frames that are commercially realistic.
The Business Council’s view is that the current merger regime does not ensure that these
matters are properly addressed and, importantly, that the current regime is at odds with the
approach to the regulation of takeovers contained in the Corporations Act 2001 (Cth) as
amended by The Corporate Law Economic Reform Program Act 1999 (Cth).
In particular, the current authorisation process does not provide a commercially realistic
means of balancing competition and other public benefit aspects of proposed mergers. The
current process can also lead to considerable uncertainty and delays, making merger
proponents vulnerable both to adverse market reaction and to their competitors. The
ACCC’s analysis of markets and the impact of mergers is also sometimes inadequate.
These problems are compounded by an opaque administrative process. If a firm disagrees
with an ACCC decision not to clear a proposed merger, its only option is to go ahead with
the merger in the knowledge that the ACCC will almost certainly take court action. There
is no other means of having the decision reviewed. This means that, as a practical matter,
merger decisions are rarely challenged, even where the proponent has strong advice that the
merger would not breach the Act. The end result is inefficient commercial processes and
unsatisfactory outcomes for the Australian economy.
By contrast, the Federal Government’s approach to the regulation of takeovers in the
Corporations Act seeks to facilitate mergers and acquisitions in accordance with the
Eggleston Principles, by ensuring that the market for corporate control operates efficiently,
thereby achieving the most effective allocation of scarce resources. The inconsistency
between the ‘commercial’ regulation of takeovers in the Corporations Act and the
‘competition’ regulation of mergers and acquisitions in the TPA is, in the Business
Council’s view, in need of reform to create consistency in the functioning of the Australian
economy and consistency with international best practice.
The Business Council proposes that:
1

Section 50, which prohibits mergers or acquisitions that will, or are likely to,
substantially lessen competition, be amended to allow early consideration of the
public benefits of a merger proposal, in the ways set out more fully in the following
section of this submission.
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2

The current ACCC clearance process for mergers and acquisitions be improved,
through requiring the ACCC to give substantial reasons for its decisions to clear or
oppose a merger or acquisition proposal under the amended s 50.

3

The Business Council proposes that an alternative impartial and timely decisionmaking process be introduced, through
(a)

allowing merger proponents to elect to take an application to approve a
merger directly to the Australian Competition Tribunal;

(b)

subjecting the Australian Competition Tribunal to strict timelines when
considering applications;

(c)

improving the resources available to the Australian Competition Tribunal to
perform this extended function; or

4

As an alternative to the involvement of the Australian Competition Tribunal
establishing a Competition Panel, based on the successful Takeovers Panel, to
arbitrate a disputed merger or acquisition proposal.

1

Amendments to Section 50
(a)

The Proposed Changes
The Business Council proposes that s 50 (which prohibits mergers or
acquisitions that will, or are likely to, substantially lessen competition) be
amended to allow early consideration of the public benefits (for example,
efficiency gains) of a merger proposal, through:
(i)

retaining the “substantial lessening of competition” test for mergers
and acquisitions under s 50 of the TPA;

(ii)

introducing into s 50 a provision to the effect that, despite the
prohibition on mergers or acquisitions that will, or are likely to,
substantially lessen competition, an acquisition is not prohibited if
the public benefits (including efficiency gains) of the acquisition
would, or are likely to, outweigh any public detriment arising, or
likely to arise, from the substantial lessening of competition;

(iii)

amending the list in subsection 50(3) of matters to be taken into
account when considering the competition implications of a merger,
to specifically include considerations such as efficiency gains,
impact on Australian jobs and failing companies; and

(iv)

adding public benefit considerations to the current ACCC Merger
Guidelines, to increase certainty in their application.

At present, s 50 of the TPA prohibits an acquisition that would have the
effect, or be likely to have the effect, of substantially lessening competition
in a market. Subsection 50(3) sets out the matters that must be taken into
account in determining whether an acquisition would have that effect, or be
likely to have that effect. The list does not include efficiencies that could
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result from a merger —although, as the list is not exhaustive, arguably
efficiencies could be considered108.
Mergers that fail the s 50 test may, however, be authorised by the ACCC
under s 88(9). The ACCC may only grant such an authorisation if satisfied
that the proposed acquisition would result, or be likely to result, in such a
benefit to the public that the acquisition should be allowed under s 90(9).
In coming to that view, the ACCC must regard as benefits to the public a
significant increase in the real value of exports or a significant substitution
of domestic products for imported goods, as well as all other relevant
matters that relate to the international competitiveness of any Australian
industry, or any other benefits to the public that may exist under s 90(9A).
In essence, the TPA prohibits mergers that substantially lessen competition,
unless that lessening of competition is outweighed by other public benefits.
The Business Council supports this approach to the regulation of mergers.
The Council also understands that this approach is supported by the
ACCC109:
“… in a small economy, some firms will be so small that they
cannot achieve the benefits of large-scale production. From this
perspective, if competition policy is pursued vigorously, it may
inhibit the attainment of the economies of scale available in bigger
countries”
There is wide support for the principle that, in a developed and open
economy the size of Australia’s, it is necessary to balance competition and
other public benefit considerations. However, the Business Council
considers that the current merger process does not provide a commercially
realistic means of achieving this end.
(b)

The Effect of the Proposed Changes
The proposed changes would ensure that the full range of public benefits
likely to arise from a merger could be taken into account simultaneously
and early in the process of considering merger proposals. In effect, the
changes would remove the artificial limitation placed on merger proponents
under the current regime, which restricts discussions and negotiations to
only those matters relevant to competition at its narrowest.
However, the Business Council is not proposing that public benefits need to
be considered for all mergers. Section 50 should be amended in such a way
to give merger proponents the option of arguing that their proposed merger
would not substantially lessen competition and should be cleared on that
basis.
Adding public benefit considerations to the current merger test and the
Merger Guidelines would increase the certainty about the considerations
that should properly be taken into account in assessing the public benefits of
merger proposals.

108
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As is currently reflected in paragraphs 5.16 - 5.17 and 5.171 of ACCC’s Merger Guidelines.
Professor Allan Fels, ”A Little Monopoly keeps the Economy Sound” The Australian, 2 February 2002
at 9.
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The proposed changes would also require the ACCC or courts to take
efficiency gains into account when considering whether a proposed merger
is likely to lead to a substantial lessening of competition. In competitive
markets, increased efficiency should drive lower prices to consumers.
The changes would not lead to a dramatic increase in merger activity.
Overseas experience suggests that these additional factors would come into
play only in a small number of finely-balanced matters110. But where
matters are finely balanced, the beneficial aspects of the transaction for the
Australian community should see the transactions allowed. The changes
would ensure that the Australian competition regime provides a realistic and
appropriate means of allowing Australian business to respond to the global
competitive pressures that drive industry rationalisation.
(c)

The Need for the Proposed Changes
The current process does not provide a commercially realistic opportunity
for merger proponents to argue the broader public benefit or efficiency
merits of their proposals. Indeed, the current authorisation process is rarely
used. In the past five years, only two companies have sought authorisation
for a merger. One received conditional approval from the ACCC (for two
proposed acquisitions); the other’s application was denied. Over the past 20
years, the ACCC has received on average just over one authorisation a year.
The reason that companies do not seek authorisation is that the current
process can be cumbersome, expensive, time consuming, and uncertain in
outcome, making merger proponents vulnerable both to adverse market
reaction and to their competitors.
The uncertainty arises particularly because the ACCC’s decision on an
authorisation application is subject to review by the Australian Competition
Tribunal, which has no effective time limits placed on its review. Further,
an application to the Tribunal may be made by any party who can establish
a sufficient interest. Although a recent decision111 has limited the scope of
this ‘appeal’ process to certain parties, the very existence of the process is a
major deterrent.
Under the current informal clearance process, if the ACCC considers a
merger but opposes it, the merger parties must then undertake the somewhat
fruitless process of applying to the ACCC for an authorisation (for example
as occurred with the proposed Wattyl/Taubmans merger). While the ACCC
must take public benefits into account, as a practical matter where a party
starts from a position of having to overcome the ACCC’s concerns on
substantial lessening of competition, it is difficult to see the ACCC then
accepting an argument that the public benefits (as the ACCC determines
and balances them) outweigh that detriment. This problem is compounded
by the ACCC’s use of the merger provisions to pre–empt market structures
that the ACCC believes may lead to anti-competitive conduct. For
example, the Merger Guidelines state that “in some instances a small
increase in concentration may involve the removal of a market participant

110
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Such an approach is currently used in Canada.
Re Wakeman (1999) ATPR ¶41-675.
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which played a significant role in maintaining a competitive market, e.g. by
undermining attempts to coordinate market conduct”112.
The low number of authorisations sought for mergers provides ample
illustration of the failure of the current process.
The failings of the authorisation process have three principal consequences:
(i)

companies will not bring forward for consideration mergers which
they believe provide net public benefits that offset competition
concerns, because they do not have a viable means of having those
public benefits considered;

(ii)

mergers that could have been approved if there were an effective
means of considering efficiencies and public benefits, are being
rejected on competition grounds; and

(iii)

because the consideration of mergers is at times limited to very
narrow competition issues, companies requiring ACCC clearance
are having to give undertakings that go beyond those necessary if
the full range of public benefits could be taken into account.

By their nature, merger proposals that are not brought forward for
consideration by the ACCC usually remain highly confidential. However,
Business Council member companies have indicated that a number of major
proposed mergers and acquisitions have been abandoned either before
approaching the ACCC or after initial approaches. While there may have
been a range of reasons for abandoning the proposals, concern with the
merger regime was a significant factor.
Merger authorisation is most likely to be an issue in sectors which compete
with imports or the potential for imports, or which depend for their viability
on internationally competitive exports. These factors are recognised under
the authorisation process, which includes as relevant considerations export
development and import replacement. The inadequacies of the current
process, however, mean that companies rarely have the opportunity to put
these arguments.
Mergers which were rejected on competition grounds but which arguably
could have been cleared on public benefit grounds, include the proposed
mergers of Foxtel/Australis, Wattyl/Taubman, Goodman Fielder/Bunge,
ASX/SFE and IPMG/PMP. (The Sigma/API merger has so far been
rejected on competition grounds, but may now be considered on public
benefit grounds through the authorisation process.) These and similar
merger proposals promised important public benefits — from increased
efficiencies, better services, and improved international competitiveness.
Mergers which were cleared on competition grounds, but only after giving
undertakings that may not have been necessary if the public benefits of the
merger had been considered, include SPC/Ardmona, Mayne
Nickless/Australian Hospital Care and PaperlinX/Spicers Paper.

112
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The Business Council’s further submission will include detailed analyses of
a number of these merger proposals.
(d)

Arguments Against the Proposed Changes
Arguments against the proposed changes may be that:
(i)

they are unnecessary, as the current authorisation process provides a
viable means of addressing the public benefits of merger proposals;

(ii)

they will open the floodgates to a rush of mergers, creating
monopolies and duopolies which will restrict competition and result
in higher prices for consumers;

(iii)

they will reduce the opportunity for the ACCC to investigate the
market implications of merger proposals, and for other market
participants to present their views on merger proposals;

(iv)

adding additional considerations to s 50 will add to the time needed
for considering merger proposals; and

(v)

the consideration of public benefits can only be done through a
public process with public discussion of whether those benefits are
real.

Changes Not Needed
The Business Council has presented evidence to show that the current Act
recognises the argument that in some instances the broader public benefits
of a merger can outweigh the loss of competition. However, the TPA does
not provide a commercially realistic means of addressing this issue. The
rare use of the merger authorisation process demonstrates that the process is
not working.
Opening the Floodgates
The changes proposed will not open the floodgates to a rush of mergers.
Overseas experience suggests that these provisions would only apply to a
limited number of mergers, where benefits at the margin outweigh any
competition detriment. Merger proponents will still need to demonstrate
that a merger does not raise competition issues, or that those issues it raises
are offset by other public benefits. The proposals do not change the
threshold for mergers – they do not represent a weakening of the current
merger regime. Rather, they are procedural changes to correct a currently
flawed process.
Reduced Analysis
The ACCC currently has in place a clearance process that allows it to assess
the competition implications of merger proposals. Overall, this process
works well in striking a balance between the need for confidentiality with
merger proposals and the need for the ACCC to inform itself of the
implications of a proposal. The proposed changes do not alter the basic
procedure to be followed by the ACCC, but expand the range of issues the
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ACCC must take into account. The ACCC’s current processes for market
inquiries will allow it to seek information on these wider considerations.
Longer Process
It is true that for some proposals the consideration of a wider range of issues
may result in a longer clearance process. However, as these matters can be
considered as part of the informal clearance process already followed by the
ACCC, the additional time would be marginal.
Public Benefits – Public Process
The argument that, because matters of public benefit are being considered,
the public needs to be involved to a greater degree in the consideration, is
not compelling. Many of the public benefits will relate to matters of
economies of scale and scope and international competitiveness that benefit
the public through a stronger Australian economy. The ACCC currently
seeks to act for the public benefit and its market inquiry processes on
mergers already deal with these types of issues.

2

Clearance Process
(a)

The Proposed Changes
The Business Council proposes that the current ACCC clearance process for
mergers and acquisitions be improved, through requiring the ACCC to give
substantial reasons for its decision to clear or oppose a merger or
acquisition proposal under the amended s 50.
Under the current legislation, merger proponents can only seek formal
approval for a merger from the ACCC through the authorisation process.
To supplement this, the ACCC has developed an administrative process of
informal clearance. This allows the ACCC to internally clear mergers that
it believes do not raise competition issues under s 50, or, if it believes they
do raise competition issues, that those issues have been addressed through
undertakings provided by the merger proponents. Overall, the ACCC’s
informal clearance process is seen as a strength of the current merger
regime.
The informal clearance process helps ensure that regulation is sufficiently
flexible to allow mergers that do not raise significant competition issues to
be dealt with efficiently and with minimal demand on the ACCC and on the
merger proponents. It also gives the ACCC and merger proponents an
opportunity to address competition issues, so that mergers can be cleared. It
saves time and effort where mergers or acquisitions clearly do not raise
competition issues.
The informal clearance process also gives some assurance to merger
proponents that their mergers will not be challenged, as the TPA allows
only the ACCC to seek an order restraining a merger from proceeding.
Private litigants retain the right, however, to seek a declaration of a
contravention and a divestiture.
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Despite these positive attributes, there are two major shortcomings with the
current informal clearance process:

(b)

(i)

the ACCC is not obliged to give detailed reasons for its refusal to
grant clearance for a merger or for the undertakings it deems
necessary to address competition issues113; and

(ii)

as the process has no legislative base, the ACCC’s decisions on
merger proposals are not reviewable, even though they are an
effective rejection of a merger proposal.

The Effect of the Proposed Change
The proposed change would go some way towards addressing the above
concerns, while retaining the flexibility and informality of the ACCC’s
current clearance process.
A lack of published reasons means that there is little opportunity for
external scrutiny of the ACCC’s analyses of markets and competition. The
ACCC’s economic analyses and approaches therefore remain incontestable,
limiting external input into the ACCC’s understanding of market dynamics
generally and the dynamics of specific sectors of the Australian economy.
This is not merely an issue for businesses large and small, but should raise
concerns for consumers who cannot test the validity of ACCC
determinations.
Requiring reasons to be published would place a check on the ACCC’s
tendency to go beyond the provisions of the Act. The Business Council is
concerned that the ACCC can err on the side of minimising any anticompetitive effect of a merger for example, through undertakings, whereas
s 50 prohibits only mergers involving a substantial lessening of
competition. Undertakings should only be necessary to reduce the impacts
of a merger below the s 50 threshold. Similarly, undertakings are accepted
that are not strictly needed to avoid a substantial lessening of competition
but rather go to enhancing competition, or deal with a market other than that
in which the competitive concern exists.

(c)

The Need for the Proposed Changes
The current informal clearance process offers little recourse for merger
proponents who disagree with the ACCC’s rejection of a merger. The
ACCC is not obliged to give reasons for its refusal to grant clearance for a
merger; nor is it obliged to give reasons for the undertakings it deems
necessary to address competition issues. In practice, the ACCC usually
gives perfunctory reasons for its decisions (usually two or three short
paragraphs). This can leave merger proponents unclear about the
justification for the ACCC’s concerns and lacking guidance on the steps
that can be taken to address those concerns.
Moreover, even when detailed reasons are sought, they can be opaque and
propounded in a way which the acquirer cannot verify or test (as was the
case with the recent IPMG/PMP proposal).

113

The Commission maintains a merger register which can be viewed on line. However, the contents of
media releases and the merger register provide very limited analysis in most cases.
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As the decisions of the ACCC have no legislative basis, they are not subject
to review. This is even though the ACCC’s decision not to clear a proposed
merger is, in effect, a decision to block that merger. The only option for the
merger proponents is to proceed with the merger despite ACCC opposition
and face potential legal action. Companies, therefore, are heavily reliant on
the ACCC making the correct decision.
The lack of clear reasons for decisions means, cumulatively, that there is no
check on the regulator’s potential errors or failures.
(d)

Argument Against the Proposed Changes
An argument against the proposed changes may be that the ACCC already
gives reasons for its decisions to oppose or not oppose mergers under the
informal clearance process.
The ACCC usually gives perfunctory or very limited reasons for its
decisions on mergers. But as noted above, the reasons usually only amount
to general descriptions of two or three paragraphs, and do not include any
detailed analysis of key concepts (such as the market definition relied upon
by the ACCC). Nor do the ACCC’s reasons address arguments put by the
merger proponents, or give the ACCC’s responses to these arguments. And
it is not satisfactory to provide reasons for decisions through press releases
designed for media consumption only.
The ACCC has the ability to provide impressive background information
and has done so in the case of mergers in the banking industry and
accounting mergers in the past.
In some cases, in order to get a merger cleared, merger proponents may feel
compelled to give undertakings that go beyond what ought to be required to
avoid a substantial lessening of competition. In the absence of detailed
reasons, such undertakings come under no scrutiny.

3

Extended Role for the Australian Competition Tribunal
(a)

The Proposed Changes
The Business Council proposes, as an overriding principle, that the TPA be
amended to be consistent with the Federal Government’s approach to the
regulation of takeovers under the Corporations Act, while maintaining
sufficient safeguards to protect consumers through a transparent,
accountable review process.
The Business Council proposes that an alternative, impartial and timely
decision-making process be introduced, through
(i)

allowing merger proponents to elect to take an application for
approval of a merger directly to the Australian Competition
Tribunal;

(ii)

subjecting the Australian Competition Tribunal to strict timelines
when considering the application; and
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(iii)

improving the resources available to the Australian Competition
Tribunal to perform this extended function.

As an alternative to extending the powers of the Tribunal, consideration could be
given to establishing a Competition Panel, based on the Takeovers Panel model, to
arbitrate a disputed merger or acquisition proposal.
(b)

The Effect of the Proposed Changes
Overriding principle
By amending the TPA so that it is consistent with the Corporations Act, the
regulation of mergers and acquisitions (from a competition law perspective)
will be brought into line with the rationale underpinning the ‘commercial’
regulation of takeovers. This will achieve a cohesive regulatory framework.
It will also help in creating a transparent and fair decision-making process.
Specific changes
The principal purpose of the proposed changes is to provide an alternative
decision-making process to that provided by the ACCC. At present, a
merger may only proceed if the ACCC gives informal clearance, grants an
authorisation (or the Tribunal does so upon review), or if the companies
decide to proceed without involving the ACCC. Allowing merger
proponents to go directly to the Tribunal would give them the option of
presenting their arguments to an independent body, as well as shortening
the decision making process.
Where proponents elect to go to the Tribunal, the ACCC’s role would
effectively be to act as amicus to the Tribunal. The ACCC would be able to
present to the Tribunal its views on the proposed merger’s implications for
competition and on any arguments put for public benefits. Currently, the
ACCC acts as amicus to the Tribunal when a review is brought under s 101.
To be effective, the process would need to be subject to strict procedural
rules, and time limits would have to be imposed on the Tribunal. Once
made, the Tribunal’s decision would not be subject to further re-hearing or
review.
The Tribunal is not presently adequately equipped to undertake decision
making applications, but through the ACCC’s role as amicus and with some
additional resources, this can easily be overcome.

(c)

The Need for the Proposed Changes
The Business Council considers that the cornerstone of the antitrust
decision-making process should be an efficient regulatory framework,
incorporating transparent and fair decision-making processes. The same
view was recently expounded by William J. Kolasky, Deputy Assistant
Attorney-General in the Antitrust Division of the US Department of Justice,
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who noted that a sound decision-making process should include (amongst
other elements) “fair procedures and effective checks and balances”114.
The proposed changes would improve the inherent quality of the decisionmaking process. Takeovers in Australia would occur in a more cohesive,
regulatory environment. And the changes would help bring Australian
merger law into line with the approach being adopted by overseas
regulators.
At present, all regulatory decisions on mergers are made by the ACCC. If
merger proponents consider that their proposal may raise s 50 issues, they
have no option but to deal with the ACCC. While the ACCC frequently
seeks to complete its consideration of mergers quickly, it is under no
obligation to do so. The more complex and contentious a merger, the
greater the chance that the process may be drawn out until the merger
opportunity passes or the proponents abandon the proposal.
Most ACCC decisions in this area lack transparency and are not subject to
review. An added concern is that, as the ACCC also has responsibilities for
regulating against the misuse of market power, it may more readily decide
to deny a merger that may create a company with substantial market power
than to regulate the actual conduct of that entity.
The ACCC has broad generic skills to undertake competition analyses, and
may have specific knowledge of those business sectors in which it is
actively and regularly involved. In the case of merger proposals, however,
unless the ACCC has recently considered a similar proposal, it is unlikely to
have any specific sectoral knowledge or skills.
The Business Council also has concerns about the ACCC’s interpretation of
the interests of consumers and its definitions of markets. Allowing
proponents to go directly to the Tribunal for a decision would provide an
alternative option to relying on the ACCC’s judgment on these critical
issues.
(d)

Arguments Against the Proposed Changes
Arguments against the proposed changes may be that:
(i)

the Tribunal is not equipped to make decisions on the competition
and public benefit aspects of merger proposals; and

(ii)

the Tribunal lacks resources, and its rules of operation are timeconsuming and inappropriate.

Capacity
It may be argued that the Tribunal, unlike the ACCC, does not have the
necessary skills to analyse and make decisions on the competition and
public benefit aspects of merger proposals. However, this argument fails to
recognise that the Tribunal has long experience in reviewing the ACCC’s
decisions on these matters and so, in effect, has been involved in equivalent
114
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decision-making processes. In addition, the ACCC’s role as amicus would
ensure that ACCC expertise, experience and information relevant to the
decision was available to the Tribunal. And as ACCC staff currently
prepare submissions on mergers for the relevant Commissioner to consider,
performing the function of amicus would not impose significant additional
burdens on the ACCC’s resources.
Procedural
There is some justification in concerns that the Tribunal lacks adequate
resources and that its rules of operation can be time consuming and
inappropriate for prompt decisions on merger proposals. But there is no
reason why appropriate rules could not be introduced into the TPA to
ensure that the Tribunal moves effectively and speedily. An excellent
parallel is provided in the Corporations and Securities Panel (‘Takeovers’
Panel) under the Corporations Act. The ability to apply to the court for
relief in relation to takeovers (which are, after all, mergers) was removed in
2000, and the Takeovers Panel is now vested with a universal authority to
deal with these matters. Although it has only been in operation for a short
time, the Takeovers Panel’s record of turn-around has been very good.
While endorsing the need for prompt decisions on merger proposals, the
Business Council is conscious that sufficient time needs to be allowed to
enable the ACCC to undertake appropriate market inquiries and to reach an
informed view about the merger proposal.

4

Summary
These suggested changes preserve the basic structure of merger regulation while
ensuring proponents of mergers a fairer and speedier way to have proposed
mergers assessed either by the ACCC or by the Australian Competition Tribunal (or
a Competition Panel). Importantly, they will give proponents an opportunity to
argue broader public benefits and efficiencies than they are able to do at present.
Whether or not the results of an application for merger will be different than at
present will turn on the particular facts, benefits and efficiencies of the individual
case.

Business Council of Australia
9 July 2002

82

PART FOUR – RATIONALISING AND MODERNISING THE TPA
The Business Council believes that this review is an opportunity to rationalise and
modernise a number of provisions of the TPA, and to address some anomalies that have
developed over time. In particular, the Council believes that there is a need to make
improvements in relation to:
1

collective boycotts;

2

third line forcing;

3

price fixing; and

4

legal professional privilege.

1

Collective Boycotts
(a)

Background
Most arrangements between competitors are exposed to the various
prohibitions against anti-competitive agreements in s 45 of the TPA.
Currently, the TPA distinguishes between two categories of conduct. In
one (per se prohibitions), conduct is regarded as illegal regardless of its
purpose or effect on competition115. In the other, conduct is illegal only if
there is a purpose or effect of substantially lessening competition. This
distinction is not based on any properly-articulated competition principle.
As the case law has developed, categories of conduct not previously thought
to be subject to those prohibitions are being caught by the per se
prohibition. This was the case in South Sydney District Rugby League
Football Club Limited v News Limited116.
Further, economically equivalent structures can, in one case, be subject to a
competition test and, in another, a per se prohibition. For example,
acquisitions of assets or shares are subject to the competition effects test
under s 50 of the TPA, but “synthetic” mergers, such as dual listed
companies (DLC) (for example, BHP Billiton), can be caught by the
general provisions of s 45 (anti-competitive agreements).
Further, s 47(10) should be amended to provide that ss 47(6) and (7) do not
apply where the third person (the supplier of the forced product) is a
corporation related to the supplier. Related corporations are generally
treated as one unit in Part IV, and the position of third-line forcing in this
respect is anomalous.

115
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These are usually arrangements between competitors: price fixing and exclusionary provisions. The
difficulty is that in a world of network markets in which both competition and collaboration are required,
the distinction between “naked” price fixes and pro-competitive collaborations is less clear than it once
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(2001) 11 FCR 456. This case concerned the “exclusionary provisions” prohibition. Once known as the
“primary boycotts” provision, this is an inappropriate name, because it suggests a much narrower
application of the law.
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Unprincipled distinctions of this kind ought to be removed from the TPA,
so that economically equivalent structures are subject to the same economic
test.
Transactions between “related parties” and transactions between joint
venturers are specifically exempted from these prohibitions by s 45(8) and s
45A respectively. If such arrangements do not trigger the prohibition on
asset or share acquisitions that have the likely effect of substantially
lessening competition in s 50, that conduct should be left to be dealt with
under s 51AC (unconscionable conduct in business transactions) and s 46 of
the TPA.
By excluding pro-competitive conduct through a per se offence, the current
provisions are inconsistent with the object of the TPA. In particular s 4D is
anomalous: it prohibits certain conduct even where the conduct has no
effect on competition. It prohibits conduct even where the conduct may be
pro-competitive, such as joint venture arrangements between competitors.
Interestingly, the equivalent provision in New Zealand117 has recently been
amended to provide a defence, that the conduct does not substantially lessen
competition.
DLC arrangements do not involve the transfer of shares and assets and so
are not mergers in law, but they achieve the same practical result as a
traditional merger. The central concern is that DLCs do not result in the
companies becoming “related parties” for the purposes of the TPA and so
do not attract the safe-harbour protection in s 45(8). Section 4A(5) provides
that a body corporate is deemed to be related to another if it is a holding
company, subsidiary, or sibling entity. In Dowling v Dalgety Australia
Ltd118 and TPC v Bowral Brickworks Pty Ltd119, the Federal Court held that
s 4A(5) exhaustively defines the circumstances under which parties are
deemed to be related to each other.
Whilst there is a specific carve-out for joint venture arrangements from the
price fixing prohibitions in s 45A, most other arrangements between
competitors are exposed to the prohibitions against anti-competitive
agreements.
The South Sydney case has highlighted the uncertainty that exists where the
overall purpose of collective activity is to effect a transaction which is
clearly pro-competitive and economically advantageous, but which may
nevertheless breach the TPA as a collective boycott. As Heerey J noted in
the South Sydney case, the consequence may be that competitors who enter
into a partnership and agree to provide a lesser range of goods or services,
or deal with a narrower range of customers, have contravened s 45(2).
The judgments in the South Sydney case suggest that it is necessary to
evaluate the immediate purposes of the arrangements. This may cause
reconsideration of arrangements that have the immediate purpose of
limiting the number of parties that engage in a particular activity. In the
South Sydney case at least one majority judge (Merkel J) held that the
117
118
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(1984) 2 FCR 552.

Business Council of Australia
9 July 2002

84

objective of the New South Wales Rugby League was to create a
competition that could work with 14 teams; yet the immediate purpose was
to ‘get rid of’ the South Sydney Club, and this amounted to a contravention
of the law. Under this reading, any joint venture which may result in
certain persons being ‘eliminated’ in the establishment of the transaction
may run the risk of breaching the section. Justice Merkel’s suggestion that
authorisation be sought in such circumstances is impractical and
uncommercial.
In its 1976 review of the TPA, the Swanson Committee120 recommended
that there be no breach without “a substantial adverse effect on
competition”. This recommendation was not accepted. In 1993 the Hilmer
Committee121 recommended against any change. Significantly, however,
the Hilmer Committee noted that interested parties had not addressed
primary boycotts in any detail in their submissions122.
(b)

The Business Council Position
The Business Council endorses legislative reform to ensure that
pro-competitive and economically beneficial arrangements between nonrelated parties do not trigger the per se prohibitions that feed into s 45.
The need for this reform is particularly pressing given the uncertainty
generated by the recent South Sydney decision and the increasing trend
towards the use of alternative corporate structures in merger activity. While
it is appreciated that the South Sydney case is currently on appeal to the
High Court, that decision will turn on the interpretation of the current
provision with all its defects. The Business Council believes that the
section is in need of complete overhaul. It operates in a way that is 'anticompetitive'. In a modern economy such as Australia, collaboration,
including through joint venture activities - needs encouragement, not
unnecessary obstacles. The current interpretation of the TPA acts as a
significant disincentive to joint venture activity.

2

Third Line Forcing
(a)

Background
Third line forcing is the practice of compelling a purchaser of goods or
services to acquire other goods and services from a third party as a
condition of purchase. Third line forcing is a per se offence under
subsections 47(6) and 47(7) of the TPA. It can, however, be permitted if
the ACCC is notified of proposed conduct that may breach the per se
prohibition and the ACCC does not object.
Section 47 of the TPA in general prohibits corporations from engaging in
exclusive dealing. A number of different types of exclusive dealing are
defined in s 47. To be illegal under the TPA, however, most types of

120

121
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Trade Practices Act Review Committee, Report to the Minister for Business and Consumer Affairs.
1976 (“The Swanson Committee”).
Report of the Independent Committee of Inquiry, National Competition Policy, 1993 (“The Hilmer
Committee”).
Ibid at 44.
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exclusive dealing must have the purpose, effect or likely effect of
substantially lessening competition in a market.
(b)

Issues
The present outright prohibition on third line forcing is anomalous, creates
significant compliance costs for business and government, and is often
ignored, thereby bringing the law into disrepute. A number of court
decisions have failed to dispel the uncertainty about how the law applies.
There is particular uncertainty over the form of the prohibition, as
evidenced by the High Court decision in Castlemaine Tooheys Ltd v
Williams & Hodgson Transport Pty Ltd123 and the Federal Court decision in
Paul Dainty Corporation Pty Ltd v National Tennis Centre Trust124. There
is also uncertainty over whether an element of compulsion is required in
relation to the forcing of the second product. Some Federal Court decisions
require the element of compulsion (see, for example, SWB Family Credit
Union v Parramatta Tourist Services Pty Ltd125 and Stationers Supply Pty
Ltd v Victorian Authorised Newsagents Association Ltd 126), whereas other
Federal Court decisions do not (see for example TPC v Tepeda Pty Ltd 127).
A practical example of how the current law on third line forcing deems
acceptable commercial activity to be unlawful, is the Coles Myer group’s
experience when conducting in-store promotions involving the use of the
Coles Myer Credit Card. Because the Coles Myer Credit Card is operated
by G.E. Capital Finance (not part of the Coles Myer group), any Coles
Myer promotion (for example at Myer Grace Bros stores) which purports to
provide a special discount for those card holders only, is in breach of the
third line forcing provisions of the TPA. To overcome the problem, Coles
Myer must undertake the costly and time consuming process of
notifications to the ACCC. But in conducting these types of promotions,
Coles Myer is not engaging in any anti-competitive behaviour and there are
clear benefits to the consumers involved.
A recent Treasury Discussion Paper128 proposed that subsections 47(6) and
47(7) be amended to introduce a competition test into the TPA to deal with
third line forcing issues.
That the current nature of the per se test is adding unnecessary layers of
regulation is demonstrated by the number of notifications that are accepted.
The Business Council understands that of the 174 notifications lodged, 99
per cent have been accepted (in fact, only one appears to have been
rejected)129. While it could be argued that this means that the current
regulation is not preventing competitive behaviour, it more clearly suggests
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(1986) 162 CLR 395.
(1990) 22 FCR 495.
(1980) 32 ALR 365.
(1993) 44 FCR 35.
(1994) ATPR ¶41-319.
Australia, Department of Treasury, Possible Amendments to the Trade Practices Act, July 2001
<www.treasury.gov.au>.
Warren Pengilley, “The Ten Most Disastrous Decisions Made Relating To The Trade Practices Act”,
paper presented at Trade Practices and Competition Law Conference, IIR Conferences, Sydney, 17
June 2002, at 33.
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that the current per se offence is unnecessary and wastes the resources of
both business and the regulator.
(c)

The Business Council position
The Business Council sees no reason why third line forcing should be
treated differently from other forms of exclusive dealing. Thus, the
Business Council considers that third line forcing should be prohibited only
where it results or is likely to result in a substantial lessening of
competition.
Many examples of third line forcing are pro-competitive and offer
additional consumer choice. The widespread popularity and growth of
schemes such as shopper docket discount schemes (and other similar
customer loyalty programs) show that some forms of third line forcing are
not anti-competitive and can even benefit consumers.
Those rare cases where third line forcing has an adverse effect on
consumers will either fail the substantial lessening of competition test or be
more appropriately dealt with under other consumer protection measures
(such as the new laws governing unconscionable conduct in s 51AC of the
TPA).
The per se offences provision was originally introduced to address concerns
about the forcing of insurance in the 1970s. Markets, and particularly
financial markets, are considerably more competitive now than they were
25 years ago. Competition and consumer concerns which may have been
relevant then are not necessarily appropriate today.

3

Price Fixing
(a)

Background
Section 45A of the TPA prohibits competitors from entering into price
fixing arrangements.
Transactions between “related parties” and transactions between joint
venturers are specifically exempted from the various s 45 prohibitions
against anti-competitive agreements. However, companies are increasingly
utilising alternative corporate structures, such as the dual listed company
structure, to effect mergers. As noted above, since these structures do not
result in the companies becoming related parties, the companies are not
exempted from the prohibitions against anti-competitive agreements, such
as price fixing.
Therefore, there is potential for companies which have effectively merged
by means of an alternative corporate structure, and which consequently
enter into pricing arrangements together, to breach the anti-price fixing
provisions in s 45A.

(b)

Business Council Position
The Business Council supports a re-examination of the operation of the
price fixing provisions in s 45A, including exceptions, particularly
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considering the growing popularity of DLCs and other alternative corporate
structures,
Any reform of s 45A should also examine its impacts on new markets and
the introduction of new technologies and services. Reform should also be
used as an opportunity to clarify the way the section is drafted. The
Business Council would like to see s 45A redrafted to exclude - clearly and
without ambiguity - legitimate arrangements between joint venturers and
other associated parties.

4

Legal Professional Privilege
(a)

Background
Section 155 of the TPA allows the ACCC to enter premises and inspect and
copy documents, and to require persons to furnish information, provide
documents and attend to give evidence under oath or affirmation.

(b)

Issues
In March this year, the Federal Court in ACCC v The Daniels Corporation
International Pty Ltd130 upheld a claim by the ACCC that its power to gain
access to documents under s 155 of the TPA extends to documents which
are subject to legal professional privilege. The case has been appealed to
the High Court. The Court has reserved its decision.
As a result of the Federal Court decision, a person or company under
investigation by the ACCC cannot invoke legal professional privilege as a
ground for refusing to provide information to the ACCC.
Following the decision in the Daniels case, the ACCC advised that it would
rarely use the case to seek privileged documents. In fact, however, the
ACCC appears to be relying on the case regularly.
The absence of legal professional privilege is likely to discourage
companies from seeking legal advice on whether a proposed course of
action is acceptable under the TPA. Also, it is unclear whether the absence
of privilege applies only to matters under investigation by the ACCC or also
to legal advice sought as a result of an investigation.

(c)

Business Council Position
The Business Council strongly supports the retention of the protection for
legal professional privilege, to be clarified through amendment to s 155, if
the High Court appeal in the Daniels case is unsuccessful.

130

(2001) 108 FCR 123.
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PART FIVE – RESPONSE TO PROPOSALS BY OTHERS

A

OVERVIEW

This section of the submission addresses changes to the TPA that other organisations have
recently suggested. It deals with:
1

proposed changes to the provisions on misuse of market power (s 46);

2

cease and desist orders;

3

turnover-based penalties for collusion;

4

divestiture.

The following is an overview of each of these proposals. A separate section is also devoted
to proposals for criminal sanctions for collusion and for authorisation for collective
bargaining.

1

Section 46
The ACCC has previously argued for an amendment to s 46 to change the current
“purpose test” to include an “effects test”131. The ACCC also supports proposals to
reverse the onus of proof under s 46, whereby companies would need to prove that
their actions were not in breach of the provision132.
The critical policy issue behind s 46 is to distinguish between unilateral action by
companies with substantial market share that is undesirable (anti-competitive
conduct) and action that is desirable (strongly-competitive conduct). The line
between the two is often a fine one. For example, there is a continuum from prices
that are discounts to prices that are predatory. An effects test under s 46 would add
considerably to the uncertainty about when the line is crossed. Before engaging in
competitive behaviour, companies would need to predict the future effect of that
behaviour on the market to know whether they were likely to be in breach of the
TPA.
Examples of conduct where the ACCC could challenge a company if s 46 were
changed in the way the ACCC suggests, include:

131

132

(a)

discounts and rebates (for example, discount airline tickets, discount
electricity prices);

(b)

discount of petrol prices (if the discounts reduce the ability of a competitor
to compete); and

See Submission by the ACCC of Australia to the Senate Legal and Constitutional References
Committee Inquiry into s 46 and s 50 of the Trade Practices Act 1974, 14 May 2002, at 2,
<http://www.aph.gov.au/senate/committee/legcon_ctte/tradepractices/Submissions/sublist.htm>.
Id.
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(c)

opening up new operations which damage the business of existing
operators.

Given the risks of adverse publicity and damage to reputation from any ACCC
investigation, an effects test may well actively discourage strong competition by
companies with substantial market share. This would reduce the overall level of
competition in those markets.
Importantly, on each of the five previous occasions when other reviews considered
an effects test for s 46, they rejected it as unworkable133.
Section 46’s reliance on purpose alone and, unlike many other Part IV prohibitions,
not effect, is appropriate. The section applies to conduct which would not be anticompetitive but for the presence of market power and “taking advantage”. That
conduct does not in itself involve restricting other people’s choices, unlike the other
forms of prohibited behaviour in Part IV. Requiring proof of purpose alone helps to
ensure that unintended consequences are not caught and enables the corporation to
offer a legitimate explanation for its actions. An effects test does not.
Reversing the onus of proof under s 46 would be contrary to the long standing and
fundamental legal principle that a party is innocent until proven guilty. The
presumption of innocence is recognised as fundamental by the UN Declaration of
Human Rights (Articles 10 and 11), the European Convention on Human Rights,
now incorporated in the UK Human Rights Act 1998 (Cth) (Article 6 (2)) and the
Canadian Charter of Rights (s 7). While those provisions apply prime facie to
criminal matters, the penalties provided for Part IV breaches are so large as to be
quasi-criminal in nature. By increasing the risks of ACCC intervention, reversing
the onus of proof would also raise uncertainty and reduce the level of competition.
The Business Council does not believe that the current s 46 is inadequate. The level
of litigation by the ACCC under the section has increased considerably, and there is
little evidence that proving purpose is a significant barrier in most cases. The courts
have also lowered the thresholds for proving the key elements of s 46, including
what constitutes substantial market power and taking advantage of that power. The
courts have also been prepared to infer purpose from the effect of conduct.

2

Cease and Desist Orders
The ACCC has also proposed the introduction of cease and desist orders. These
would prevent companies from continuing to engage in conduct that the ACCC
believes could breach the TPA. Previous reviews have rejected this suggestion also.

133

See Trade Practices Consultative Committee, Small Business and the Trade Practices Act, 1976,
(Blunt Committee); Australia, Report of the House of Representatives Standing Committee on Legal
and Constitutional Affairs, Mergers, Takeovers and Monopolies: Profiting from Competition?
Parliament of Australia, Canberra, 1989, (Griffith Committee); Australia, Report of the Senate Standing
Committee on Legal and Constitutional Affairs, Mergers, Monopolies and Acquisitions: Adequacy of
Existing Legislative Controls. Parliament of Australia, Canberra, 1991, (Cooney Committee) Report of
the Independent Committee of Inquiry, National Competition Policy 1993, (Hilmer Committee); and
Australia, Report of the House of Representatives Standing Committee on Industry, Science and
Technology, Finding a Balance - Towards Fair Trading in Australia, Parliament of Australia, Canberra,
1997 (Reid Committee). A detailed description of the consideration of these committees of the
proposal for an effects test can be found in M. Landrigan et al “An effects test under section 46 of the
Trade Practices Act: identifying the real effects?”, (2002) 9(3) Competition and Consumer Law Journal
258.
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It is not clear how such a power would operate, except that the ACCC could issue a
cease and desist order where it forms the view that a breach of the TPA may have
occurred. The recipient of the order could not engage in the conduct specified in
the order unless it could prove in court that the conduct did not contravene the TPA.
Failure to comply would be punishable by the Federal Court. Compensation would
be payable if a breach of the order caused loss or damage134.
The ACCC does not need a cease and desist power. It already has a substantial
array of tools to allow it to act quickly to prevent anti-competitive conduct. These
include s 87B undertakings and interim injunctions under s 80 of the TPA. Also, it
is questionable whether the cease and desist powers which the ACCC seeks would
be constitutionally valid. Finally, it seems unwise to grant the ACCC sweeping
new coercive power when there are serious concerns about the way in which it uses
the powers it already has.

3

Higher Penalties
Proposals have been put forward seeking the introduction of a penalty of 10% of
turnover for contravention of sections 4D, 45 and 45A of the TPA:
However, the current pecuniary penalties that may be imposed under s 76 of the
TPA ($500,000 for an individual and $10 million for a corporation, per offence) are
adequate. Also, as a practical matter, the Courts usually do not consider it
necessary to impose the maximum penalty. For example, the largest fine imposed
on a corporation in 2001 was $15 million (for multiple offences). The current
regime allows scope for imposing more stringent penalties (if the courts see fit),
without resorting to a turnover-based penalty.
In addition, penalties based on turnover rarely relate to factors relevant to the
offence. In particular, they do not relate to: (i) the harm caused by the conduct; (ii)
the extent to which the company may have benefited from the conduct; and (iii) the
company’s capacity to pay (companies may have a large turnover and be quite
unprofitable).

4

Divestiture
A number of proposals have been put forward to allow the ACCC to address
competition concerns by seeking the divestiture of shares or assets. One proposal is
to give the ACCC the ability to seek divestiture where ownership arrangements
have the effect of substantially lessening competition. The ACCC has also sought
the power to seek divestiture for “cases of flagrant or repeated anti-competitive
conduct”135.
The Law Council of Australia has pointed out the difficulties such a power would
present. They include “the damage that can be carried out to the efficient operation
of businesses; the time delays, costs and difficulty of attempting to devise a

134
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ACCC Submission to Joint Select Committee on the Retailing Sector, Fair Market or Market Failure,
December 1999.
Submission by the ACCC to the Senate Legal and Constitutional References Committee Inquiry into
s 46 and s 50 of the Trade Practices Act 1974, 14 May 2002, at 10,
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divestiture order; and the fact that on the evidence there has often been little
likelihood of a viable competitor arising from the ashes”136.

5

Summary
The Business Council submits that the review should reject the introduction of:

136

(a)

an effects test or the reversal of the onus of proof under s 46 (covering
misuse of market power);

(b)

cease and desist orders;

(c)

divestiture powers under the TPA; and

(d)

turnover-based penalties.

Submission by the Law Council of Australia to the Senate Legal and Constitutional References
Committee Inquiry into s 46 and s 50 of the Trade Practices Act 1974, 14 May 2002, at 10,
<http://www.aph.gov.au/senate/committee/legcon_ctte/tradepractices/Submissions/sublist.htm>.
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B

MISUSE OF MARKET POWER (SECTION 46)

1

Object of the prohibition
The misuse of market power prohibition in s 46 of the TPA is concerned with the
capacity of a corporation (together with its related bodies corporate) to unilaterally
exercise its substantial market power for identified anti-competitive purposes.
The object of s 46 was described in judgments of the High Court in Queensland
Wire Industries Pty Ltd v Broken Hill Pty Co Ltd137 per Mason CJ and Wilson J138:
“the object of s 46 is to protect the interests of consumers, the operation of
the section being predicated on the assumption that competition is a means
to an end.”
And per Deane J139:
“the objective is the protection and advancement of a competitive
environment and competitive conduct.”

2

The legislative provisions
(a)

The prohibition
Section 46(1) prohibits a corporation with a substantial degree of power in a
market from taking advantage of that power for one or more of the
following anti-competitive purposes:
(i)

eliminating or substantially damaging a competitor in that or any
other market;

(ii)

preventing the entry of a person into that or any other market; or

(iii)

deterring or preventing a person from engaging in competitive
conduct in that or any other market.

The section does not regulate market structure. Moreover, to attain a
substantial degree of market power is not of itself a contravention of the
section.
Although not specifically outlined in the TPA, examples of the kind of
conduct that fall within the prohibition in s 46 include a refusal to supply, a
refusal to deal, predatory pricing, price discrimination, leveraging, a price
or supply squeeze, and a misuse of buying power. All of the elements of
the offence must be satisfied, including that the corporation had the
requisite purpose in carrying out such conduct.

137
138
139

(1989) 167 CLR 177.
(1989) 167 CLR 177 at 191.
(1989) 167 CLR 177 at 194.
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Owing to the breadth of the s 46 prohibition, it is important to ensure that it
captures only conduct that hinders competition, and does not prevent
legitimate competitive behaviour. This is a dilemma at the heart of s 46.
The following provisions in the TPA need to be read together with s 46(1).
Substantial purpose
Section 4F(1)(b) provides that the purpose specified in s 46 need not be the
only purpose to attract the operation of s 46. It need only be a “substantial”
purpose.
Meaning of “competitors” and “a person”
Section 46(1A) makes it clear that a reference to “competitors” in s 46(1)(a)
includes competitors generally, or a particular class or classes of
competitors. It also provides that the reference to “a person” in s 46(1)(b)
and (c) includes a reference to persons generally, or to a particular class or
classes of persons.
Substantial degree of market power
Section 46(2) permits the aggregation of market power of related
corporations (as the concept is defined in s 4A(5)). It deems a corporation
to have a “substantial degree of power in a market” where:
(iv)

a body corporate related to the corporation has, or two or more
bodies corporate each of which is related to the one corporation
together have, a substantial degree of power in a market; or

(v)

a corporation and a body corporate that is, or a corporation and two
or more bodies corporate each of which is, related to that
corporation, together have a substantial degree of power in a
market.

Determining market power
Section 46(3) provides a guide to the way in which market power is to be
determined. It requires consideration to be given to the extent to which the
conduct of the body corporate is or is not constrained by competitors,
potential competitors, suppliers or purchasers.
Certain authorised and notified conduct is exempted
Section 46(6) provides that conduct that has been authorised for the purpose
of the following sections does not contravene s 46:
(vi)

s 45 (which prohibits anti-competitive agreements and exclusionary
provisions);

(vii)

s 45B (which prohibits certain covenants affecting competition by a
person associated with a corporation);

(viii)

s 47 (which prohibits exclusive dealing, including third line
forcing);
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(ix)

s 50 (which prohibits anti-competitive mergers or acquisitions).

The TPA does not allow the authorisation of conduct that falls within the
prohibition in s 46(1). The ACCC cannot grant statutory immunity from a
breach of the prohibition on misuse of market power.
Ascertaining purpose
Section 46(7) assists parties to prove the “purpose” element of subsection
(1). It provides that a corporation may be considered to have taken
advantage of its power for one of the proscribed anti-competitive purposes,
even though its purpose is ascertainable only by inference from the conduct
of the corporation or of any other person or from other relevant
circumstances.
“Purpose” in s 46 refers simply to an intention to achieve a particular
result140.
Remedies
The remedies that a court may order for a breach of s 46 include:

3

(x)

pecuniary penalties under s 76 of the TPA (up to $10 million per
contravention for a corporation, and up to $500,000 per
contravention for an individual indirectly or directly knowingly
involved in a contravention);

(xi)

injunctions under s 80 of the TPA;

(xii)

damages under s 82 of the TPA; and

(xiii)

other orders as the court thinks appropriate under s 87 of the TPA.

Reversal of onus of proof
The idea of reversing the onus of proof in relation to the purpose element under s 46
was raised by the Senate Joint Select Committee on the Retailing Sector. The
Senate Legal and Constitutional Committee was then asked to conduct an inquiry
into the TPA. The terms of reference included the issue whether the TPA should be
amended to reverse the onus of proof under s 46 in actions brought by the ACCC,
where it could first be shown that the corporation had a substantial degree of market
power and had taken advantage of that power. The Committee’s interim report on
this inquiry generally deferred consideration of the issue to the present review141.
There are sound policy reasons for not recommending such a measure.
To reverse the onus of proof for the purpose element would potentially require a
corporation with a substantial degree of market power to justify all of its
competitive conduct against an allegation of a misuse of that market power. It

140

141

Queensland Wire Industries Pty Ltd v Broken Hill Pty Co Ltd (1989) 167 CLR 177; Melway Publishing
Pty Ltd v Robert Hicks Pty Ltd (2001) 75 ALJR 2600; 178 ALR 253.
See Senate Legal and Constitutional Committee, Inquiry into s 46 and s 50 of the Trade Practices Act
1974, 14 May 2002.
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would require the corporation to prove a negative proposition, namely that the
company did not have a proscribed purpose. This would be administratively
onerous, leading businesses to defensively document their purposes whenever they
considered that the operation of the misuse of market power prohibition might
apply.
In spite of the ACCC’s repeated assertions to the contrary, there is no compelling
evidence that the ACCC or litigants face serious difficulties in proving purpose
under s 46. This is particularly so given the existence of s 46(7) and ACCC’s the
ability to use its investigative powers under s 155 to compel corporations to give it
information and other documents which may help prove that a corporation acted for
an anti-competitive purpose. It is difficult then to see what obstacles the ACCC
faces in proving that a corporation acted for an anti-competitive purpose.
A number of court decisions have dealt with the interpretation of s 46 of the TPA.
They do not suggest that the ACCC is experiencing difficulties in proving the
purpose element. The cases include:

142
143
144

(a)

Melway Publishing142 This was a decision of the High Court. The
publisher of street directories, Melway, was found not to have breached s 46
when it cancelled the distributorship of a company that distributed its
Melbourne street directory and appointed another distributor. Melway was
found to have the requisite degree of market power, and the evidence of its
employees suggested that it had the requisite anti-competitive purpose. The
case against Melway failed because the Court found that Melway’s actions
did not amount to a use of its market power, not because purpose could not
be shown.

(b)

ACCC v Boral Ltd 143 This was a decision of the Full Court of the Federal
Court. Boral was found to have breached s 46 because its subsidiary, Boral
Besser Masonry Ltd, sold products below avoidable cost and engaged in
other exclusionary behaviour. Boral was found to have a substantial degree
of power in the relevant market for concrete masonry products in
Melbourne, and to have used that power against a competitor for each of the
three proscribed anti-competitive purposes in s 46. The Court found
Boral’s internal documentation to be particularly damning in relation to the
purpose element, despite oral evidence from Boral Besser Masonry’s
executives that the company had a legitimate business justification for its
actions. The case was appealed to the High Court. The High Court has
reserved its decision in this appeal.

(c)

ACCC v Universal Music Australia Pty Ltd (No. 2)144. Hill J held that the
respondents, Universal and Warner Music Australia Pty Limited, had
breached s 46. He found that as a result of their temporary monopoly
power over a limited number of products in the Australia-wide wholesale
market for recorded music, the respondents possessed the requisite
substantial degree of market power. He also found that the respondents
exercised that power when they refused to supply stock to retailers who sold
parallel imported compact discs. Hill J stated that he had no difficulty in
inferring that the respondents’ refusal to supply was motivated by their

(2001) 75 ALJR 2600; 78 ALR 25.
(2001) 106 FCR 328.
[2002] FCA 192.
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intention to prevent the entry into the wholesale market of persons who
would sell imported recordings under Universal or Warner labels. This
decision is on appeal.

145
146
147

(d)

ACCC v Australian Safeway Stores Pty Limited (No. 2)145. In this instance,
the ACCC failed to make out its case under s 46, including in relation to the
requisite anti-competitive purpose. The ACCC alleged that Safeway had
contravened s 46 in relation to the removal, or threatened removal, from
display in particular Safeway supermarkets of bread supplied to it by bread
manufacturers, Tip Top, Sunicrust or Buttercup. Central to the ACCC’s
allegations was the claim that Safeway had a policy that if bread products of
a manufacturer were being discounted by another retailer (other than Coles
or Franklins) in the vicinity of a Safeway store, then all of that
manufacturer’s bread products would be removed from display for sale
from that Safeway store and other Safeway stores in the vicinity. The
ACCC alleged that the purpose of the policy was to punish the
breadmakers. Goldberg J, however, found that Safeway’s policy was procompetitive and involved Safeway asking the bread manufacturer for the
same cost price as it was giving to competitive stores. If such a comparable
cost price was not offered, then Safeway would remove that manufacturer’s
bread from display and cease purchasing it. Thus, while the ACCC failed
to prove the purpose element, it seems that this was not due to any lack of
information on the ACCC’s part. Rather, the ACCC had misinterpreted
Safeway’s purpose in engaging in the relevant conduct. This decision has
been appealed by the ACCC to the Full Federal Court.

(e)

ACCC v Rural Press Ltd 146. Mansfield J found that Rural Press and Bridge
Printing Office Pty Ltd contravened s 46 of the TPA by taking advantage of
a substantial degree of market power which it or they enjoyed in the market
for the supply of regional newspapers in the Murray Bridge market, either
for the purpose of eliminating Waikerie Printing House Pty Ltd as a
competitor in that market or for the purpose of deterring Waikerie Printing
from engaging in competitive conduct in a market. Waikerie Printing began
circulating its newspaper in competition with Rural Press and Bridge
Printing’s paper in Mannum. Waikerie Printing traditionally published a
regional newspaper in Waikerie only. Waikerie Printing withdrew its
publication from Mannum following warnings by Rural Press and Bridge
Printing of possible retaliation and the introduction by them of a new
newspaper into the Waikerie/Riverland area, the prime circulation area for
Waikerie Printing’s newspaper. The court appears to have had no difficulty
in reaching its conclusion on purpose. An appeal from this decision has
been heard by the Full Federal Court, but judgment is reserved.

(f)

NT Power Generation Pty Ltd v Power and Water Authority147. This was
an allegation of a s 46 contravention, instituted by NT Power Generation
Pty Ltd (NT Power), against Power and Water Authority (PAWA). The
application was ultimately dismissed on the grounds that Crown immunity
protected PAWA from the operation of the TPA. NT Power claimed that
PAWA contravened s 46 by failing or refusing to supply access to PAWA's
infrastructure to enable NT Power to sell electricity to persons in the

[2001] FCA 1861.
(2001) 96 FCR 389.
NT Power Generation Pty Ltd v Power and Water Authority (2001) ATPR ¶41-814.
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Northern Territory. NT Power further contended that the contraventions
also arose by virtue of PAWA's failure or refusal to continue to negotiate
with NT Power in relation to it obtaining access to PAWA's infrastructure.
NT Power argued that the conduct engaged in by PAWA was for the
substantial purpose of deterring or preventing NT Power from engaging in
competitive conduct in the market for sale and supply of electricity to
consumers of electricity in the Darwin-Katherine area. In considering the
case, Mansfield J expressed an obiter view that s 46 had been breached. He
found that PAWA's decision to refuse access to NT Power was made by
taking advantage of its market power. He stated further that148:
“[the relevant decision]...was made in the appreciation of the
existence of that market power, and of the capacity to exercise that
market power to decline access to its infrastructure. It was only by
virtue of its control of the market, and the absence of other
suppliers in the market, that PAWA could in a commercial sense
withhold access to its infrastructure.”
These cases show that courts are adopting a broad interpretation of s 46 lending
weight to the view that the purpose element does not require amendment.
The Business Council is concerned that, even without an amendment to s 46, recent
decisions such as Boral and Rural Press, make it increasingly difficult for
successful, efficient companies with substantial market share to legitimately defend
that market share from new competitors.
The outcomes of appeals in a number of the above cases may have important
consequences for the interpretation of the misuse of market power prohibition in s
46. It would be prudent to see what approach the appeal courts take before making
any substantive re-assessment of s 46.

4

An effects test
The addition of an effects test has often been proposed as a way of helping with the
perceived difficulties a plaintiff bears in making out a breach of s 46, or as
providing a more appropriate method of delineating between legitimate competitive
conduct and anti-competitive conduct.
An effects test would encompass behaviour that, regardless of the legitimate
purpose for the behaviour, has a substantially adverse impact on a competitor or
competition.
The crucial issue regarding s 46 is to ensure that it prohibits anti-competitive
conduct while allowing pro-competitive, conduct. An effects test under s 46 would
cause considerable uncertainty. Businesses that possibly possess a substantial
degree of market power will find it difficult to determine whether pro-competitive
conduct might be regarded as breaching an effects test. They may be confident that
they are not engaging in conduct for any unlawful purpose, but they may be
concerned that the effect of their conduct could be construed as leading to a
lessening of competition. To know whether they may be in breach of the TPA,
companies need to be able to predict the future effect of their actions. There are
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also real issues with showing the causal link between a company’s actions and the
observed effect in the market.
All of this uncertainty confers considerable power on the regulator. A lack of
certainty about whether conduct is unlawful is a powerful tool for the regulator,
since it increases its discretion.
There is also likely to be a higher rate of regulatory error in applying an effects test
than in applying a purpose test. A purpose test requires specific evidence to be
adduced of the purpose, or sufficient evidence of surrounding circumstances to
allow an inference to be drawn about the purpose. By comparison, drawing
conclusions about whether unilateral conduct is likely to have the effect of a
substantial lessening of competition requires a complex analysis of market
definition and the forecasting of potential effects on competition.
In this regard, despite the ACCC’s repeated public assertions that s 46 should
incorporate an effects test, the ACCC Chairman has previously acknowledged the
detriment such a test would bring. In his evidence before the Joint Committee on
the Retailing Sector, the ACCC Chairman, Professor Fels, appeared to argue
against the move to an effects test. After setting out arguments in favour of an
effects test, the Chairman stated149:
“Over the years there is no doubt that parliament and governments of all
persuasions have not wanted to take that step of putting an effects test into
the TPA, because they have just felt it would go too far. The purpose test,
with all of its imperfections, is a way of making sure that section 46 is not
carried too far. There are dangers in taking section 46 too far, because one
always has the problem that it can deter genuinely pro-competitive
behaviour. Just take the famous price cutting matter. There is always an
issue as to whether price cutting is good for consumers. On the face of it,
one would think so. But an effects test could take the edge off the incentive
for firms to compete keenly on price and other dimensions.
It is also likely to create greater uncertainty for business. That is
compounded by the fact that section 46 in its present form, because it has a
purpose test, is far less likely to catch unintended behaviour. In other
words, a firm may innocently be competing and unknowingly breaching a
section 46 effects test. So firms may unintendedly do anti-competitive
things— the big fish wags its tail and, without knowing it, wipes a small
player and, in doing so, breaches the law. So there is that kind of
consideration.
Another matter is that under section 46 there is the right of private action.
So, every time section 46 is strengthened you get a double effect. You get
more vigorous enforcement action, because if the commission did not act—
and there a number of reasons why we do not act—then you may get more
private actions. If you are, so to speak, a hawk on this matter, you will be
delighted at the prospect that there would be a lot of private action under
section 46. But it is also possible that actions under section 46 can be used
for tactical and anti-competitive reasons to stop competition. So there are
some concerns about the private uses that can be made of section 46 if
taken too far.”
149
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This is a persuasive case against the effects test on a number of fronts. Not the least
important of these is the disincentive it would provide for firms to compete more
vigorously. It would also encourage the tactical use of s 46 action in order to stall
or stymie competition.
Another argument sometimes raised in favour of an effects test under s 46 is the
inconsistency in having an effects test throughout the bulk of Part IV of the TPA
but not in s 46. However, this argument fails to appreciate that vigorously
competitive unilateral conduct is, as the High Court has recognised, “by its very
nature … ruthless”150. In this light, s 46 needs to be able to distinguish (not merely
prevent) the actions of companies that create efficiency and increase welfare, even
though their effect is damaging to competitors. For example, if one firm can take
advantage of its market share to invest in new technology that enables that firm to
cut prices substantially, then the effect might well be damaging to competitors. But
customers, and the economy, may be much better off as a result of that investment.
The statute, therefore, uses the purpose test to ensure that welfare-enhancing
conduct with the effect (but not the purpose) of harming competitors is not
proscribed. The fact that a company fails and exits a market should not
automatically lead to the conclusion that it has been the victim of misuse of market
power by a larger competitor.
Suggestions that these unwanted consequences of changing to an effects test could
be addressed through introducing an authorisation process for s 46 should be
dismissed as unworkable. Such a proposal would mean, in effect, that companies
would be obliged to seek the ACCC’s permission to compete.
It has also been argued that companies should not be concerned about the
uncertainties introduced by an effect tests, as these uncertainties can be clarified
during legal proceedings. But this is not the point. The Business Council is
concerned that, apart from an increase in unnecessary prosecution for many
companies the greatest damage is done when an investigation or prosecution is
announced. Successfully defending a court action has little effect in undoing this
damage (see the discussion on Procedural Fairness in Part Two).
Aside from these considerations, the proposal to move to, or incorporate, an effects
test into the misuse of market power provision has been considered in nearly every
major review of the TPA since its introduction. Without exception, the proposal
has been rejected. Consistent concerns with an effects test for s 46 have been that:

150

(a)

it would not be able to satisfactorily distinguish between desirable and
undesirable competitive activity, whereas the current test creates a fair
balance between misuse of market power and aggressive competitive
behaviour;

(b)

only purposive misuses of market power, and not inadvertent conduct or
efficiency-inspired conduct, should be at risk of breaching s 46;

(c)

an effects test is likely to bring within its ambit much legitimate business
conduct and so operate to stifle pro-competitive behaviour;

(d)

it could inappropriately broaden the application of s 46 and render its
application uncertain for businesses;

(1988) 167 CLR 117 at 191.
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(e)

it is not clear that the final result would differ from the existing
interpretation of s 46, given that courts may develop a gloss on an effects
test to ensure that it does not prohibit economically-efficient conduct; and

(f)

any difficulties in proving a breach of s 46 in relation to purpose have been
addressed by the facilitation of proof provision in s 46(7) of the TPA151.

Finally, the Business Council believes that in the recent cases discussed in this submission,
the current success and workability of s 46 is most evident. The section does not require
change. Change now could only lead to uncertainty as the section is re-worked and reinterpreted. This would be very costly to the community.
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C

CEASE AND DESIST

1

Background
The ACCC has, for some time, urged legislators to introduce measures to give the
ACCC a power to issue cease and desist orders152.
It is unclear precisely how such a power would work. In its submission to the Joint
Select Committee on the Retailing Sector in 1999153 , the ACCC suggested that it
should be able to issue cease and desist orders where it suspects that a breach of the
TPA has occurred. The recipient of the order would not be able to engage in the
conduct specified in the order unless it could prove in court that the conduct did not
contravene the TPA. Failure to comply would be punishable by the Federal Court.
Compensation would be payable for loss or damage caused by a breach of the
order154.
The apparent rationale for such a measure is the perceived need for speedy
sanctions and enforcement. The ACCC has alluded to the need for swift sanctions
“…in order to provide effective deterrents to conduct threatening the development
of effective and sustainable competition”155. The ACCC has also suggested that “an
administrative model where the regulator could prescribe standards of conduct
having regard to competition and public interest criteria”156 would provide better
and quicker outcomes concerning competition issues.
The ACCC proposed that cease and desist orders could be used to target “blatant
damaging anti-competitive conduct”. It further argued that such a power was
necessary to ensure that corporations breaching the law do not enjoy the benefit of
preventing or hindering competition while the matters are being brought to court157.
The Trade Practices Commission (“TPC”) noted in 1993 in submissions to the
Australian Law Reform Commission (“ALRC”) that the cease and desist power
could be a superior addition to administrative and judicial enforcement tools by
playing a dual role in compliance activities. First, a cease and desist power would
provide the TPC with a power to direct transgressors to comply. Secondly, the
power would enable the TPC to require compliance in appropriate cases without
resorting to the cost, formality and time delays of the court system.
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See for example ACCC, Annual Report 2000–2001, at 8: “The Commission is also concerned about
the length of time it normally takes to deal with issues of market power. To overcome this, the
Commission recommends cease and desist powers to order a temporary halt to conduct it considers a
breach of section 46 (and possibly, other sections of the Act) pending court review.”
ACCC Submission to the Joint Select Committee on the Retailing Sector 1999.
Australia, Report of the House of Representatives and the Standing Committee on Economics, Finance
and Public Administration, Competing Interests: is there balance? Review of the Australian
Competition and Consumer Commission Annual Report 1999-2000, Parliament of Australia, Canberra,
September 2001, at 51.
ACCC Submission to the Productivity Commission Review of Telecommunications Specific
Competition Regulation, August 2000, at 10.
Ibid at 77.
Australia, Report of the House of Representatives and the Standing Committee on Economics, Finance
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The ACCC most recently (albeit briefly) argued the case for cease and desist
powers in its evidence to the Senate Legal & Constitutional References Committee
in April 2002. The following dialogue transpired between the Committee Chair and
the ACCC Chairman158:
“Senator COONEY —The only other thing that is a matter of some concern is the
length of time the matter takes to conclude. If you have got an economic problem
now and you are going to solve it seven years down the line, there is some concern
to be expressed about that, isn't there?
Prof. Fels —Yes.
Senator COONEY —Is there any sort of way around that that you can see?
Prof. Fels —The commission believes there should be cease and desist—
Senator COONEY —We get all sorts of worries now about getting asylum seekers
processed and how dreadful it is and how long it takes. Well, this sort of thing is
delay personified, isn’t it?
Prof. Fels —Yes. We believe there should be a power for the commission to act to
protect competition in the short term…and then that the business can then take it off
to court, say after 90 days, and the court can see if the order should continue.”
There is a common thread throughout the Commission’s position on cease and
desist order —the need for speedy enforcement. But while speed of enforcement
may be one possible benefit of cease and desist powers, the efficacy of the powers
must be seen in light of:

2

(a)

the higher regulatory error costs their use would create;

(b)

the availability of adequate alternative tools; and

(c)

the substantial constitutional limitations associated with cease and desist
orders.

Why Cease and Desist Powers should not be Introduced
It is unclear whether the power to issue cease and desist orders would be restricted
to instances of ‘blatant damaging anti-competitive conduct’ and, if so, how this
restriction would be achieved.
Despite this lack of clarity, we address below some of the issues relating to cease
and desist orders including the constitutional problems they may pose. We also
mention the formidable body of opinion opposing the introduction of such powers
and the substantial array of tools already at the ACCC’s disposal to allow it to act
quickly to prevent anti-competitive conduct.
It should be noted that the primary rationale for cease and desist orders, that it takes
too long to get a court decision to stop anti-competitive conduct, is likely to be
fallacious. The Business Council believes it is unlikely in most cases that conduct
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that is anti-competitive would continue once the ACCC began investigating or
prosecution had commenced. The ACCC would need to be able to provide
substantial evidence of companies continuing with conduct that a court
subsequently found to be anti-competitive to substantive its argument.
Cease and desist orders would significantly increase the ACCC’s ability to
intervene in the commercial activities of companies and in the market, without any
checks or balances on the use of the orders. The scope for regulatory error would
be significantly increased. This raises the question of how companies would be
compensated for damage done to them when cease and desist orders are used
against commercial activity that is ultimately found not to have been in breach of
the TPA.
(a)

Existing tools
The ACCC already has a useful enforcement tool when court action is not
appropriate, or where conduct does not involve substantial collective
detriment. This tool is the s 87B undertaking. In spite of the Business
Council’s concerns about s 87B, discussed earlier, these enforceable
undertakings are flexible and can allow the Commission to reach timely and
cost effective outcomes not otherwise achievable by court order159.
More importantly, the ACCC can also seek interim injunctions under s 80
of the TPA. Because they are made by a court, interim injunctions require a
level of evidence to support claims made in relation to the conduct in
question. However, they may be sought on extremely short-notice - the
ALRC has pointed out that the ACCC may obtain an interim injunction in
less than 48 hours and has done so on many occasions160. The ACCC has
sought and been granted injunctions in the past, under s 46 and other
sections of the TPA161.
Implicit in the ACCC’s argument for cease and desist orders is the claim
that obtaining an interim injunction requiring conduct to cease is too
difficult. This argument has two main aspects:
(i)

that courts are unduly reluctant to grant interlocutory or interim
injunctions; and

(ii)

that courts will only grant injunctions on limited terms.

The first aspect is essentially a view that, in considering whether to grant an
injunction, the courts impose on the ACCC requirements of evidence and
argument that are inappropriately rigorous. Cease and desist orders would
be a means of avoiding this degree of rigour and accountability. The
second aspect recognises that while it may be possible to get an injunction
to make a person cease doing something, it may be difficult to get an
injunction to effectively prevent them doing something to someone else.
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It is acknowledged, however, that a s 87B undertaking is generally agreed towards the end of an
investigation, rather than being used to end conduct which is being investigated.
Australian Law Reform Commission, Compliance with the Trade Practices Act 1974, ALRC Report 68
1994 at [11.14].
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However, similar issues are faced by any party seeking an injunction. They
hardly justify the highly interventionist powers proposed by the ACCC.
Why should the ACCC have a power that is akin to an injunction but that
can be exercised in situations where courts would be reluctant to grant
injunctions?
While cease and desist powers would not necessarily be restricted to
s 46-type conduct, that is the area in which the most serious concerns arise.
In fact, the ACCC seldom seeks interim injunctions in s 46 cases even
though it has been successful in the past. Perhaps in most cases by the time
an investigation has proceeded far enough for the ACCC to be ready to go
to court, the conduct has ceased. The implication is that the ACCC would
act sooner, with a weaker case, in exercising a cease and desist power than
in instituting court proceedings.
The danger in giving the ACCC a cease and desist power is that the ACCC
might act on insufficient information and analysis. The distinction between
competitive conduct and anti-competitive conduct can be a fine one. The
risk of hindering legitimate and socially desirable conduct through the
precipitate or premature exercise of a cease and desist power could be
significant. There could also be a risk of intruding too readily on business
behaviour and of infringing the rights of business to defend its behaviour
before a court rather than before an administrative agency.
In effect, adequate and appropriate powers already exist to enable the
ACCC to respond quickly to claims of anti-competitive behaviour. A cease
and desist power is unnecessary and inappropriate.
(b)

Constitutional Limitations
Section 71 of the Australian Constitution vests judicial power in “the High
Court of Australia, and in such other federal courts as the Parliament
creates, and in such other courts as it invests with federal jurisdiction”.
In Brandy v Human Rights and Equal Opportunity Commission162, the High
Court held unanimously that a legislative attempt to confer judicial power
on an executive body of government was constitutionally impermissible.
In reaching its decision, the Court found that the relevant provisions of the
Racial Discrimination Act 1975 (Cth) purported to make a determination of
the Human Rights and Equal Opportunity Commission (“HREOC”)
binding, authoritative and enforceable, without a requirement that the
Federal Court make a judicial determination. Accordingly, the Court found
that the provisions were invalid to the extent that they vested judicial power
in the HREOC.
The cease and desist powers sought by the ACCC would have an effect
similar to the HREOC powers which the High Court found to be
constitutionally impermissible. While the ACCC is not seeking the power
to make its determinations binding per se, they would be binding in effect,
because failure to comply with an ACCC order would be punishable in the
Federal Court and compensation would be payable for loss or damage
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caused by a breach of the order. As such, it is likely that the cease and
desist powers, as have been previously proposed, would be constitutionally
invalid.
There have been suggestions that this difficulty could be resolved by giving
the ACCC power to issue an order under specified criteria, outlined in the
TPA. A new prohibition would be created in the TPA against acting in
contravention of an ACCC order. The ACCC would only have to show that
the firm had acted in a manner contrary to a valid ACCC order rather than
prove in court that the firm had acted anti-competitively.
The ACCC has already canvassed criteria for such a power. These cover
matters such as the firm’s degree of market power, use of the market power,
and the public interest in proscribing the conduct. While this formulation
uses some of the terminology of s 46, the result could be a much broader
test than the present s 46 test. Although much would depend on how the
criteria were spelled out, this appears to be a back door way of broadening
s 46.
(c)

Body of Opinion against Introduction
The ALRC in its 1994 Report concluded that “cease and desist orders are
not as quick and efficient an enforcement mechanism as their supporters
argue”. The ALRC was satisfied that the TPC (now the ACCC) “…already
has a number of enforcement tools, such as urgent judicial injunctions and
enforceable undertakings, which allow it to respond quickly and effectively
to contraventions of the TPA”163. Further, the ALRC recognised that
significant time and resources would still be required to gather sufficient
evidence to justify issuing a cease and desist order.
The Hilmer Report came to the same conclusion as the ALRC. Further, it
described cease and desist orders as being particularly harsh where complex
economic matters are involved164.
The TPC made submissions for a cease and desist power in 1991. The
Attorney General’s Department counselled against it for constitutional
reasons — namely, that as an administrative body, the ACCC cannot
exercise judicial power.
Proponents of cease and desist orders have sought to support their case by
pointing to the existence of similar powers overseas. For example,
reference has been made to the powers of the Federal Trade Commission
(FTC) in the US. The FTC enforces a variety of federal antitrust and
consumer protection laws and carries out its functions under the Federal
Trade Commission Act (15 U.S.C. 41-48). However, the FTC's efforts are
mostly directed towards stopping actions that threaten consumers'
opportunities to exercise informed choice. The FTC’s role in this context
therefore is more related to its role as a consumer protection agency rather
than as an enforcer of the primary United States antitrust legislation, namely
the Sherman Antitrust Act (15 U.S.C. 1-7) and the Clayton Antitrust Act
(15 U.S.C. 12, 13, 14-19, 20, 21, 22-27). And so it is not accurate to say
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that cease and desist powers exist in the US in relation to provisions
comparable to s 46. Great care needs to be taken when considering
arguments that overseas jurisdictions have provisions similar to those being
proposed for the TPA.
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D

TURNOVER-BASED PENALTIES

Proposals have been put forward for the introduction of turnover-based penalties for certain
contraventions of the TPA. The proposals would see fines set at 10% of the turnover of the
company, for breaches of:
1

s 45 and s 45A of the TPA (which prohibit price fixing agreements per se and other
agreements, arrangements or understandings which have, or are likely to have, the
effect of substantially lessening competition in a market); and

2

s 4D of the TPA (which prohibits exclusionary provisions)165.

At present, a number of different penalties may be imposed for a breach of Part IV of the
TPA166:
(a)

pecuniary penalties — up to $10 million for corporations and up to $500,000 for
individuals per contravention;

(b)

injunctions – under s 80 of the TPA, a court may grant injunctions (including
interim injunctions) to restrain breaches or attempted breaches of the restrictive
trade practices provisions of the TPA. An application for an injunction may be
made by any person (except in the area of mergers167);

(c)

damages – under s 82 of the TPA, a person who suffers loss or damage as a result of
a contravention of Part IV of the TPA may bring proceedings against the person
who is in contravention or a person who is involved in that contravention; and

(d)

ancillary orders for specific performance and rescission and variation of contracts.

Section 76 of the TPA empowers a court to impose pecuniary penalties for breaches or
attempted breaches of Part IV. The section also provides pecuniary penalties against those
who aid, abet, induce, are knowingly concerned in, or have conspired with others to effect
the contravention. A Court has a discretion to apply a penalty that it determines appropriate
having regard to all “relevant matters”, including:
(a)

the nature and extent of the act or omission;

(b)

the nature and extent of any loss or damage suffered as a result of the act or
omission;

(c)

the circumstances in which the loss or damage occurred; and

(d)

whether the person has previously been found to have engaged in similar conduct.
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See for example Professor Allan Fels, “ACCC Calls For Stronger Criminal Sanctions Including Jail
Sentences for Price-Fixing Offences Under Trade Practices Act”, Media Release, MR 137/01, 8 June
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The Courts have held that the object of pecuniary penalties imposed under s 76(1) is
deterrence,168 along with the public interest in enforcing the provisions of the TPA169.

1

Arguments for Proposal
In calling for a turnover-based penalty, it may be argued that:
(a)

the profits gained from acts of collusion far exceed the current maximum
penalty the courts are able to impose;

(b)

the fines currently imposed on individuals or corporations have, in practice,
little impact on the wrongdoer’s personal or professional standing. As such,
repeat offending is likely and only a more severe sanction will act as an
effective deterrent;

(c)

Australia is out of step with its major trading partners who currently impose
turnover-based penalties— such as the UK, the European Union and the
United States. The ACCC for example, argues that this exposes Australia
to enormous risks, commenting170:
“It is crucial to the future integrity of Australian markets that these
multinational firms, which operate in major foreign markets with
much tougher penalties, do not come to see Australia as being soft
on serious hard core collusion and anti-competitive conduct.”

2

Evaluation of the proposal
The principal argument for turnover-based penalties is that the current penalty
regime under the TPA is inadequate. However, as already noted, while the current
pecuniary penalties which may be imposed under s 76 of the TPA are $500,000 for
an individual and $10 million for a corporation, for each offence, the Courts have
generally not seen fit to impose the maximum penalty. The largest fine imposed on
a corporation in 2001 was $15 million on Roche Vitamins Australia Pty Ltd. In the
recent Distribution and Power Transformer case171, the most significant penalty
was $7 million, awarded against Schneider Electric (Australia) Pty Limited. This
demonstrates that the current regime allows scope for imposing more stringent
penalties, without the need for a turnover-based penalty. The Court in the recent
transformer case stated that it had “ample opportunity to impose a penalty that is
adequate”172.
Even if current penalties are viewed as inadequate, the other issue to consider is
whether a turnover-based penalty system is an appropriate response. Penalties
based on turnover rarely measure or relate to anything that is relevant to the offence
or penalty. They do not relate to: (i) the harm caused by the conduct; (ii) the extent
to which the company may have benefited from the conduct; or (iii) the company’s
capacity to pay. (Companies may have a large turnover and be quite unprofitable –
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indeed, if profit margins are negative, the larger the turnover, the bigger the loss).
Penalties of 10% of annual turnover could also have potentially grave consequences
for the commercial viability of some corporations, particularly in markets where
competition is fierce and margins small173. They may also inappropriately damage
the whole company where breaches of the TPA have occurred as the result of
unauthorised behaviour by relatively junior managers. Finally, turnover penalties
ultimately punish the company’s shareholders, not necessarily its managers.

173
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E

DIVESTITURE

A number of proposals have been put forward to amend the TPA to allow the ACCC to
address competition concerns by seeking the divestiture of shares or assets. Two recent
proposals include:
1

a proposal put to the Senate Legal and Constitutional References Committee to give
the ACCC the ability to seek divestiture where an ownership situation arises that
has the effect of substantially lessening competition; and

2

a proposal put by the ACCC to the same Committee to allow the ACCC to seek
divestiture for “cases of flagrant or repeated anti-competitive conduct”.

1

Senate Legal and Constitutional References Committee
The Senate Legal and Constitutional References Committee recently conducted an
inquiry into whether the TPA should be amended to give the ACCC the ability to
seek divestiture where an ownership situation arises that has the effect of
substantially lessening competition. The proposed amendment was described as “a
power to break up…monopolies which substantially inhibit competition, or (as is
more likely in the Australian market situation), to reduce their market power in
particular regional markets by requiring limited and selective divestiture”174.
Parallels have also been drawn with US anti-trust laws.
It has been argued that a divestiture power is “a natural corollary to and extension
of the ACCC’s power under s 50 of the TPA to prevent acquisitions which would
result in a substantial lessening of competition”175. In effect, the combination of the
existing powers of the ACCC under s 50 and the proposed divestiture power would
give the ACCC a largely unrestricted power to restructure markets in Australia in a
manner in which the ACCC believes contributes to competition. A divestiture
power would provide an ultimate threat to break up a company, at least in some
market segments.
It may be argued that the divestiture power would be “largely a reserve power”176.
It could be difficult, however, to ensure this remained the case. The Business
Council would be concerned that such a power would invite companies that were
struggling in competitive markets to put pressure on the ACCC to seek divestiture
of their competitors assets.
The Business Council also questions whether such a power is needed when the
powers over misuse of market power have been considerably enhanced. The
significant increase in the controls over market behaviour reduces the need for
additional controls over market structure.
The use of a divestiture power would also raise a number of issues. For example,
difficulties could arise if a suitable purchaser were not available for divested assets.
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The lack of a competitive market for such assets could have unforeseen and
undesirable consequences, such as the loss of services to rural or regional
communities. Again, the exercise of divestiture powers could adversely affect third
parties such as employees, minority shareholders and creditors.
The existence of such a power would also contribute to business uncertainty and
would discourage growth and investment by large corporations in less competitive
markets.
The practical limitations of divestiture provisions, as demonstrated by experience in
the United States177, were identified in the Law Council of Australia’s submission
to the Senate Committee. In summary, the difficulties such a power presents
include178:
“the damage that can be carried out to the efficient operation of businesses;
the time delays, costs and difficulty of attempting to devise a divestiture
order; and the fact that on the evidence there has often been little likelihood
of a viable competitor arising from the ashes”
As the Law Council also noted, since 1890 US courts have ordered only 33
structural reorganisations under the US Sherman Act, and all but eight of these
occurred before 1950179.
A limited divestiture power exists already under s 81 of the TPA, as a remedy for a
breach of the merger provisions of s 50. However, for the reasons outlined above in
connection with US experience, Australian courts have been very reluctant or
unable to exercise the power. Even where attempts have been made to exercise the
power, they have failed through the lack of suitable buyers for the assets (for
example, the attempts to break up the Ansett/East-West merger and the Allied
Mills/Fielder Gillespie/Goodmans merger180).
(a)

Creeping Acquisitions
A divestiture power has also been argued as a remedy for the concentration
of industries through “creeping acquisitions”. The term “creeping
acquisitions” describes a series of incremental acquisitions by which a
corporation achieves a market share that arguably the ACCC would not
have allowed had the acquisitions been aggregated into a single purchase.
Concerns with “creeping acquisitions” have most frequently been raised in
the retail sector. Proponents of a divestiture power argue that the power
addresses ownership situations that can arise through acquisitions of this
kind - acquisitions that slip through the s 50 merger test.
The Business Council considers that creeping acquisitions are already
adequately dealt with under the current competition regime. The current s
50 test prohibits mergers or acquisitions that may lead to a substantial
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Committee Inquiry into s.46 and s.50 of the Trade Practices Act, Parliament of Australia, Canberra 19
February 2002,
<http://www.aph.gov.au/senate/committee/legcon_ctte/tradepractices/Submissions/sublist.htm>.
Ibid at 10.
Ibid at 12.
Ibid at 13. Following Arnotts take over of Nabisco it was successfully ordered to divest itself of the
biscuit businesses that it had acquired.

Business Council of Australia
9 July 2002

112

lessening of competition. The Merger Guidelines issued by the ACCC
state, under the heading Market concentration, that181:
“A further relevant consideration is the extent of the increase in
concentration. In many situations the acquisition of a small market
player, resulting in a small increase in concentration, will have
little effect on competition. However, in some instances a small
increase in concentration may involve the removal of a market
participant which played a significant role in maintaining a
competitive market, e.g. by undermining attempts to coordinate
market conduct. In other circumstances a small acquisition may
form part of a pattern of creeping acquisitions, which have a
significant cumulative effect on competition”.
The fact that the ACCC is prepared to consider the impact on very narrowly
defined markets was amply demonstrated by the supermarket analysis
undertaken with the sale of Franklins.
In addition to the above, the TPA was amended in 2001 so that s 50 now
clearly applies at the level of regional mergers. According to the Law
Council’s submission to the Senate Legal and Constitutional References
Committee, the “acquisition by a major retailer in a country town of its
only competitor would be most likely to raise issues under s 50, as
amended, and may be prohibited under the existing law”. In effect,
concerns about “creeping acquisitions” have already been addressed.
On the issue of a wide-ranging divestiture power, the Business Council
agrees with comments made by the ACCC’s Chairman before the Joint
Select Committee on the Retailing Sector182:
“it is very interventionist. It would represent a considerable
stepping up of the Trade Practices Act if you had a full-blooded,
full-scale divestiture law introduced where the commission and/or
anyone else could simply go to court and argue that an industry
should be broken up or even that there should be a divestiture
because of unlawful behaviour.”
Given the significant implications of introducing such a power, and the lack
of clear evidence that it is necessary, the Business Council does not support
such a proposal.

2

“Flagrant or repeated anti-competitive conduct”
The ACCC did not support the wide-ranging divestiture power proposed to the
Senate Legal and Constitutional References Committee. Instead, the ACCC
proposed183:
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“a limited extension of the existing power [under section 81] by providing
the Court with the option to order divestiture where there is a contravention
of section 46 of the Trade Practices Act, noting it is unlikely that the power
would often be invoked”
The ACCC went on to argue that divestiture184:
“as a structural remedy would have most utility in situations where the
structural characteristics of a market have more than transitory anticompetitive effects and the existing conduct remedies prove ineffective in
preventing flagrant or repeated incidents of anti-competitive conduct”
The ACCC did not provide any information on whether such “flagrant or repeated
incidents of anti-competitive conduct” actually occur.
The ACCC proposal would address two concerns with the suggested wide-ranging
power. They are: (a) that a corporation could be in breach of the wide-ranging
power through no fault of its own; and (b) that the wide-ranging power raises
questions about the separation of powers.
In response to the proposal before the Senate Committee, the ACCC submission
noted that the proposed provision185:
“could at times create an anomalous situation in terms of the rest of the
TPA, which is largely focussed on conduct. For example as a result of a
competitor exiting the market, a corporation could innocently find itself in a
position where it owns certain assets and the mere fact of that ownership
has the effect of substantially lessening competition. This would mean that
a corporation could be subject to a possible divestiture order even though it
had not been involved in any unlawful conduct”
On the question of separation of powers, the ACCC submission noted that the
proposed provision186:
“may also be susceptible to challenge as to its validity, as a law with
respect to the “acquisition of property” within s51(xxxi) of the
Commonwealth Constitution. If the proposed s50AA was characterised as
a law with respect to the “acquisition of property”, the law will only be
valid if the person dispossessed is compensated on “just terms”. If a Court
were to order divestiture of assets under the proposed s50AA, there would
be no certainty that the consideration provided by the acquirer pursuant to
the divestiture order would constitute “just terms”.
While it is true that the ACCC proposal would address these two concerns, it does
not overcome the basic problems with divestiture outlined above. Divestiture
would still be a problematic remedy, difficult for the courts to use and potentially
damaging to third parties and competition more generally.
Finally, the provision would raise the level of regulatory uncertainty for
corporations with significant market share. These corporations could not know with
184
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certainty when an attempt was going to be made to invoke the provision. Given that
even the proponents of divestiture provisions have noted that it would be “largely a
reserve power”187 and that “it is unlikely that the power would often be invoked”188,
it is difficult to see that such a power is justified.
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F

COLLUSION – CRIMINAL SANCTIONS

Part IV of the TPA makes the practices of collusion, bid rigging and market sharing
unlawful. The penalties for corporations and for executives and employees for
contravening Part IV are severe. While the Part IV penalties are civil, they carry a definite
quasi-criminal stigma and are potentially many times greater than the heaviest fines our
criminal courts impose.
The ACCC has publicly argued that gaol sentences and fines be introduced for this unlawful
conduct. These would apply to executives of “big business” but not for executives of small
to medium-sized businesses or union officials. The ACCC has sought to justify those
proposed sanctions by likening collusion to a form of “theft”. But if the ACCC is looking
at punishing a form of “theft”, then not to punish “thieves” who are employed by small to
medium-sized businesses or members of unions makes no commercial, legal or common
sense.
(a)

“Big” Business and “Small” Business and Others

There are no policy reasons why criminal sanctions should be reserved for executives and
managers of large corporations. It has recently been noted that, “at least so far as price
fixing and, in many cases, [as] an incidental consequence, market sharing, are concerned,
small business is, if anything, more often involved in the practice”189. Of the “price fixing
and cartel” prosecutions initiated by the ACCC during 2000-01, seven were against small
to medium sized enterprises and five were against larger corporations190. While it might be
argued that collusion by large corporations has a potentially greater impact on the market
and consumers, this is more appropriately addressed through sentencing. If criminal
sanctions are applied only to executives and managers of large corporations, the situation
could easily arise where some members of, for example, a price fixing arrangement were
subject to criminal sanctions, but others, representing smaller firms, were not. If criminal
sanctions are to be applied, they should apply across all businesses.
While the ACCC appeals to overseas precedent in support of criminal sanctions, it ignores
overseas precedent by seeking to restrict criminal sanctions to big business. Criminal
sanctions in the US, Canada and as proposed in the UK, are all of general application.
There appears to be no overseas precedent for criminal sanctions restricted to big business.
The argument for criminal sanctions seems to be that the current penalty regime does not
sufficiently deter price fixing and other anti-competitive arrangements. It is also said that
overseas jurisdictions have such penalties and that this provides a precedent for their
introduction into Australia191.
The inadequacy of the current penalties is discussed, above, in relation to the proposal to
introduce turn-over based penalties. As we pointed out, the existing penalty scheme under
the TPA is quite severe. Under s 76 penalties may be imposed of $500,000 for an
individual and $10 million for a corporation, for each offence. The potential penalty for
price fixing or other such activities is significantly higher than the ceiling publicly
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suggested by the ACCC192. Also, Courts to date have not generally seen it necessary to
impose the maximum penalty. Recently, Finkelstein J of the Federal Court highlighted the
deterrent role of penalties, noting that “general deterrence is the most important element of
sentencing antitrust offenders”193. His Honour also noted that existing penalties were
“steep”194. In discussing the role of deterrence, Finkelstein J noted195:
“It follows that the penalty must be set at a meaningful level, that is it must be
sufficiently large to be an effective deterrent. Because antitrust violations are, or
are intended to be, profitable, the penalty must be so great that the corporation will
perceive no hope of gain…The penalty may be up to $10,000,000 for each
contravention in the case of a corporation and up to $500,000 in the case of an
individual. As most antitrust violations result in many contraventions, the court has
ample opportunity to impose a penalty that is adequate. Whether it has done so in
the past is, of course, a different matter.”
Despite his Honour’s reservations about whether adequate penalties were always applied, it
is clear that he had no concerns about the adequacy of the penalties available to the Court.
Nor did he feel it necessary to impose the maximum penalty available under the Act, or
suggest that criminal sanctions were necessary to achieve the required level of deterrent.
As to overseas precedent for criminal sanctions, it has been suggested that while
jurisdictions such as the US have had criminal sanctions in place, there is little evidence that
this has led to noticeably less collusive behaviour196.
(b)

Summary of Business Council’s View

The Business Council’s position is this:
(c)

it views with abhorrence price collusion, bid rigging and market sharing;

(d)

it believes the severe penalties which currently apply for those offences are an
adequate deterrence and a case for any change in this area has yet to be made out;

(e)

these issues are also currently the subject of a detailed inquiry by the Australian
Law Reform Commission (ALRC), the report of which should be considered before
final recommendations on the penalties under the TPA are made.

If the Committee concludes that greater deterrence over and above the current penalties is
needed (in the form of crimes which carry criminal sanctions) then the Business Council
would support such measures. It would do so on the basis of proper safeguards. That is so
long as they:
(i)
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ordinary application of Part IV of the TPA; and
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(ii)

makes that culpable behaviour a separate crime in the criminal code ( with
all normal criminal law protections, such as the need to prove “mens rea” or
intentional or fraudulent acts). (Part IV of the TPA would continue to apply
as at present);

(iii)

punish the culpable behaviour by a range of sanctions such as gaol
sentences, penalties and fines (depending on the gravity of the crime), as is
currently the case with other criminal offences;

(iv)

apply the punishment to all those directly involved in the culpable
behaviour - that is, to those employees or persons who committed the
crimes as well as the executives of companies who were culpable
participants;

(v)

make no distinction between the size of business or the industrial
organisation to whom the culpable employee or culpable executive may
belong; and

(vi)

accord those charged with, the due process of the criminal law (involving
police investigation and prosecution by the Director of Public
Prosecutions).
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G

AUTHORISATION OF COLLECTIVE BARGAINING

The Business Council is aware of a number of proposals, particularly from small business,
for improvements to the authorisation process for collective bargaining. The Business
Council has not seen sufficient detail of the proposals to form a view about them. However,
it does recognise that many of the problems identified with the current authorisation process
for collective bargaining are similar to the problems that companies face when seeking
authorisation for mergers. The Business Council is therefore likely to support moves that
would make the process more efficient and less costly to small businesses. The Council
would not, however, support blanket exemptions or ‘carve outs’ from the TPA.
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APPENDIX 1 - GLOBAL COMPETITION REVIEW
The Global Competition Review (GCR) is the UK-based international journal of
competition policy and regulation. Its Rating the Regulators survey is a leading assessment
of the abilities and efficiency of competition regulators around the world.
The most recent survey has found both strengths and weaknesses in the ACCC’s
administration of competition regulation. Overall, the ACCC received a middle-range
rating of three out of five. The findings of the survey are extracted below:
“GCR Survey
The ACCC’s speed of merger handling is well regarded and its leadership is given
an unusually strong endorsement. The authority also boasts good scores for
security of information and speed of non-merger handling. Scores for ease of access
to third-party complainants, informal guidance and consistency in decision-making
are only marginally satisfactory. Dissatisfaction with the ACCC is concentrated in
three areas: transparency, independence, and expertise in handling legal and
economic issues. Of these, transparency receives the lowest score.
GCR Comment
In general, lawyers see the lack of pre-merger enforcement as a positive aspect of
Australia’s competition regime. Parties may approach the ACCC for ‘comfort’
letters if they wish, and the authority rarely goes back on a letter suggesting that the
merger or acquisition will not be challenged. There are, however, serious
procedural concerns when the ACCC suggests that the parties obtain authorisation
for a complex transaction. ‘In difficult matters it may delay the matter rather than
make a decision which will either be unpopular or which they do not believe that
they can justify,’ comments a top practitioner. Such tactics, which can result in
parties becoming frustrated and discontinuing discussions, are seen to be a problem
in the oil sector, or in new and deregulated areas. In addition, say lawyers, appeals
can be delayed before the tribunal for four months or more while the Commission
pursues obscure lines of reasoning. ‘You have to disclose all the information to the
Commission, but they don’t always tell you of the logic behind the argument they
are following,’ comments a respected practitioner. Many in the Australian
competition community feel that the Chairman’s experience and his ability to come
across as both erudite and populist have served the ACCC well. The overall
impression is that he has been highly successful in convincing the business
community to make consumer protection a high priority.”
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APPENDIX 2 – GROWTH IN POWER OF THE ACCC
Over the past six years, the powers and operations of the ACCC have expanded
considerably with many areas previously exempt now within its scope. The operations of
the ACCC now directly impact on the commercial operations of business in almost every
market. This table demonstrates the growth in power of the ACCC since 1995.
Significant additions to the powers of the ACCC since 1995
1995

Took over the functions of the Prices Surveillance Authority.
Given power to arbitrate disputes over access to facilities of national
significance.
Extension of the TPA’s restrictive trade practices provisions in relation to
unincorporated entities (including the professions) under the competition
code.
ACCC given the power of enforcing the TPA in relation to government
business enterprises.

1996

Extension of the TPA to cover all areas of business, including the
previously exempt business activities of Australian local governments.

1997

ACCC assumed the primary role for competition and economic regulation
of telecommunications services (including on-line services).
ACCC given the role of Transmission regulator under the National Third
Party Access Code for Natural Gas Pipeline Systems.

1998

1999

Amendments to the TPA aimed at strengthening the position of small
business:
(i)

Section 51AA prohibiting unconscionable conduct by a
corporation engaged in trade or commerce.

(ii)

Section 51AC prohibiting a stronger party from dealing
with a disadvantaged party in a harsh or oppressive
manner in transactions under $ 1 million dollars. Not
available to publicly listed companies.

(iii)

Section 51AD providing for codes of conduct to be
enforceable under the Act.

(i)

ACCC given competence over price exploitation and
price monitoring in relation to the New Tax System with
penalties of up to $ 10 million per offence (to 30 June
2002).
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2001

ACCC assumes role as regulator of electricity transmission pricing from
1 January 2001.
Major court decisions handed down that considerably broaden the
application of s 46- ACCC v Rural Press; Melway Publishing Limited v
Robert Hicks, ACCC v Boral.
(i)

Decisions to “lower the threshold” that the ACCC has to
meet in establishing that a company has a substantial
degree of market power and has taken advantage of that
power for a prohibited purpose.

On 26 July 2001 the Act was further amended.
The amendments extended the ACCC’s power to commence
representative actions to include a contravention Part IV of the TPA.
They simplified the requirements that the ACCC must satisfy before it
may commence representative actions. In addition, the ACCC has been
given the option of intervening, with leave of the court, in private
proceedings which raise an issue of public interest.
The amendments expanded the types of sanctions that a Court may
impose. The Court may now make “community service orders”,
“probation orders”, “corrective advertising orders” and “adverse publicity
orders” where they find the Act has been breached. The penalties which
the Court may order for a breach of the consumer protection provisions of
the Act have also been increased to a maximum of $220,000 for
individuals (from $40,000 previously) and $1.1 million (from $200,000)
for corporations.
In addition, the unconscionable conduct provisions have been extended to
business transactions involving the supply or acquisition of goods and
services to a value of up to $3 million (increased from $1 million).
Furthermore, the limitation period in which a person must commence
legal proceedings has been extended to six years from the date that a
cause of action accrued.
The ACCC has also been expressly empowered to investigate “regional
mergers” in markets smaller than a single state, removing any doubts that
such small mergers were within the ACCC’s regulatory competence.
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APPENDIX 3 – TAX SYSTEM MODELS
Taxpayers’ Charter
The Taxpayers’ Charter has been viewed as a means of encouraging taxpayers to
voluntarily comply with their legal obligations. The Australian Tax Office (ATO) realised
it had to set in place a relationship with the community, based on mutual trust and respect.
Within that relationship the ATO envisaged:
“- a professional and responsive Tax Office that is fair, open and accountable in helping
members of the community comply with their tax obligations at least cost and inconvenience
to themselves;
- a Tax Office that is effective in bringing to account those who intentionally seek to avoid
their obligations; and
- a community that trusts, supports and respects the Tax Office in doing this.”
A Federal Parliamentary Committee drawn from both Houses recommended the Taxpayers’
Charter, and it was developed by the ATO after wide consultation. The introduction of the
Charter on 1 July 1997 fulfilled an election commitment by the Federal Government. At
the time of its release, the Treasurer, Peter Costello, said:
"We want taxpayers to know where they stand so that they can have greater confidence in
dealing with the Tax Office. As well as spelling out taxpayers' rights, the Charter sets out
the service and other standards taxpayers can expect, as well as how to be heard if they are
dissatisfied with a Tax Office decision or action.”
“Taxpayer rights include the right to an explanation for a Tax Office decision, the right to
an independent review of ATO decision, the right to expect that the Tax Office will be
accountable for what it does, the right to help in minimising compliance costs, and the right
to gain access to information held by the Tax Office. We see the Taxpayers’ Charter as a
blueprint for a more open and responsive organisation. The Charter is backed up heavily
by a new complaints service and the ability for taxpayers to lodge complaints with either
the Ombudsman or the Privacy Commissioner. In some areas legal sanctions will apply,
and as an organisation, the Tax office will report to the Parliament on its performance.”
Charter of Business Taxation
The Ralph Review of Business Taxation recommended that a Charter of Business Taxation
be adopted to establish an accepted framework within which Australian taxation laws
affecting business could be consistently developed and maintained. The Charter was
recommended in response to the widespread dissatisfaction and frustration with the
operation of the business tax system. The Review concluded that an overriding reason for
this was the complexity and ad hoc nature of the current system.
To address these systemic deficiencies, the Ralph Review recommended the adoption of an
enduring and far more transparent framework for business taxation in Australia. It was
recommended that the new framework be expressly articulated, conceptually sound and
based on agreed national objectives and framework design principles. The setting out of
these objectives in a Charter of Business Taxation has given them lasting visibility, focus
and status, and assisted in making accountable those responsible for their implementation.
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The Board of Taxation
The Board of Taxation was established by the Federal Government in August 2000 to bring
a business and broader community perspective to improving the design of taxation laws and
their operation. The Board provides a source of non-bureaucratic policy advice to Treasury
Ministers on a wide range of tax policy and administration matters. The chairman and
majority of members of the Board are appointed from business (including small businesses),
the tax advising professions and community organisations. Current ex-officio members are
the Secretary to the Treasury, the Commissioner of Taxation and the Chief Parliamentary
Counsel. The Board is supported by a small secretariat based in the Treasury.
The Inspector General of Taxation
The Minister for Revenue and Assistant Treasurer, Senator Helen Coonan, has released a
consultation paper outlining proposals for a new taxpayers’ advocate to act as a key
independent adviser to Government on tax administration and process197.
The Inspector General of Taxation (IGOT) will be established as a statutory authority in the
Treasury portfolio, with wide investigative powers to examine the operation of the current
tax administration system and improve fairness, efficiency and integrity for taxpayers.
The role of the Inspector General is to achieve a fairer and more responsive tax
administration system. The Inspector General will also be expected to conduct reviews of
systemic problems in the tax administration system, and could consider matters including:
(a)

the operation of the self-assessment system, the compliance obligations it places on
taxpayers and the clarity of the information provided to taxpayers about the system;

(b)

the ATO’s processing of tax returns, including the efficiency of the system and
compliance costs;

(c)

the system of public, private and oral rulings, and how the system can be improved;

(d)

the administration of penalty and interest provisions including remission criteria;
and

(e)

the appropriateness of ATO audit guidelines, their application and timeliness.

The Inspector-General is not intended to replace existing points of review, but rather will
fill gaps that currently exist. The stated objective is to enable the Commissioner of
Taxation to continue to independently administer the tax laws, while strengthening the
framework for reviewing systemic issues arising from tax administration. It is also seen as
a means of improving the way the Commissioner interacts with, and is perceived to interact
with, taxpayers.
To ensure that the Inspector General can operate effectively, he or she would require broad
investigative powers, although it is obviously vital that confidentiality be observed in
relation to any taxpayer information obtained in the course of an investigation. The
Inspector General will be an advocate for taxpayers, but individual complaints will continue
to be dealt with by the Ombudsman.
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Relationship between the IGOT and the Board of Taxation
The distinction between the role of the Board of Taxation and the Inspector General is that
the former will focus on tax policy advice and consultation, while the latter will focus on
improving the administration of the tax system.
Despite these separate roles, it is expected that a strong working relationship will exist
between the Inspector General and the Board of Taxation, so that matters of common
interest about the tax system can be pursued.
The Taxpayers’ Charter compared with the ACCC’s Charter
The difference in detail and content between the Taxpayer’s Charter and the ACCC’s
Charter can be demonstrated at a glance. The ACCC’s Service Charter is one page in
length, whilst the ATO’s is 102 pages. The detail which the ATO’s guide gives consumers
about matters such as legal rights, standards, privacy, confidentiality, and the like is in a
completely different league to that provided by the ACCC. A salient example is the regular
references in the ATO’s Charter to a taxpayer’s rights to refer complaints to either the
Commonwealth Ombudsman or the Privacy Commissioner. Nowhere does the ACCC
Charter mention such options. In fact, the ACCC deals with complaint resolution
internally, through staff, managers or the CEO. If this does not adequately resolve the
issue, the ACCC states that it will then advise the complainant where to take their complaint
further.
One of the essential elements of the Australian Standard (AS4269) for Complaints Handling
is that consumers have access to an external complaints handling body. The ACCC
embraces this standard as one appropriate for business to follow198. But the ACCC’s
charter is silent as to where business or consumers can make complaints regarding the
ACCC’s handling of matters other than to the ACCC itself.
Whilst the ACCC Service Charter briefly states its values (that the ACCC treats entities and
individuals with courtesy, promptness, objectivity, etc), it does not give anywhere near the
same amount of detail to consumers and businesses as the ATO’s Charter. It says that
information about rights and obligations may be obtained from ACCC offices, but no more.
The complaints handling procedure is detailed in one paragraph, and rights of appeal are not
outlined, (although as mentioned above, the ACCC states that it will advise unsatisfied
parties where else to take their complaint.)

198

Professor Allan Fels, “Doomed Firms Ignore Customer Complaints”, Media Release, MR 121/99 8 July
1999.

Business Council of Australia
9 July 2002

125

APPENDIX 4 – CURRENT ACCC SERVICE CHARTER
“This charter sets out the standards of service you can expect from us and the steps you
may take if these standards are not met.
Our mission is to enhance the welfare of Australians by fostering competitive, efficient, fair
and informed Australian markets.
Values of the ACCC
We value integrity, openness, effectiveness, efficiency, professionalism, and innovation in
the way we perform our work.
Professional, quality service
You will be treated with courtesy and our staff will be helpful.
Your questions and inquiries will be answered promptly.
We will be objective in our dealings and will take steps to ensure that our guidelines
concerning conflict of interest are adhered to.
We will give you reasons for decisions.
Responsiveness
You can contact us by telephone, fax, in person or electronically during normal business
hours.
Over the telephone and at the counter we will identify ourselves to you. Our letters will
have a contact name and telephone number on them.
All switchboard telephone numbers will be answered from 8.30am to 5.30pm each business
day. We will follow up telephone messages within 24 hours. Correspondence requiring
response will be acknowledged as soon as practicable. Responses will be provided within
28 days, but where this is not possible we will keep you informed of progress.
Where it is not appropriate for us to help you we will refer you to the relevant organisation.
Information
You will be able to obtain information about your rights and obligations under the
legislation we administer from ACCC offices.
We will provide information and guidelines in plain language.
We will respect your rights to privacy and confidentiality.
Complaints
If we fail to meet these standards:
•

first try to sort it out with the staff member you're dealing with;

•

talk to that staff member's manager if you're not satisfied;
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•

if you are still not satisfied, or if the above suggestions are not appropriate in the
circumstances, write to or telephone the Chief Executive Officer.

The Chief Executive Officer will respond to your complaint within 10 days of receipt.
If you are still not satisfied we will advise you where else to take your complaint.”
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APPENDIX 5 – USE OF SECTION 155
The following statistics for the use of s 155 have been provided by the ACCC.
Section 155(1)(a) & (b):
2001–2002
TOTAL TO DATE

301

2000–2001
TOTAL

189

1999–2000
TOTAL

129

1998
TOTAL

51

Section 155 (1) (c):
2001–2002
TOTAL TO DATE

113

2000–2001
TOTAL

88

1999–2000
TOTAL

47

1998
TOTAL

33

Section 155 (2):
2001–2002
TOTAL TO DATE

8

2000–2001
TOTAL

1

Please note – in the statistics tabled above, for the year 2002, Notices issued under more than one
conduct are counted once.
In the forthcoming ACCC Annual Report (2001 – 2002) Notices issued under more than one
conduct will be counted once for each conduct.
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APPENDIX 6 - MEDIA REPORTS ON THE OIL RAID

