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The Business Council of Australia (BCA) is an association of chief executives of 100 of Australia’s
leading corporations. The BCA was established in 1983 to provide a forum for Australian business
leaders to contribute directly to public policy debates to build a better and more prosperous
Australian society. Its role is to formulate and promote the views of Australia’s leading businesses.
The BCA is committed to achieving the changes required to improve Australia’s competitiveness
and to establish a strong and growing economy that meets the aspirations of the whole
Australian community.

A SCORECARD OF STATE RED TAPE REFORM

EXECUTIVE SUMMARY

1.1 Background

1.2 Despite reform commitments, red tape
continues to grow

Reform of government regulation is an ongoing
focus for the Business Council of Australia, which
continues to be concerned about the volume of
red tape and its associated compliance burden
on Australian businesses and the community.
In May 2005 the BCA published its Business
Regulation Action Plan for Future Prosperity.
The action plan found that the level of red tape
in Australia was growing at three times the rate
of economic growth, and that much of Australia’s
business regulation was uncoordinated.
In the four years from 2000 to 2003 the
Commonwealth Parliament passed as many
pages of legislation as were passed in the entire
period from 1901 to 1969. Commonwealth and
state governments added more than 30,000 pages
of new laws and regulations in 2003 alone.1

The BCA welcomes all these initiatives. However,
despite these commitments, growth in the amount
of regulation does not appear to have slowed.
The Institute of Public Affairs recently reported
that the six state governments passed 6786
pages of new primary law in 2006. This is almost
double the 3463 pages passed in 1986 and the
fifth highest annual total ever.3
In spite of a good deal of reform rhetoric from
governments about cutting red tape, there are
a number of reasons why few inroads have been
made. As this scorecard demonstrates, one of
the reasons is that, despite the implementation
of ad hoc reforms, there is a continuing lack of a
consistent framework for red tape reform across
jurisdictions.

The BCA has called for major reforms to the way
governments generate, implement and review
red tape in order to address Australia’s regulatory
blow-out at the source. In response, federal and
state governments have announced a series of
commitments and initiatives to improve their
regulation-making processes.

The other major shortfall has been the lack,
to date, of an external ‘watchdog’ to objectively
assess the outcomes of red tape reform across
federal and state governments and to ensure
new regulatory processes are operating as
intended and effectively.

The Commonwealth Government, in particular,
has moved quickly to overhaul its regulationmaking processes, following a comprehensive
review of its red tape regime headed by
Productivity Commission chairman Gary Banks.

In short, to date there has been little in the way
of independent assessment to ensure that on the
one hand, reform across jurisdictions proceeds
in a coordinated way, and on the other, that
reform in individual jurisdictions is followed
through with specific actions.

States have announced initiatives to reform their
red tape making processes and cut back on the
volume of regulation.
Importantly, the Council of Australian
Governments (COAG) has elevated the issue
to one of a national priority and a good deal of
work is being done on regulatory reform across
the jurisdictions under the COAG National Reform
Agenda (NRA). The importance of national
regulation reform continued to be emphasised
by COAG, most recently its communiqué of
13 April 2007.2
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Three recent initiatives have the potential to
go some way to addressing these fundamental
problems. They include:
+ An agreement reached at the April meeting of
COAG to a number of principles for national red
tape reform and additional timelines for individual
jurisdictions to reform their individual red tape
making processes.
+ The newly established COAG Reform Council
(CRC), which has been charged by the states
to monitor the progress of certain reforms, and
the BCA hopes this will include reforming their
regulation-making systems.
+ The implementation of a business red tape
reform benchmarking program by the
Productivity Commission following agreement
at COAG in April 2007.4
1.3 Purpose of the red tape scorecard
While the BCA welcomes these further reform
commitments and acknowledges the CRC will
be monitoring red tape progress in the future,
there remains a lack of information for both
business and other interested parties about
the performance of states on red tape reform
and the baseline from which the CRC should
be determining current and future progress of
state-based reform. Against this background,
this scorecard has the following purposes:
1. Business perspective: the scorecard provides the

basis for business, large and small, to understand
how the jurisdiction or jurisdictions in which they
operate are progressing with red tape reform. The
scorecard also highlights for state governments
and regulators those aspects of regulatory reform
that are particularly important to business.
2. Comparison: In the absence of a current reference

point for states to compare themselves to the
regulatory performance and reforms of others,
the scorecard provides a better understanding of
how business views the relative performance of
regulation-making reform progress across states.
3. Guidelines: the scorecard provides initial

guidance in terms of the benchmarks which
business considers are important for gauging
the effectiveness of improvements in regulationmaking processes which may prove useful to
the CRC in developing its process of monitoring
regulatory reform.

1.4 Red tape reform progress by states:
the four benchmarks
Drawing on widely recognised criteria, including
those outlined in detail in Rethinking Regulation
(the report of the Taskforce on Reducing
Regulatory Burdens on Business), the BCA has
used four benchmarks for good regulationmaking processes to measure progress of states’
current red tape reform activities.
The four benchmarks are:
+ Principles of regulation making:
a comprehensive framework for regulation
making that includes: the need to consider
alternatives to regulation; clear policy objectives;
cost–benefit analysis; consultation with business;
effective and proportional responses; and review.
+ Accountability: mechanisms to ensure that the
principles of regulation making are implemented
properly and that regulators are held to account
for their performance.
+ Transparency: mechanisms to ensure that
decisions are conducted in a transparent manner
and those potentially affected can provide input
into the process.
+ Review: mechanisms so that regulations are
subject to review to ensure they remain relevant
and efficient over time.
By evaluating the performance of states to date
against these four clear benchmarks, the BCA
can highlight to business, government and other
interested parties where jurisdictions are doing
well or why they are falling short in ensuring
commitments to reform red tape making are
undertaken and the burden of red tape is reduced.
1.5 How the states rank
The BCA’s summary assessment of the overall
performance of each of the state regulationmaking systems is as follows. The more detailed
analysis behind the overall assessments is
outlined further below.
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EXHIBIT 1 – Overall Assessment of Regulation Making

State / Territory

Overall Assessment

Australian Capital Territory

Adequate – but with clear room for improvement

New South Wales

Unable to assess at this stage*

Northern Territory

Adequate – but with clear room for improvement

Queensland

Adequate – but with clear room for improvement

South Australia

Adequate/Good

Tasmania

Adequate – but with clear room for improvement

Victoria

Good

Western Australia

Poor

*Note: The BCA considers that it would be misleading to undertake an assessment of current regulatory processes in New
South Wales. While there is clear and broad agreement that these processes have been poor to date, the New South Wales
Government has recently committed to some significant reforms resulting from a review of red tape conducted by the
Independent Pricing and Regulatory Tribunal (IPART). Those reforms are currently being implemented and cannot be assessed
for their operational effectiveness. The BCA welcomes the efforts of the New South Wales Government to comprehensively
review its regulatory regime and to improve its processes, and will be monitoring developments in the implementation stage
of regulatory reforms in New South Wales.
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SCORECARD KEY

Excellent

All aspects of a sound system of regulation making are present,
operational and there is no significant improvement required in
those processes. A demonstrated reduction in the regulatory burden
on business is evident.

Good

A sound, systemic regulation-making process that includes
(but with some possible scope for improvement in some areas):
+ A comprehensive framework of principles for good regulation making.
+ Accountability mechanisms including independent review and
public reporting on regulation-making processes.
+ Mandatory regulatory impact statement (RIS) processes for
proposals that will have a significant impact on business, and
processes to ensure that consultation is conducted with all
business in a timely and effective way.
+ Processes of regular review of regulations (for example, sunset
clauses and regular or annual red tape reviews) to ensure that
regulations remain efficient and effective over time.

Adequate –
but with clear room
for improvement

An adequate, systemic regulation-making process that incorporates
some, but not all, of the requirements of good process and therefore
requires review and improvement in the system.
For example, there may be good guiding principles, but limited
accountability or transparency mechanisms to ensure that those
principles are implemented.

Poor

A poor regulation-making process that requires much to be done,
in particular:
+ The establishment of comprehensive principles and RIS requirements
supported by mandatory RIS processes and oversight mechanisms.
+ Timely, active and effective stakeholder consultation which includes the
opportunity for all relevant businesses to participate in the consultation.
+ The establishment of review processes, for example through the use
of formal reviews and sunset clauses.

1.6 Key reform priorities
The scorecard analysis revealed that much
more needs to be done to improve the
regulation-making processes within individual
states and territories. It also clearly demonstrated
that even where progress is being made within

jurisdictions to improve the regulatory burden
and regulation processes, there is a lack of
consistency across jurisdictions in terms of
priorities and the ways in which reform is
being implemented.
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Need to improve red tape making within
jurisdictions
No jurisdiction received an excellent assessment.
This highlights that reforms to red tape making
processes and demonstrated cuts to the red tape
burden are needed across the board.
Only Victoria received consistently good results
in all of the four benchmarks. There has been
positive progress in other jurisdictions. In Victoria,
Queensland and South Australia for example,
red tape reduction schemes or reviews of red
tape burdens have been implemented. These
initiatives are welcome.
A number of states received at least one ‘poor’
rating for one of the four benchmarks, with
some jurisdictions not performing well in two
or more benchmarks. For example, in Western
Australia a good deal needs to be done to create
good regulation-making processes, including
comprehensive and compulsory regulatory
impact statements (RISs) and through
mechanisms for consultation with all types
of businesses and stakeholders.
Even with the most recent reform commitments
identified by the states at the April 2007 COAG
meeting, this scorecard highlights that provisions
within the COAG National Reform Agenda for
tackling red tape within jurisdictions do not go
far enough.
Despite the COAG commitments on regulatory
reform, there is not enough emphasis contained
in those commitments on the benchmarks of
transparency and accountability.
For example, Productivity Commission
Chairman Gary Banks states in relation to
the COAG National Reform Agenda that:

‘This agreement, if properly implemented,
would represent a considerable advance.
A major omission though is any reference
to public consultation, which is fundamental
to good regulatory processes but often
lacking. Governments need to reach

agreement on key principles relating to the
nature and timing of consultation. This
should include a requirement to consult early,
when different approaches to intervention
(including self-regulatory or non-regulatory
options) are still open for consideration.’ 5
Gary Banks also highlighted that two principles
for regulation making are missing from the
COAG National Reform Agenda, namely that:
+ no regulatory proposal which has not met the
best practice requirements can proceed to
Cabinet or other decision makers, and
+ assessments of the adequacy of compliance
will be undertaken by a body with statutory
independence from the executive.6
The Commonwealth Government has taken
the lead on this issue. The BCA strongly supports
a process of accountability that includes an
independent agency like the Office of Best
Practice Regulation, which provides oversight
of the RIS process and reports on the adequacy
of RISs each year in its annual publication
Regulation and its Review. Transparency and
accountability mechanisms are essential for
ensuring that regulation-making processes are
properly implemented and adhered to.
It is disappointing that the principles for
regulation making set by COAG were not
improved at its latest meeting on 13 April 2007,
such as by including more emphasis on
accountability and consultation mechanisms. It
is also disappointing that most jurisdictions have
yet to establish an independent agency to assess
the adequacy of regulatory compliance, including
the adequacy of RIS processes and to conduct
broader economic reviews to identify regulation
reform priorities.
Similarly, consultation mechanisms across
most jurisdictions continue to fall short in terms
of when and how consultations take place,
the length of time of consultation, proactive
consultation mechanisms and who is consulted.
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Need to improve red tape making across
jurisdictions
In the absence of a national, coordinated
approach to red tape reform, this scorecard
highlights that even where states are making
progress in important areas, some are in fact
creating potentially more regulatory complexity
and costs for business by taking different
approaches to reform. For example, consultation
periods with stakeholders differ across the
jurisdictions. In addition, there are different
methods of consultation, such as the use of
websites in some jurisdictions and not in others.
In order for businesses operating in multiple
jurisdictions to provide input into consultation
processes, those businesses currently need
to understand and monitor multiple
consultation regimes.

The BCA welcomes the agreement at COAG
on 13 April 2007 to ‘the Productivity Commission
benchmarking compliance costs of regulations
in targeted areas, with the Commonwealth fully
funding the benchmarking exercise’.7 While this
will be a useful tool to measure progress, it may
be some time before meaningful results or trends
are identified.
This scorecard highlights the fact that all
jurisdictions need to improve their performance
in terms of red tape reform. In the absence of
another COAG meeting in 2007, the BCA calls
on the states to implement a comprehensive
set of nationally consistent reforms to their
regulation-making processes, including
provisions for adequate transparency and
accountability mechanisms. The COAG Reform
Council should monitor the progress of regulatory
reform across all jurisdictions accordingly.

A truly effective approach to addressing the red
tape burden should seek to embed consistency
in reform across the state and Commonwealth
governments. This is particularly important for
businesses that operate across jurisdictions.

GOVERNMENT RESPONSE
TO THE RED TAPE BLOW-OUT

All jurisdictions are working to some degree
on enhancing their regulation-making processes.
This includes through the identification of
principles for regulation making at COAG in April
2007, and through agreed timelines for reforming
their individual red tape making processes.

The BCA has been advocating a number
of systemic regulatory reforms across all
governments to reduce unnecessary cost,
duplication and inefficiency of regulation for
the benefit of Australia’s future prosperity.

This scorecard highlights, however, the problems
associated with jurisdictions continuing to have
significant inconsistencies in their regulatory
reform priorities, and this has been reflected in
the disparate performance of the states to date.
It is important to acknowledge that a national
approach or agreement, in and of itself, is not
the solution. What is needed is a national or
coordinated approach that reflects best practice.
In this context, it is disappointing that new
commitments to regulation-making processes
at the April COAG meeting did not – in the BCA’s
opinion – adequately emphasise accountability
and consultation mechanisms, which are the
foundations of any meaningful reform to red
tape making processes.

In March 2005 the BCA released its Business
Regulation Action Plan, which outlined a series
of recommendations on how to reduce the
unnecessary costs of poor regulation.
Regulation is pervasive in modern societies and,
if well targeted and designed, offers significant
benefits … At the same time, complying with
regulation costs businesses and individuals
time and money; and regulation can also have
broader economy-wide costs, such as through
raising prices or reducing consumer choice,
innovation and productivity. Accordingly, to
ensure that regulation delivers the greatest
net benefit to society, it needs to be properly
justified and well designed.8
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The BCA action plan made recommendations
aimed at not only fixing the current stock of poor
regulation, but also at systemic improvements
to regulation-making processes to ensure that
further poor regulation is not imposed on business.
In January 2006, the Taskforce on Reducing
the Regulatory Burden on Business (the Banks
Taskforce) released its report, Rethinking
Regulation, which assessed the Commonwealth
Government’s regulation-making processes.
The Banks Taskforce recognised that systemic
reform was crucial, and included
recommendations to improve RIS processes
and consultation processes.9
The burden on business from red tape arises
from both the states and the Commonwealth,

particularly from the overlap, complexity and
confusion arising from the different regulatory
regimes between states.
A number of states have begun to respond
to calls to reduce the regulatory burden by
conducting reviews and implementing reforms.
Ad hoc programs for red tape reduction have
been initiated. For example, in December 2006
the New South Wales Minister for Small Business,
David Campbell, announced an agreement
between New South Wales, Victoria and
Queensland to cut small business red tape.10
Exhibit 2 provides further examples of statebased regulatory reform initiatives identified
by the Productivity Commission.

EXHIBIT 2 – A Sample of State-Based Regulatory Reform Initiatives

Consistent with the principles and objectives agreed to in the COAG National Reform
Agenda, the states initiated a wide range of regulatory reforms:
+ New South Wales is undertaking or has recently completed regulatory reviews such as
the NSW Government Red Tape Review, an internal review of unnecessary administrative
burdens imposed on government agencies; the Independent Pricing and Regulatory
Tribunal review of the burden of existing regulation in New South Wales on business
and the community; and a series of rolling reviews of specific industries examining the
regulatory burden facing small business.
+ Victoria undertook a review into streamlining the planning permit process and transport
congestion; merged several regulators; and introduced a number of new Acts to simplify
and consolidate the legislative framework.
+ Queensland completed the 2004–05 Red Tape Reduction Stocktake, assessing that
regulatory reform had reduced compliance costs in Queensland by $14 million; and
undertook a number of public reviews including a review of regulatory ‘hot spots’
as well as industry-specific reviews (manufacturing, retail and tourism).
+ Western Australia established a number of forums and roundtables to provide small
business with an opportunity to raise concerns, and is currently undertaking a review
of state taxes.
+ South Australia created a Competitiveness Council, which will provide progress
reports on the implementation of government initiatives to reduce compliance costs.
The state now requires compliance costs to be quantified in regulatory proposals using
the Business Cost Calculator, and also undertook a survey of small business to identify
and reduce red tape hot spots.
Source: Productivity Commission, Potential Benefits of the National Reform Agenda,
report to the Council of Australian Governments, Canberra, 2006, Box 8.5, p. 140.
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To assess progress with red tape reform in
each jurisdiction, the BCA wrote to the state
premiers and territory chief ministers in
November 2006, asking for information about
each jurisdiction’s regulation-making processes
against the BCA benchmarks. The benchmarks
and the assessments against those benchmarks
are based on the elements of a good regulatory
process that the BCA considers are important
and consistent with the elements identified in
the BCA’s action plan and the approaches taken
by others such as the Productivity Commission.
Responses were received from all jurisdictions
between January and March 2007 and have
been reflected in the results of this scorecard.
Responses were as follows:

+ The Hon. Paul Lennon, Premier of Tasmania,
(letter received 8 February 2007).
+ The Hon. Katy Gallagher, Deputy Chief Minister,
Australian Capital Territory (letter received
14 February 2007).
+ The Hon. Steve Bracks, Premier of Victoria
(letter received 30 March 2007).
The assessments in this scorecard have been
made on the basis of information provided in
the letters listed above and information from
other publicly available sources including the
Productivity Commission report, Regulation
and its Review 2005–06.

+ The Hon. Syd Stirling, Acting Chief Minister,
Northern Territory (letter dated 10 January 2007).
+ The Hon. Mike Rann, Premier of South Australia
(letter received 15 January 2007).
+ The Hon. Anna Bligh, Acting Premier of
Queensland (letter received 23 January 2007).
+ The Hon. Morris Iemma, Premier of New South
Wales (letter received 6 February 2007).
+ The Hon. Alan Carpenter, Premier of Western
Australia (letter received 7 February 2007).
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HOW THE RED TAPE
SCORECARD WAS DEVELOPED

Poorly designed and/or implemented
regulation can impose significant and
unnecessary costs on regulated entities.11

+ Only the option that generates the greatest net
benefit to the community, taking into account
all the impacts, should be adopted.

+ Effective guidance should be provided to
There are now clearly identifiable elements of
relevant regulators and regulated parties in
a good regulatory system considered valid by
order to ensure that the policy intent of the
governments at both federal and state levels.
regulation is clear, as well as the expected
In general, a good regulatory system must seek
compliance requirements.
to reduce the unnecessary burden of existing
+ Mechanisms are needed to ensure that regulation
regulation, while most importantly ensuring
remains relevant and effective over time.
that there are processes in place to avoid the
development and implementation of unnecessary, + There needs to be effective consultation
with regulated parties at all stages of the
costly, ineffective and/or inefficient regulation.
regulatory cycle.13
For example, the Banks Taskforce stated that:
In New South Wales, the government recently
‘unless the underlying causes of excessive and
endorsed a set of recommended reforms of
poor quality regulation are addressed, it is likely
the regulation-making system made by IPART
that problems will simply re-emerge, as they
consistent with the above. The New South Wales
have in the past.’12
Government responded to the IPART review
The Banks Taskforce recommended, and the
stating that: ‘“Better regulation” is the result
federal government subsequently endorsed,
of better regulation making processes’ and
the following six principles of good regulatory
that reforms to regulatory process include ‘a
process:
strengthened role for the Minister Assisting the
+ Governments should not act to address
Treasurer on Business and Economic Regulatory
‘problems’ until a case for action has been
Reform as a champion for better regulation
clearly established.
making, and the establishment of a Better
Regulation
Office to ensure that the processes by
+ A range of feasible policy options – including
which
regulation
is developed are best practice.’
self-regulatory and co-regulatory approaches
– need to be identified and their benefits and costs,
including compliance costs, assessed within an
appropriate framework.
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Consistent with the BCA’s action plan and
recognition of good regulatory process at both
federal and state levels, the BCA has distilled
four benchmarks as a basis for assessing a good
regulation-making process across the states.
These benchmarks, which underpin the red tape
scorecard, include:
+ Principles of regulation making:
a comprehensive framework for regulation
making that includes: the need to consider
alternatives to regulation; clear policy objectives;
cost–benefit analysis; consultation with business;
effective and proportional responses; and review.
+ Accountability: mechanisms to ensure that the
principles of regulation making are implemented
properly and that regulators are held to account
for their performance.
+ Transparency: mechanisms to ensure that
decisions are conducted in a transparent manner
and those potentially affected can provide input
into the process.
+ Review: mechanisms so that regulations are
subject to review to ensure they remain relevant
and efficient over time.

Authorities administering regulation must
have a clear set of policy objectives as guidance
for implementation. This is consistent with the
Banks Taskforce’s recommendations on
regulators including that ‘legislation should
provide clear guidance to regulators about policy
objectives, as well as the principles they should
follow in pursuing them’ and that ‘regulators
should issue protocols on their public
consultation procedures.’14
The BCA asked each of the states whether
there are guiding frameworks within which
regulators are required to reduce the regulatory
burden on business through their operations
and have formal processes in place to regularly
consult with business. Unfortunately, the lack of
consistency and clarity in the responses received
on this question across all jurisdictions has meant
that the BCA has been unable to assess this
aspect of regulatory systems. It is a crucial issue
which needs to be considered into the future.
Each of the four benchmarks is discussed in
greater detail below.

It is clear that the different jurisdictions have
structured their processes of regulation making
in different ways. While recognising that different
jurisdictions will adopt different approaches,
the BCA considers that all regulation-making
processes must be built around a set of core
elements. Specifically, all processes should:
+ be transparent;
+ be based on adequate consultation with
those parties likely to be affected; and
+ involve the review of and accountability for
the quality of the regulations developed.
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BENCHMARK 1 – Principles of good regulation making

At its most fundamental level, a good regulatory
process requires a framework of guiding
principles for regulation making that includes
elements consistent with the principles
identified by the Banks Taskforce. The trigger
for consideration of those principles should not
be restricted to certain regulations (e.g. public
interest or competition tests) but should apply
to all regulation making and review. The BCA
assessment is that, despite the importance
of principles for regulation making, only some
states have comprehensive and/or mandatory
frameworks that apply to their regulation-making
processes.
Governments have long recognised that there
are key elements of a regulation-making process
that are essential for creating effective and
efficient red tape. At COAG in April 2007 it was
agreed that all governments will ensure that
regulatory processes in their jurisdictions are
consistent with the following principles:
1. establishing a case for action before addressing

a problem;
2. a range of feasible policy options must be

considered, including self-regulatory,
co-regulatory and non-regulatory approaches,
and their benefits and costs assessed;
3. adopting the option that generates the greatest

net benefit for the community;
4. in accordance with the Competition Principles

Agreement, legislation should not restrict
competition unless it can be demonstrated that:
a. the benefits of the restrictions to the
community as a whole outweigh the costs; and
b. the objectives of the regulation can only be
achieved by restricting competition.
5. providing effective guidance to relevant

regulators and regulated parties in order to
ensure that the policy intent and expected

compliance requirements of the regulation
are clear;
6. ensuring that regulation remains relevant

and effective over time;
7. consulting effectively with affected key

stakeholders at all stages of the regulatory
cycle; and
8. government action should be effective and

proportional to the issue being addressed.15
In the states where good frameworks
are currently in place, there is typically
a guideline that requires regulators to consider
a comprehensive set of principles for
regulation making.
In Victoria, for example, Chapter 3 of the
Victorian Guide to Regulation sets out the
principles and characteristics of good regulatory
systems, with the key characteristics being:
effectiveness; proportionality; flexibility;
transparency; consistent and predictable;
cooperation; accountability; and subject to
appeal. Victoria has committed to update the
guide in 2007.16
In Queensland, ‘a set of principles to guide
regulatory design have been formally adopted
by the Queensland Government, and will form the
basis for ‘best practice’ guidelines for regulatory
development, implementation and review’.17
Queensland has committed to developing more
robust and user-friendly guidelines by late 2007.18
In South Australia, all Cabinet submissions
require an assessment of regulatory, business,
regional, environmental, family and social
impacts.19 The Australian Capital Territory’s
Best Practice Guide for Preparing Regulatory
Impact Statements outlines seven principles
and features of best practice.20
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In contrast, Western Australia’s Public Interest
Guidelines for Legislation Review established
under the national competition policy framework
outline the steps to make a public interest test
for review of existing regulation, but at present
there is no mandatory RIS process for the
creation of all regulation.21 Western Australia
has committed (by July 2007) to enhancing
‘gatekeeping’ arrangements to ensure that all Bills
and new regulations are reviewed (in accordance
with the Principles of Best Practice Regulation)
where there is a potentially significant impact
on business or the community more broadly.22
What is clear following the COAG commitments
in April this year is that each of the jurisdictions
will ensure that their regulatory processes are
‘consistent’ with the newly agreed COAG
principles. This means that each jurisdiction
will adopt differing principles and processes.
In the BCA’s view, now that the principles have
been agreed at COAG, there is no logical reason
why all of the jurisdictions cannot adopt the
principles so there is greater consistency across
jurisdictions and business has a clear
understanding of the framework each state

will use when making regulation. IPART
recognised the need for a set of nationally
consistent frameworks for regulation making
to be established in Australia, stating:

‘Each Australian jurisdiction has developed
its own detailed description and guidelines
for best practice regulation and RIS
processes. Nevertheless, the underlying
principles and objectives are consistent, and
well established. The Tribunal believes there
are unlikely to be benefits of jurisdictional
differences, and considers alignment over
time is desirable.
National RIS guidelines would allow better
comparison of the quality of RISs and
forecast costs and benefits of regulatory
proposals across jurisdictions. This would
subject regulatory proposals and the quality
of RISs to greater scrutiny and provide
greater clarity to stakeholders. National RIS
guidelines would also ensure that each
jurisdiction is taking the same approach to
common areas of concern – in particular,
consideration of mutual recognition or
harmonisation opportunities.’23

EXHIBIT 3 – Performance Assessment: Principles of Good Regulation Making

State

Assessment

Australian Capital Territory

Good

New South Wales

Unable to assess at this stage

Northern Territory

Adequate/Good

Queensland

Adequate – but with clear room for improvement

South Australia

Good

Tasmania

Adequate/Good

Victoria

Good

Western Australia

Adequate – but with clear room for improvement
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BENCHMARK 2 – Accountability

While it is important for good principles of
regulation making to be established, without
accountability mechanisms to ensure that
those principles are followed and sanctions for
non-compliance, principles alone are not enough.
This has been demonstrated in the regulatory
culture of most Australian jurisdictions, and
was recently highlighted by the Productivity
Commission:

‘The Tribunal also considers that investing
time and resources in improving the detail
of these existing guidelines will not on its
own change the fundamental problem that
they are not being consistently followed.
Given the current culture and incentives
for compliance with good process, it seems
highly likely that any improved guidelines
will be similarly disregarded.’26

‘Most Australian jurisdictions have had a
set of good regulatory practice principles
for a number of decades. However, it is only
within the last decade that any – such as
completion of a Regulatory Impact Statement
(RIS) – have been mandated. Further, for
many Australian jurisdictions the penalty for
failing to adhere to mandatory requirements
has been minimal. The result has been that
these requirements have sometimes been
overlooked or completed after the decision
making is already finalised.’24

To address this ‘accountability gap’, IPART
recommended that responsibility for the quality
of the regulatory development process be given
to a senior minister and that a Better Regulation
Office be established to educate, oversee and
report on compliance with good regulatory
practice.

In its recent report on regulation in NSW, IPART
stated that:

It is important, therefore, that each state’s
regulation-making framework includes
accountability mechanisms, in particular:
+ an independent oversight body;
+ a Cabinet-level ‘gatekeeper’; and
+ a champion of better regulation.

‘… the current NSW framework for regulatory
process already includes the core elements
of accepted good regulatory practice. This
framework centres around regulatory impact
analysis and, in particular, the preparation
of a Regulatory Impact Statement (RIS). The
Tribunal found that if regulators consistently
applied the existing NSW statutes and
guidelines for developing and implementing
regulation, many stakeholder concerns would
be addressed. However, on the evidence
available to it, the Tribunal considers that
this is not happening at present.’25
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An independent oversight body can take roles such as review of RISs and reporting on the regulationmaking processes. The BCA also sees the independent body being able to conduct broader economic
analysis and review, providing advice on possible competitive and regulatory issues arising in the future
and regulatory reform priorities. Independence ensures that analysis is conducted without influence by
the host department, that regulatory principles are followed and that there are public consequences if
they are not followed.

EXHIBIT 4 – Examples of Independent Oversight Agencies

Victoria has established the Victorian Competition and Consumer Commission (VCEC) which
is an independent oversight body. The role of the VCEC is also to provide independent and
rigorous economic analysis and advice on regulation and other issues affecting Victoria’s
economic development.27 The VCEC also collates information each year, for example on the
number of Victorian Acts, pages and net number of new pages each year; the number of
Victorian Regulations, pages, net number of new pages each year and sunset provisions;
and a list of regulated activities.28
In January 2007, the New South Wales Government established the Better Regulation Office
(BRO) which aims to be fully operational in June 2007. The provision of assessments and
advice by the BRO will be ‘ring-fenced’ from the broader processes of its host agency.29
The recently established South Australian Competitiveness Council (chaired by the Minister
for Small Business) identifies, develops and champions practical initiatives for South
Australia’s competitiveness.

For those jurisdictions that need to improve their processes, there is a need to establish an independent
and permanent advisory body that independently reviews and monitors compliance with RIS processes
for greater accountability as well as identification of regulatory reform priorities.
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In some instances, initiatives such as the
South Australian Competitiveness Council or
the Queensland Red Tape Reduction Taskforce
perform some but not all of the functions of
an ideal independent body.
The ACT Government for example, states that
there is: ‘No independent body. The ACT Treasury
plays an advisory role as outlined in our RIS
guide’.30 In Tasmania, which is a small jurisdiction,
the government states that there are ‘resource
constraints and is not in a position to establish a
fully independent advisory body.’31 Tasmania has,
nevertheless, established an Economic Reform
Unit which ‘promotes best practice regulatory
processes by providing advice on regulatory
policy that accords with nationally recognised
principles’.32
In those states that don’t have a fully independent
advisory body, it is common for treasury
departments to play some degree of advisory
function.
Whilst many states have now committed
under COAG to strengthening their ‘gatekeeping’
processes throughout 2007, it is unclear whether
they will all introduce an independent oversight

agency. For example, Queensland has made
a high-level commitment to ‘enhancing current
gatekeeping arrangements and impact assessment
process’ and the ACT will ‘examine the
Commonwealth’s gatekeeping arrangements
and draw on Commonwealth reforms as
appropriate’.33
While the BCA supports truly independent
agencies such as the Office of Best Practice
Regulation (with an independent secretariat), the
BCA also encourages improved accountability
initiatives such as that of the Victorian and New
South Wales Governments. The BCA hopes that
more states will consider creating independent
agencies to increase accountability mechanisms
across jurisdictions.
In addition, Cabinet-level gatekeepers for
overseeing the regulation process, and agencies
to champion better regulation making, can also
contribute to the accountability of the system
by ensuring that proper process is followed and
regulations will only reach Cabinet if the proper
processes have been followed. There are various
structures across the states for this.

EXHIBIT 5 – Examples of Cabinet-Level ‘Gatekeepers’ and Champions
of Better Regulation

In South Australia the Department of Trade and Economic Development (DTED) evaluates
the assessment of the business impacts in regulatory proposals considered by Cabinet.
In Tasmania all legislative proposals of an economic or regulatory nature are submitted
to the Economic Reform Unit (ERU) within the Department of Treasury and Finance for
assessment under the Legislative Review Program (LRP).
In Queensland, a newly formed Cabinet Regulatory Reform Committee is dedicated to
regulatory reform.34
In New South Wales, the role of the Minister Assisting the Treasurer on Business and
Economic Regulatory Reform has been strengthened to champion better regulation
making in Cabinet.35 In early 2006 South Australia appointed a Minister Assisting the
Premier in Cabinet Business and Public Sector Management. One of the Minister’s roles
is the improvement of the quality of regulatory proposals submitted to Cabinet.
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While Western Australia has developed a number of initiatives such as a small business impact statement
(SBIS) and a regional impact statement (RIA), these are very specific and not directed at all relevant
stakeholders. In any event, while there are some initiatives for reviewing compliance with the SBIS and
RIA, ‘Western Australia does not have formal reporting on compliance with the SBIS or Regional Impact
Statement requirements’.36 In the BCA’s view, formal requirements are paramount for accountability
systems to be effective. As previously discussed, Western Australia has committed to a number of
initiatives to improve its gatekeeping processes in 2007.37

EXHIBIT 6 – Performance Assessment: Accountability

State/Territory

Assessment

Australian Capital Territory

Adequate – but with clear room for improvement

New South Wales

Unable to assess at this stage*

Northern Territory

Adequate – but with clear room for improvement

Queensland

Adequate – but with clear room for improvement

South Australia

Adequate/Good

Tasmania

Adequate/Good

Victoria

Good

Western Australia

Poor

*Note: The Better Regulation Office in New South Wales was only recently established with its full implementation to be
effective by June 2007. Therefore, the effectiveness of that office’s operations, and the ‘Chinese walls’ within the executive,
remains to be seen. The BCA supports the proposal that the function of the BRO be reviewed after a period of time to
ensure that the agency is effective.
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BENCHMARK 3 – Transparency

Decision making about regulatory proposals
must be conducted in a manner that is
transparent, and that enables those potentially
impacted by existing or new regulation and
other relevant stakeholders to provide input and
assistance in the process. The Banks Taskforce,
for example, stated that: ‘… a “regulate first,
ask questions later” culture appears to have
developed. Even where regulatory action is
clearly justified, options and design principles
that could lessen compliance costs or side-effects
appear to be given little consideration.’38
This benchmark assessed whether:
a. all regulation that may affect business is subject

to a regulation impact statement (RIS) process
that analyses alternative options;
b. it is compulsory for the RIS process to include

a proper cost–benefit analysis;
c. there is a process to ensure there is adequate

consultation on the draft RIS and Exposure Draft
of significant regulation (including set minimum
periods for consultation of at least 30 days);
d. publication of the final RIS is required before the

regulation is passed.
This benchmark assesses the jurisdictions
against all of the criteria. The transparency
processes across jurisdictions were inconsistent.
Poor performers in this category had inadequate
RIS processes and inadequate consultation
mechanisms. Adequate performers in this
category did not perform well in some aspects
of a transparent process. For example, a
jurisdiction may have had a good RIS process

in place that applied to all types of regulation,
but may have had inadequate consultation
mechanisms. Therefore, this benchmark assessed
all of the elements of transparency to assess
how jurisdictions are performing, and most
jurisdictions need to improve.
A general discussion on RIS processes and
consultation mechanisms is outlined below.
RIS processes
All regulation that significantly affects business
must be subject to a regulatory impact statement
that analyses alternative options and includes a
thorough and transparent cost–benefit analysis.
Some initiatives in this area have been very
positive. ‘The ACT requires Regulatory Impact
Statements (RISs) for all new or amending policy
that has a regulatory impact and all proposals
are monitored for a regulatory impact through
the Cabinet submission process.’39 In New South
Wales, the RIS process will be strengthened so
that all new or amending legislation or regulations
that, among other things, have a significant
impact on business, will require an RIS.40 In South
Australia, every cabinet submission is to have ‘an
assessment of the regulatory, business, regional,
environmental, family and social impacts,
including the use of the Business Cost Calculator
where appropriate’.41 In South Australia, there is
mandated use of the Business Cost Calculator for
assessing and quantifying the cost to business
of all new regulations proposed to Cabinet.
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There continue to be examples, however, of
a lack of transparency and inconsistency in
regulation-making processes across jurisdictions,
which leads to confusion for business, as well as
regulation which can have unintended impacts
and costs.
For example, the Northern Territory introduced
a formal regulatory review framework in 2003,
which is titled the Competition Impact Analysis
(CIA) process. The CIA process requires
that all new and amending legislation that
restricts competition and business conduct
confers net benefits on the community. The
CIA framework will be revised in 2007 under
COAG National Reform Agenda to include new
guidelines and procedures, increased focus on
cost–benefit analysis and strengthened public
consultation processes and post implementation
requirements.42
In addition, in Queensland, ‘RIS requirements
apply to subordinate legislation only’43. In addition,
‘Western Australia does not have comprehensive
RIS requirements’ and it ‘is the responsibility of
each agency to ensure that proposed legislation
and the review of existing legislation is conducted
in an open and transparent manner.’44 While
‘a SBIS is required to accompany any cabinet
submission seeking endorsement of a regulatory,
legislative or policy initiative that will significantly
impact on small business’45 as well as a regional
impact statement process, those are not
backed by formal reporting and accountability
mechanisms. Impact assessments must be
mandated and more comprehensive to include
all types of businesses.

Consultation
In addition, a comprehensive consultation
process with all relevant stakeholders (including
all types of business, not just small business)
must include adequate time periods and sufficient
transparency of information (such as the draft
RIS and the Exposure Draft of the regulation
being provided for consultation).
Consultation is one of the most important
aspects of regulation making. Regulators cannot
adequately assess practical implementation
issues, the compliance burden, and the costs of
a regulatory proposal on business if they are not
consulting business in an open and transparent
way and allowing business the opportunity or
adequate time to respond.
Consultation must be proactive, so that the
process requires regulators to identify relevant
stakeholders and seek their input. While initiatives
such as consultation websites are useful in
centralising the consultation process, there
must also be a process for notifying relevant
stakeholders in an active way about consultation.
Even a simple indicator of the adequacy of
consultation, being the amount of prescribed
minimum time for consultation, differs across
jurisdictions. Consultation periods must be
of sufficient length to enable business to
have adequate time to consider and respond
to regulatory proposals, and for business to
give useful information to governments. The
BCA found many consultation periods to be
inadequate, inconsistent and/or not mandated
(e.g. the BCA considers that 30 days should be
the absolute minimum consultation timeframe).
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EXHIBIT 7 – Consultation Periods for Regulatory Impact Statements

+ New South Wales – 28 days (note, IPART recommended the consultation period
be extended to 42 days).
+ Victoria – minimum 28-day period (but this can be extended where feasible and
timeframes allow to 60 days).
+ Australian Capital Territory – Community Engagement Manual recommends a minimum
consultation period of 6 weeks (where comprehensive feedback is sought on significant
proposals, the consultation period should be extended to 12 weeks).
+ Tasmania – consultation of not less than 21 days.
+ Western Australia – consultation times are not prescribed.
+ Northern Territory – consultation times are not prescribed.
+ Queensland – consultation of at least 28 days (but RISs only apply to subordinate legislation).
+ South Australia – consultation periods vary, for some activities there are no
prescribed times.
Note: Some jurisdictions do not require RISs for all types of regulation.

The problem with inconsistent consultation
requirements was highlighted in the IPART
review, which found evidence of inconsistency
between consultation processes within New
South Wales:
‘Stakeholder submissions indicate that regulation
would benefit from a more consistent and
transparent approach to stakeholder consultation.
Stakeholders argued that the timing, extent and
processes around consultation can vary between

government agencies and regulatory proposals.
For instance, CPA Australia and the Institute of
Chartered Accountants in Australia stated that
the: ‘Government does not have a consistent
process for seeking business input on regulation
under consideration. Representative bodies have
consistently raised concerns in industry forums
about the difficulties in identifying the best
mechanism to provide feedback’.46
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For example, jurisdictions vary on whether a
RIS or Exposure Draft of regulation is required
for consultation, or whether an RIS is published
before the regulation is passed. Numerous
inconsistencies exist across the jurisdictions
in terms of RIS consultation requirements. For
example, an RIS is required for consultation in
Queensland, New South Wales, Victoria and
Tasmania but not in South Australia, Western
Australia, the Australian Capital Territory and the
Northern Territory.47 Some states are actively
considering reforming this area. For example,
South Australia stated under the COAG National
Reform Agenda that ‘options for publishing RISs
are currently being considered within the South
Australian Government.’48

It is essential that the states develop transparency
mechanisms (such as comprehensive
consultation frameworks) for regulation making
and that more consistency across jurisdictions
is achieved. Even under the COAG National
Reform Agenda, each state is considering
different mechanisms for implementing greater
transparency in their processes. Greater clarity
and consistency is needed if transparency is
to improve.

EXHIBIT 8 – Performance Assessment: Transparency

State

Assessment

Australian Capital Territory

Adequate/Good

New South Wales

Unable to assess at this stage

Northern Territory

Poor/Adequate

Queensland

Poor

South Australia

Adequate – but with clear room for improvement

Tasmania

Adequate – but with clear room for improvement

Victoria

Adequate/Good

Western Australia

Poor
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BENCHMARK 4 – Review

Regulations must be subject to review to ensure
that they continue to remain relevant and efficient
over time.49 The Commonwealth Government
has agreed to a regulatory process of ‘reviewing
regularly to ensure the regulation remains
relevant and effective’.50
A good review system would require regulators
to consider the process of keeping regulation
up-to-date (for example by considering this
issue in the RIS process) as well as incorporating
mandatory sunset clauses. In addition,
jurisdictions should undertake regular red tape
reviews to reduce the regulatory burden on
business.
There have been a number of initiatives across
the jurisdictions in terms of red tape reduction.

Queensland’s Red Tape Reduction Taskforce
provides advice on how to reduce the burden
of regulation on Queensland businesses. The
Taskforce completes annual Red Tape Reduction
Stocktakes (since 2000–01), which include
an estimate of the savings to business from
regulatory improvements.54 This initiative should
be applauded, and the government’s red tape
reduction initiatives have contributed to savings
to business of around $90 million since 1999.55
Western Australia, in its 2005–06 Budget, initiated
a state tax review and released a preliminary
report on 1 June 2006.56 However, more regular
and comprehensive reviews of business red tape
would contribute to a greater reduction in overall
costs to business.

In South Australia, the government has
committed to achieve a red tape reduction of
at least 25 per cent by July 2008 through the
Competitiveness Council.51 In addition, a rolling
series of industry reviews is being conducted
by the Competitiveness Council, involving
consultation with industry to identify steps
that the government can take to reduce the
compliance burden on business.
Victoria announced in 2006 a commitment
to reduce red tape by 25 per cent over
the next five years (with 15 percent over
the next three years).52 Victoria has recently
developed its own version of the Standard Cost
Model (developed in the Netherlands) designed
to measure changes in administrative costs
imposed by the state government’s regulations
on business.53
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Under the recent COAG National Reform Agenda,
the states each made commitments to undertake
reviews of red tape.57 Accordingly, the BCA
hopes that this will lead to improvements in
regular reviews. However, because states are
adopting differing programs for such reviews,
there is a concern that this will add an additional
layer of complexity to the process. In addition,
it is unclear whether the process will achieve
real outcomes. For example, under the COAG
National Reform Agenda, Western Australia has
committed to undertake ‘transparent and targeted
regulatory reviews of existing regulations where

these are considered to be of national or state
significance.’58 In the BCA’s view, this high-level
commitment lacks the depth or detail to satisfy
the requirement that regular and useful reviews
of red tape will be undertaken.
There continues to be inconsistency across
jurisdictions in terms of sunset clauses for
regulation. For example, jurisdictions except the
Australian Capital Territory, Western Australia
and the Northern Territory include sunset clauses
as part of the RIS process.59

EXHIBIT 9 – Assessment: Review Processes

State/Territory

Assessment

Australian Capital Territory

Poor

New South Wales

Unable to assess at this stage

Northern Territory

Adequate – but with clear room for improvement

Queensland

Good

South Australia

Good

Tasmania

Adequate – but with clear room for improvement

Victoria

Good

Western Australia

Adequate – but with clear room for improvement
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THE ROLES AND
RESPONSIBILITIES
OF REGULATORS

REVIEW IS NOT REFORM

Regulators who administer red tape must have
a clear set of policy objectives as guidance for
implementation.
The BCA asked each of the states whether there
are guiding frameworks within which regulators
are required to reduce the regulatory burden
on business through their operations and have
formal processes in place to regularly consult
with business.
The varied and incomplete responses from
all of the jurisdictions regarding this category
means that the BCA has been unable to provide
individual ratings.
What is clear, however, is that there has
been very little consideration by the states
of frameworks for ensuring that regulators
implement, monitor and consult in a consistent
manner and in a way that ensures the policy
intent of regulation is met. Most states
commented that the manner of implementation
is determined by the regulator and the particular
industry in which the regulator operates. Some
states have started to consider implementation
issues, but mostly there are ad hoc processes
for each regulator, with each having its own
set of objectives, consultation processes and
performance criteria. Given that there are up to
1300 regulators in Australia, this presents very
real concerns in terms of consistency.60

A key element of the BCA agenda is to ensure
that reform commitments are translated into
reform action. If reform is not implemented,
reform commitments count for little. The key
outcome sought is a reduction in costs and
complexity facing both large and small
businesses.
More recently, at the 2006 COAG meetings,
reform commitments across all governments
in the form of principles and arrangements
for improving regulation-making as well as
agreements to conduct annual reviews of
red-tape. The agreement regarding principles
for regulation making are a positive step forward,
and the BCA commends COAG for agreeing to
those principles. However, commitments to the
principles are that each state must ensure its
processes were ‘consistent’ with the principles.
In addition, the arrangements for processes
(see Exhibit 10) are not consistent (for example
by allowing jurisdictions to decide whether to
mandate the business costing tool) and may
therefore impose differing levels of ‘discipline’
in practice.
This means that it will be up to each state to
ensure that it follows through with reform of
regulation-making processes and implements
an active reform agenda.

South Australia has introduced changes to the
South Australian Public Service, including a new
Senior Executive Service and a strengthened
Cabinet Office, to promote a more service-driven,
results-oriented public service. The
Commonwealth Government has also released
a principles-based framework for the review
of existing requirements and creation of new
requirements within the public sector.61
Future initiatives must therefore consider a
national framework for regulators responsible
for implementation.
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EXHIBIT 10 – Examples of COAG Commitments on Regulation-Making Processes

COAG has agreed that all governments will establish and maintain effective arrangements at
each level of government that maximise the efficiency of new and amended regulation and avoid
unnecessary compliance costs and restrictions on competition by:
a. establishing and maintaining ‘gatekeeping mechanisms’ as part of the decision-making process
to ensure that the regulatory impact of proposed regulatory instruments are made fully transparent
to decision makers in advance of decisions being made and to the public as soon as possible;
b. improving the quality of regulation impact analysis through the use, where appropriate,
of cost–benefit analysis;
c. better measurement of compliance costs flowing from new and amended regulation, such
as through the use of the Commonwealth Office of Small Business’ costing model;
d. broadening the scope of regulation impact analysis, where appropriate, to recognise the effect of
regulation on individuals and the cumulative burden on business and, as part of the consideration
of alternatives to new regulation, have regard to whether the existing regulatory regimes of other
jurisdictions might offer a viable alternative; and
e. applying these arrangements to Ministerial Councils.
Source: COAG Communiqué 13 April 2007; COAG Regulatory Reform Plan, April 2007, p. 8.

This BCA scorecard anticipates work being undertaken by the states as part of the COAG National Reform
Agenda (e.g. criteria on principles for regulation and annual red tape reduction exercises) and the BCA is
hopeful that the jurisdictions can implement reforms that meet the aims set out in the COAG April 2007
Regulatory Reform Plan.
But Exhibit 10 shows that the COAG commitments are not prescriptive and therefore will allow jurisdictions
to introduce different measures to meet these requirements. Therefore, it remains unclear what the agreed
reforms will look like.
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