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Introduction 
 
The Business Council of Australia (BCA) welcomes the opportunity to make this 
submission to the ASX Corporate Governance Council’s (the Council’s) review of the 
Principles of Good Corporate Governance and Best Practice Recommendations, 
November 2006 (Principles).   
 
The BCA is an association of Chief Executives of over 100 of Australia’s leading 
corporations.  The BCA was established in 1983 to provide a forum for Australian 
business leaders to contribute directly to public policy debates to build a better and 
more prosperous Australian society. 
 
The key role of the BCA is to formulate and promote the views of Australian 
business.  The BCA is committed to achieving the changes required to improve 
Australia’s competitiveness and to establish a strong and growing economy as the 
basis for a prosperous and fair society that meets the aspirations of the whole 
Australian community. 
 
In general, the BCA supports the refinements to the Principles where those changes 
reduce duplication, overlap, costs and the compliance burden for business, whilst 
ensuring that the policy objective of the regime continues to be met.  Accordingly, the 
BCA welcomes efforts to review and update the Principles with the aim of ensuring 
they remain relevant over time, clear and consistent with other regulatory regimes.  
The BCA also supports continued periodic review of the Principles provided 
appropriate consultation and implementation timeframes are applied.  
 
Notwithstanding these comments, the BCA has certain specific concerns with some 
of the proposed amendments to the Principles and some of the questions contained 
in the Consultation Paper.  Amongst other things, the BCA wishes to comment on 
the following key issues: 
 
• Recommendation 7.3 – in general, this proposal requires the CEO (and, 

potentially, other executives) to sign-off on a sound system of risk management 
and internal control that is in place to safeguard against material non-financial 
risks, and that it is operating effectively in all material respects.   

 
− The BCA does not support the proposed amendment, and suggests that the 

scope and operation of existing Recommendation 7.2 be retained in its 
current form.   

 
• The proposed Guidance to reporting on Principle 7 is overly prescriptive (for 

example, guidance in relation to qualified statements) and should be amended or 
deleted. 

 
• Recommendation 7.4 – relates to various proposals regarding reporting by listed 

entities on sustainability risks/corporate social responsibility.   
 

− The BCA opposes all of the proposals, and this opposition is outlined in 
greater detail in this submission.  
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• The Council proposes to amend or delete existing Recommendation 9.4 which is 
ambiguous in its drafting.   

 
− The BCA supports the proposal to delete Recommendation 9.4. 

 
• The Council proposes some amendments to Listing Rule 10.14 which permits the 

on-market acquisition of shares for executives under incentive schemes without 
the need for shareholder approval.   

 
− The BCA believes that, in conjunction with the deletion of Recommendation 

9.4, this is not the appropriate forum to comment on changes to the Listing 
Rules and therefore that Listing Rule 10.14 should be retained without 
amendment. 

 
• In the section entitled “Other Issues”, the BCA highlights many specific proposed 

amendments that are problematic for two main reasons: 
 

− the lack of a clear corporate governance benefit that outweighs the additional 
costs that will be imposed on business; and/or 

 
− increased prescription in the Principles and commentary and guidance that 

leads to a “quasi-regulatory” interpretation and a “tick the box” behavioural 
result.  

 

Accordingly, the BCA requests that the proposed amendments are only 
implemented if a clear corporate governance benefit and policy objective can be 
shown.  In addition, the Council must specify in the Principles that companies 
can comply with the Principles without following each specific instruction in the 
commentary and guidance, because the guidance and commentary is not 
mandatory. 

 
• The Council has asked a threshold question about whether to restructure the 

Principles into a “high-level” set of Principles1.   
 

− The BCA would welcome an additional review in this respect, but would 
caution the Council to ensure that additional burdens would not be imposed 
on business.   

 
− Business is already complying with the Principles.  Therefore, companies 

would need to change processes and procedures to equip themselves to deal 
with any changes to the Principles.  Consideration must also be had to the 
timelines for consultation and implementation of any such proposal. 
Implementation of such reforms should only be initiated with a view to 
achieving improved corporate governance or practical simplification.  

 
The BCA’s comments in relation to the key concerns are outlined in more detail 
below. 
 
 

                                                 
1 Consultation Paper, para 22 
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Recommendation 7.3 
 
In general, this proposal requires the CEO (and, potentially, other executives) to 
sign-off on a sound system of risk management and internal control that is in place to 
safeguard against material non-financial risks, and that it is operating effectively in all 
material respects. 
 
The BCA believes that this proposal goes beyond the scope of the original intention 
of the Principle.  
 
The Consultation Paper states that “the original intention of Principle 7 was to 
capture financial and “non-financial” or “other material business risks””2 . Whilst the 
BCA acknowledges that Principle 7 may be flexible enough to allow consideration of 
non-financial risks, the BCA does not believe that it should be mandatory for a  
sign-off to be given in relation to non-financial risks.  
 
Whilst the original provision and guidance may have “made it clear that boards have 
the flexibility to request Recommendation 7.2 declarations relating to ‘non-financial 
reporting integrity’ controls if they require”3, the notion that a non-financial risks  
sign-off was previously mandatory appears to be contrary to the additional guidance 
issued by the Council:4   
 

“What is the intended scope of the CEO/CFO signoff recommended at 7.2? 
 

The CEO/CFO sign-off should cover financial reporting risks and associated 
controls, which underpin the integrity of the company's financial reporting. 
However, in satisfying its risk oversight role, the Board may require appropriate 
management assurance against other material business risks (and associated 
controls). 

 
Signoff in relation to systems and controls relating to financial reporting 
provides an additional level of assurance to the integrity of processes that 
support the financial reporting.  This signoff is not intended to suggest any 
diminution of senior management accountability in relation to other aspects of a 
company’s risk management and control system, in respect of which the Board 
does not require sign-off.” (emphasis added)   

 
Accordingly, the proposed sign-off in Recommendation 7.3 appears to be new and 
extends the scope of the Principles.  
 
BCA Members are concerned that the added scope of Principle 7.3 is highly 
problematic: 
 
• Practical difficulties with expanding the sign-off beyond financial risks.  
 

It is inappropriate to require companies to sign off on whether a risk management 
system is “effective” in relation to non-financial business risks (material or 
otherwise).  Many of those sorts of risks cannot be anticipated, and therefore 

                                                 
2 Consultation Paper, page 18, para 82 
3 Consultation Paper, page 19, para 82 
4 see http://www.asx.com.au/about/pdf/Principle7_additionalguidance.pdf 
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companies will not be aware of whether their risk management system can 
effectively operate in terms of those risks until the actual event has occurred.   
 
− It is unlikely for example, that companies had considered the effectiveness of 

their risk management systems in the context of the September 11 terrorist 
attacks and all of the problems that resulted. Any sign-offs given on the 
effectiveness of the risk management system prior to September 11 
therefore, would most probably have been misleading relative to the 
circumstances that eventuated.   

 
− As risks are constantly changing, it would be inappropriate for companies to 

sign-off on those risks at one point in time.  Accordingly, ASX Listing Rule 3.1 
which requires continuous disclosure of information which has a material 
effect on the price of the company’s shares, is the more appropriate 
mechanism for companies to alert the market about the changing issues that 
are of significance to the market.  The BCA would argue that the status quo, 
in which internal control sign-offs of companies have related to "financial" 
risks has occurred because at a practical level, companies are able to 
measure the “effectiveness” of a risk management system where the data is 
measurable at a point in time and the risks are more clearly defined.  

 
• Shareholders will be falsely given a sense of security. 
 

There seems to be an assumption that shareholders can be comforted by 
knowing that executives have received sign-off that entities have in place 
systems to manage risk and that these are “effective”.  This false comfort will 
potentially have detrimental consequences in the market if shareholders invest 
thinking they have greater protections than it is possible for companies to 
provide. 

 
• Increased risk of liability for companies and executives. 
 

There is always a risk with "sign-offs" that issues of reliance and misleading and 
deceptive conduct could be raised by investors/shareholders.  More mandated 
disclosure could give rise to instances where shareholders could bring actions 
where companies fail – the recent Sons of Gwalia High Court decision illustrates 
how this could become a reality.  The proposed sign-off in relation to risks that 
are constantly changing and difficult to fully anticipate is therefore also likely to 
increase the risk of personal liability of senior executives. 

 
• Sufficient disclosure is already required. 
 

Companies should have already established policies of risk oversight and 
management (Recommendation 7.1) and the market is therefore aware of those 
processes. In accordance with the existing Principles, most companies are 
disclosing their risk management systems publicly (eg on their websites). This is 
sufficient information for investors and the market to make an assessment about 
how those companies are managing their risks.   
 
− For example, the guide to reporting on Principle 7 already states “a 

description of the company’s risk management policy and internal compliance 
and control system” should be made “publicly available, ideally by posting it 



BCA Submission ASX Principles February 2007 

 
 

 5 

to the company’s website in a clearly marked corporate governance section.”  
An additional sign-off in relation to how effectively the risk management 
systems are operating in relation to non-financial risks, is unlikely to increase 
the relevant information available to the market.  

 
• Sign-off on non-financial risks will not provide additional meaningful 

information to the market.  
 

A sign-off on the "effectiveness" of the systems of risk management where non-
financial risks can have such a range of scope (for example, fraud controls, 
competitive threats, OH&S, catastrophe recovery, key person risks, security of 
supply, industrial relations risks, community relations risks, environmental 
issues, regulatory risks etc etc) is likely to result in lengthy “boilerplate” clauses 
which attempt to cover the field and which will be of little value to the market and 
investors. 

 
Accordingly, the BCA strongly opposes the additional requirement as it will impose 
significant burdens on business, and increase the compliance burden and risk faced 
by senior executives.  The BCA therefore strongly supports retaining existing 
Principle 7.2 in the same form and with the same guidance.   
 

Guide to reporting on Principle 7 
 
Under the proposed changes to the Principles, the “Guide to reporting on Principle 7” 
requires explicit confirmation in the corporate governance statement that the Board 
has received written statements from management under Recommendation 7.3. 
 
Members are concerned about the overly prescriptive nature of the guidance relating 
to proposed Recommendation 7.3.  The Principles should maintain a  
high-level focus in guiding companies on corporate governance issues, but not 
providing detail on how the companies should administer their corporate governance 
activities.  Just one example of the prescription in the proposed amendments to the 
Principles, in telling companies “how to” manage and assess their risks, is contained 
in the proposed guidance to Principle 7.3: 

 

“where the board receives any qualified statement from management, the fact of 
the qualified statement and appropriate explanatory information should be 
disclosed.”  

 
This appears to be quite prescriptive in nature.  The Board should be able to 
determine if qualified statements are given, whether those statements are material to 
them, and whether they should be disclosed.  Not all qualifications will be material to 
the “effectiveness” of the risk management system, nor will qualifications be always 
an indicator of on-going problems associated with the risk management system. 
Therefore, the guidance is removing the appropriate element of flexibility for the 
Board to make decisions. 
 
Accordingly, the guidance to reporting on Principle 7 should be redrafted so that it 
does not impose any additional compliance burdens or prescription.  
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Recommendation 7.4 
 
The Consultation Paper asks the following questions in relation to sustainability 
issues and also a possible Recommendation 7.4: 
 
1. whether the Council should have any role in relation to the reporting of material 

non-financial business risks that involve sustainability or corporate responsibility 
(CR); and 
 

2. if so, whether that involvement by the Council should be in the form of: 
 

a. voluntary guidance on CR reporting with no additional reporting obligations 
(Option A); or 

 
b. an “if not, why not” mandatory reporting approach on CR (Option B). 

 
The BCA does not support any of the proposals outlined above (the detailed reasons 
are outlined below). 
 
The BCA will address the questions under the following headings: 
 
• Does the Council have a mandate to enter into sustainability issues? 
 
• Should the Council have a role in guiding “reporting” of non-financial risks (that 

include sustainability risks)? 
 
• Option A; and 
 
• Option B. 
 
In October 2006 the Parliamentary Joint Committee on Corporations and Financial 
Services (PJC) released its report Corporate Responsibility: Managing Risk and 
Creating Value, which recommended that the Council encourage disclosure of the 
top 5 sustainability risks and risk management strategies.  The Council did not 
support the proposal, and the BCA wishes to endorse that decision.  Although the 
Council does not seek comment on that decision, the BCA agrees with the Council’s 
decision that such a prescriptive approach would have the risk of (amongst other 
things) requiring companies to disclose highly sensitive commercial information, 
exposing their directors to undue risks of liability, and to pin-point risks at a given 
point in time.  
 

Does the Council have a mandate to enter into sustainability 
issues? 
 
The BCA considers that the Council only has a role in regards to sustainability or 
corporate responsibility issues (CR), to the extent they are already captured by 
Principle 7 dealing with assessment and management of non-financial risks.   
 
Companies have already established risk management systems to comply with the 
Principles (existing Recommendation 7.1).  Therefore, companies are already 
sufficiently encouraged to turn their minds to the issues of risk. 
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Expanding the scope of the Principles beyond risk to CR generally is undesirable 
and unnecessary.  The reasons that the Council should not be involved in CR 
beyond the existing scope of the Principles, include: 
 
• CR is a broad concept that has the potential to go beyond what is traditionally 

thought of as “corporate governance”.  For example, one BCA Member writes: 
 

“In contrast, CSR is a broad concept covering a wide range of economic, 
political, environmental, social and ethical matters.   

 
…some aspects of CSR fall within the current Principles (eg. Principles 3, 7 
and 10) and we believe we have sufficiently addressed such matters for our 
stakeholders.  However, in our opinion, there are many areas of CSR which 
fall outside the realm of corporate governance.  For example, we have taken 
the view that matters such as our contribution to community projects and 
organisations, and our other philanthropic efforts, are not ‘governance’ 
matters and therefore much of the information we publish in this area is not in 
our corporate governance statement, but in our general ‘Annual Review’”. 

 
Accordingly, the expansion into CR would be extending the Council’s influence 
beyond its overriding objective which is “to develop and deliver an industry-wide, 
flexible framework for corporate governance that could provide a practical guide 
for listed companies, to enable them to improve their existing practices.”5  The 
intention of the Principles is to provide listed companies with guidance on how to 
disclose information in their annual reports pursuant to Listing Rule 4.10.36 and 
to improve corporate governance practices and disclosure of information related 
to corporate governance to investors and the wider community.  The Council 
should therefore avoid overstepping its mandate by seeking to guide corporate 
behaviour beyond corporate governance practices and disclosure. 

• There is considerable disagreement about the definition of CR.  What CR means 
to companies differs according to their circumstances, evolution and operations. 
Accordingly, without a commonality of issues across organisations, it will be very 
difficult to create Principles that are capable of dealing with the significant 
differences across organisations.  In addition, CR theory, practice and reporting 
is constantly evolving both domestically and internationally.  The CAMAC Report, 
The Social Responsibility of Corporations, December 2006 (CAMAC Report) 
highlights that there are many standards and guidelines already in existence 
relating to the conduct of companies7.  Included amongst these are the OECD 
Guidelines for Multinational Enterprises, UN Global Compact and UN Principles 
for Responsible Conduct.  In Australia the AICD, Institute of Chartered 
Accountants, Group of 100 and Standards Australia are just some of the 
organisations that have produced guidelines for corporate conduct. 

                                                 
5 http://www.asx.com.au/supervision/governance/corporate_governance_council.htm 
6 ASX Listing Rule 4.10.3: An entity must include the following information in its annual 
report….A statement disclosing the extent to which the entity has followed the best practice 
recommendations set by the ASX Corporate Governance Council during the reporting period. 
If the entity has not followed all of the recommendations the entity must identify those 
recommendations that have not been followed and give reasons for not following them. If a 
recommendation had been followed for only part of the period, the entity must state the 
period during which it had been followed. 
7 See pages 25-28 for example. 
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• In 2006, there were two major inquiries into CR, the PJC and the CAMAC 

inquiries, which found that CR in Australia is evolving process and that 
companies in Australia are developing their activities depending on their levels of 
experience and the individual nature of their organisations.  Accordingly, the BCA 
believes that it is not the Council’s role to become involved in CR beyond the 
existing scope of the Principles, given these findings. 

 

Non-financial risk reporting 
 
The Council have asked whether it should have a role in “reporting” of “material  
non-financial business risks” that involve sustainability issues.   
 
The BCA is strongly supportive of companies considering their financial and other 
business risks and disclosing those risks where appropriate (eg parameters such as 
materiality are needed to ensure that disclosure is relevant and useful).  However, 
the BCA believes that the existing corporate governance environment, including but 
not limited to the ASX Listing Rules, Corporations Act and Principles provide 
appropriate flexibility and guidance for companies to consider and disclose risks 
where appropriate, without the addition of another layer of complex and prescriptive 
detail on how to undertake such a process. 
 
Consistent with the BCA’s submissions to the PJC and CAMAC inquiries, the BCA is 
strongly of the view that the current environment adequately provides guidance and 
frameworks for companies to consider and report on CR issues, and that there are 
very real reasons why reporting on CR cannot be mandated.  In its submission to 
CAMAC, the BCA stated8:  

 

“The BCA does not believe, however, that mandatory CSR reporting is an 
appropriate step to encouraging more effective CSR activities and their reporting. 
Mandatory reporting runs the risk of stifling innovation and fostering a ‘tick the 
box’ mentality. Further, it would be very difficult to mandate meaningful and 
consistent reporting, given that: 

 
• companies are diverse in their maturity, operations and scope, and 

therefore have different reporting and content requirements… 
 
• CSR is very difficult to define and will mean different things to different 

companies; and 
 
• developments both in Australia and overseas, in terms of indices and 

benchmarking, mean that any attempt to mandate reporting is premature 
and counterproductive.  Benchmarks in terms of best practice are rapidly 
shifting and efforts to enshrine a particular approach would limit innovation 
and the application of best practice, including through the adoption of 
emerging practices from other dynamic economies.” 

 

                                                 
8 BCA Submission to CAMAC Discussion Paper – Corporate Social Responsibility, 24 March 
2006, pages 8-9 
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The reasons that the Principles should not be extended to such reporting therefore, 
include:  
 
• The review of the Principles is directed towards (amongst other things) removing 

“areas of regulatory overlap between the existing Principles and equivalent 
provisions in the Corporations Act and the Accounting Standards”.9  It would be 
contrary to that aim for the Council to become involved in non-financial risks 
reporting.  Section 299A of the Corporations Act already allows a company the 
flexibility to report on sustainability issues that might impact the business.  
However, even the legislature has recognised that there are certain pieces of 
information that would cause harm to companies if disclosed (for example, 
section 299A(3) of the Corporations Act).  Disclosure about the nature of 
risks facing an entity, and the effectiveness of the entity's processes in managing 
those risks – should be treated in the same way.    

 
• In addition, Listing Rule 3.1 already requires companies to immediately disclose 

information that would be expected to have a material effect on the price of their 
securities10.  Even that Listing Rule provides a carve-out for entities to hold back 
information where it would be adverse for them to make public statements in 
certain circumstances like confidentiality (See Listing Rule 3.1A).  

 
• Large organisations are already reporting on CR activities (eg through methods 

such as separate sustainability reports and website disclosure), without 
additional layers of corporate governance requirements being imposed. In the 
process of the PJC inquiry, the BCA undertook a survey of BCA Member 
companies and found that all BCA Member companies were conducting some 
form of CSR activity and that an increasing number are reporting on their CR 
activities.  

 
• There is little agreement domestically or internationally about the appropriate 

guidance, framework or methodology for CR reporting.  Accordingly, the 
development of guidance or a framework in Australia at the current time would 
risk stifling the innovative development of appropriate reporting practices and 
instead potentially encourage a “tick the box” mentality of reporting.  There are 
already a significant number of reporting guidelines and standards for CR both 
domestically and internationally including GRI, G100 Sustainability: A Guide to 
Triple Bottom Line Reporting, The Department of Environment and Heritage 
Triple Bottom Line Reporting in Australia and ISO standards to name just a few11. 
The inclusion of additional guidance into the Principles will only add to the 
already complex and overlapping tools in the market, and therefore lead to 
confusion for companies. 

 
Accordingly, the BCA strongly opposes both Option A or Option B (the reasons for 
the opposition to the Options is outlined in detail below).   
 

                                                 
9 Consultation paper, Page 5 
10 Listing Rule 3.1 – Once an entity is or becomes aware of any information concerning it that 
a reasonable person would expect to have a material effect on the price or value of the 
entity’s securities, the entity must immediately tell the ASX that information. 
11 See UNEP, ‘Carrots and Stick for Starters’, 2006; CAMAC, ‘The Social Responsibility of 
Corporations’, December 2006 for summaries of the many reporting standards and guidelines 
in the market. 
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Option A 
 
The Council proposes to issue further guidance under Principle 7 which encourages 
(rather than mandates) greater disclosure of CR risks, and the strategies adopted to 
manage those risks.  The BCA considers that there are risks associated with 
guidance in that it becomes de facto regulation and a “tick the box” exercise.  
 
In addition to the reasons outlined above in relation to reporting generally, the BCA 
opposes the inclusion of additional guidance on material non-financial risk reporting 
into the Principles, for the following reasons: 
 
• The very fact that the Council suggests that such a voluntary approach will 

enable companies to “distinguish themselves in the market by the manner in 
which they approach these issues”12, suggests that companies will feel 
compelled to meet the guidance requirements in order to compete with the 
reporting by other companies.  For example, one BCA Member writes: 
 

“….although it would not be Council’s intention, in our view, any voluntary 
guidelines would still be considered in the market as a minimum standard for 
CSR practice and reporting”. 

 
• The BCA is concerned about the ability for the Council to have the resources and 

expertise to be able to develop its own guidance given the difficulty and 
significant resources employed in this area globally.  There is a risk that any 
guidance developed would be unable to apply to all listed entities in varying 
industries and would therefore lack utility or meaning. 

 
• Such guidance risks becoming lengthy and detailed and therefore is likely to 

contribute to the complexity and length of the Principles (in direct opposition to 
the aim of the review of the Principles which is to make them clearer and more 
consistent). 

 

Option B 
 
Option B proposes a new Recommendation 7.4 which would compel listed entities to 
report on their “material business risks” (including CR risks).  In particular, listed 
entities would need to disclose each of their material business risks and the steps 
taken to manage these risks, and if they do not report on these, then they need to 
explain why not. 
 
In addition to the reasons that the BCA opposes guidance of reporting of non-
financial risks outlined above in our introductory comments, the BCA opposes the 
inclusion of an “if not, why not” reporting trigger into the Principles for the following 
reasons: 
 
• The Australian non-financial reporting landscape is evolving and has some way 

to go to reach the sophistication of the companies in the UK where “if not, why 
not” non-financial reporting came into effect in mid-2006.  Given that our 
legislators have already decided against a mandatory reporting requirement 

                                                 
12 Consultation Paper, page 36, para 40 
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through the PJC and CAMAC inquiries, it would be premature in Australia to 
develop such a requirement.  Allowing reporting processes to evolve in 
Australia – and permit us to learn from the lessons of the recently enacted UK 
approach, is the better approach. 

 
• Mandatory reporting does not encourage better uptake of CR activities, but 

instead encourages a “tick the box” approach and places an additional 
administrative burden on companies.  The problems associated with “tick the 
box” results are highlighted in Box 1. 

 
• The requirement to report under Option B could lead to the need to disclose 

commercially sensitive information.  This could lead to a less innovative and 
competitive corporate environment. 

 
• There may be unforseen consequences such as increased liability for senior 

executives and the Board, and therefore specific legislative protections may be 
required.  Given the legal implications, much more would need to be done in 
terms of consultation, liaising with legal experts and drafters.  This type of 
exercise is beyond the scope of the Council. 

 
 
Box 1 – “Tick the box” 
 
Reasons that corporate behaviour that equates to a “tick the box” exercise is 
problematic, include: 
 
• investor confidence and the information available to investors is not improved by 

having standard responses provided by all companies; 
 
• corporate governance performance is not improved, because companies do not 

use innovative means to suit their own circumstances; 
 
• useful resources are diverted away from business activities and into 

administrative and compliance areas; 
 
• a false sense of security given to the market is problematic if shareholders invest 

thinking they have greater protections than can actually be provided; and 
 
• cost and compliance burdens are driven upwards, with no clear benefit. 
 
 

Recommendation 9.4 
 
Existing Recommendation 9.4 recommends that listed entities “ensure equity-based 
remuneration is made in accordance with thresholds set in plans approved by 
shareholders”.   
 
Council has noted there is confusion surrounding the meaning of this 
Recommendation.  In particular, despite it not being Council’s intention, some 
professional groups have interpreted this Recommendation as: 
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• requiring general approval of all equity-based executive remuneration plans 
(even though neither the Corporations Act nor the Listing Rules require such 
approval); or 

 
• requiring a company to seek shareholder approval of the underlying equity-based 

incentive plan when they rely on the exception (for the acquisition of securities on 
market for directors) under Listing Rule 10.14 and do not seek shareholder 
approval of a particular grant to the CEO under an incentive plan. 

 
The BCA agrees that the wording in Recommendation 9.4 is ambiguous.  Indeed, 
this ambiguity was expressed by one Member who states: 
 

“In particular, given the unclear nature of the Recommendation, we had 
previously interpreted it to mean that general approval was required of all 
executive incentive plans – a practice we do not support.  Evidence of this can be 
found in our 2006 Corporate Governance Statement in which we stated that 
Recommendation 9.4 was the sole recommendation we did not comply with…”. 

 
It is up to the Board to create, monitor and apply corporate governance practices to 
ensure acquisitions avoid conflicts of interest and insider trading.  Most companies 
have procedures to manage such conflicts of interest (and indeed, the Principles 
include recommendations for share trading policies and remuneration committees to 
deal with these issues).  The tools used by companies to avoid conflicts of interest 
include trading windows and trading black-outs. Additionally, share trading is closely 
monitored for irregularities by the regulator the Australian Securities and Investments 
Commission (ASIC).  One BCA Member states: 
 

“…the operation of our equity-based incentive plans are subject, at all times to 
the terms of our Share Dealing Policy…and all other appropriate governance 
arrangements. In addition, it is our Human Resources and Remuneration 
Committee which settles the terms of equity-based incentive plans, and the 
specific grants made to executive directors.  Under its Terms of Reference no 
executive directors are entitled to be on the committee.  In our view, these 
measures effectively deal with the potential for insider trading and other conflicts 
of interest.” 

 
In addition, shareholder approval should only be required where there is an issue of 
new shares, which is dilutive.  Shareholder approval should not be required for share 
based executive schemes where shares are to be purchased on – market, because 
on market acquisitions do not result in a dilution of existing equity interests.  This 
should not become a “back door” mechanism for shareholders to have a "binding 
vote" in relation to executive incentive schemes.  Shareholders have the ability to 
express their view on executive remuneration via the “non-binding” vote on the 
remuneration report13. 
 
The BCA strongly supports the proposal to “delete the Recommendation on the 
basis that neither the Corporations Act nor the Listing Rules require shareholder 
approval in relation to executives”.14 
 

                                                 
13 Consultation Paper, page 22, para 104. 
14 Consultation Paper, page 22, para 104 
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ASX Listing Rule 10.14 
The Council is seeking a comment whether ASX Listing Rule 10.14 should be 
amended, amongst other reasons to remove the inconsistency between Listing Rule 
10.14 and the Recommendation 9.4. 

As a preliminary comment on this issue, the BCA believes that this is an 
inappropriate forum to be seeking submissions on a proposed change to the ASX 
Listing Rules.  The ASX has an established process for seeking submissions on 
proposed changes to the ASX Listing Rules, and the ASX should use that process to 
seek comment on this issue.  For that reason, and for the reasons outlined below, 
the BCA strongly opposes any amendment to Listing Rule 10.14. 
 
Despite the strong arguments above, the BCA makes the following comments by 
way of background in support of retaining Listing Rule 10.14 in its current form.   
 
• Currently, Listing Rule 10.14 contains an exception which provides companies 

are not required to seek shareholder approval where the grant of securities to 
directors under executive incentive schemes are satisfied by the acquisition of 
those securities on-market. 
 

• Since an on-market acquisition occurs at full market value (ie. without any 
discount) and does not dilute the interests of other shareholders, this carve-out is 
appropriate and therefore should be retained. 

 
• One argument outlined in the Consultation Paper for removing the exception 

from ASX Listing Rule 10.14 is that all grants of securities to executive directors 
give rise to a conflict of interest, which should be managed by shareholder 
approval.  For the reasons outlined above in relation to Recommendation 9.4,  
on-market acquisitions do not give rise to a conflict of interest that justifies the 
deletion of the carve-out.   

 
• An additional proposal contained in the Consultation Paper is to limit the 

exclusion to where an acquisition is made pursuant to a salary sacrifice 
arrangement.  The BCA strongly disagrees with this proposal as there does not 
seem to be an appropriate policy reason for it.  In most cases, on-market 
acquisitions are funded by a number of means, including through employee long 
term incentive rewards.  As these are not transactions which dilute shareholder 
interests, the BCA considers shareholder approval is not required. 

 

Other Issues 
 
There are a number of areas in which the proposed amendments (see list of 
problems below) appear to be more prescriptive and/or lack a clear corporate 
governance policy objective.  The BCA recommends that: 
 
• proposed amendments to the Principles are only made where there is a clear 

policy objective and benefit to be gained which outweighs any costs imposed on 
business; and 

 
• the Council specifies clearly in the Principles that guidance and commentary is 

not mandatory, and that companies are able to comply with the Principles without 
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necessarily having followed each specific instruction in the guidance and 
commentary. 

 

Cost – benefit analysis 
 
Whilst the BCA acknowledges that the Principles are intended to be voluntary 
guidance under an “if not, why not” reporting process and therefore are not intended 
to be regulatory, the view of most companies is that the Principles operate as a 
minimum benchmark and therefore the Principles have become quasi-regulatory 
through market practice.  
 
The BCA is concerned that in a time where various governments around Australia 
have recognised the need to reduce the regulatory burden on business15, the Council 
is proposing changes to the Principles that in some instances impose greater 
burdens on business for little apparent benefit in terms of better corporate 
governance practices and disclosure.  
 
Changes to the Principles are likely to impose additional costs on business. 
Companies must amend their procedures, processes and employee expertise to 
accommodate the changes.  Even minor or insignificant changes can have large cost 
consequences if it requires a significant amount of additional information to be 
collected or the disclosure of sensitive or strategic information to competitors.  The 
BCA is concerned that there are a number of relatively “minor” changes (examples of 
which are outlined in detail below) that may impose large cost consequences on 
business.  
 
Following from the report by the Task Force on Reducing Regulatory Burdens on 
Business, Rethinking Regulation January 2006, the Commonwealth Government 
endorsed a process of cost-benefit analysis using a Business Cost Calculator for 
proposed regulatory regimes.16  Whilst the BCA does not necessarily advocate the 
use of the tool to assess changes to the Principles, many of the problems associated 
with the proposed amendments to the Principles as highlighted below appear to 
contain new disclosure or other structural requirements that will impose costs on 
business.  Many BCA Members have expressed concern that there is no clear 
corporate governance objective for many of the changes. If the costs are likely to be 
greater for business than the overall benefit to corporate governance practices or 
investor confidence, then those changes or additional requirements should not be 
implemented.  

                                                 
15 See for example the Australian Government’s Response to the Banks Taskforce Report 
Rethinking Regulation – ‘Regulation is a major concern to all businesses and especially small 
business. The Australian Government is leading the way in reducing the burden of red tape to 
improve the economic environment further so that all businesses, large and small, can 
prosper and grow.’, Press release No. 088 
16 See the Australian Government’s Response to the Banks Taskforce Report Rethinking 
Regulation, August 2006 – ‘the Government is mandating appropriate levels of regulatory 
analysis, including through the use of the ‘Business Cost Calculator’, also available to 
businesses, to quantify in dollar terms the compliance cost of proposed regulatory regimes.’, 
Press release No. 088 
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Prescription 
 
Whilst the BCA welcomes efforts to condense the number of Principles, and to 
provide guidance for clarity of ease of interpreting the Principles, there is a concern 
that the newly worded guidance and commentary may in some instances be so 
detailed, that it may become quasi-regulatory and therefore a significant cost burden 
on business.  
 
The BCA understands that the aim of the proposed amendments is to reduce the 
number of Principles and simplify and condense the guidance into more manageable 
and useful areas.  However, the degree of detail and the newly condensed 
information exaggerates and emphasises those areas, so that they appear more 
prescriptive.  One Member for examples states: 
 

“The more commentary and guidance there is, the more prescriptive the 
recommendations become as the commentary and guidance is the primary 
source of interpretation for the recommendations. 

 
Council should maintain the initial concept of issuing broad recommendations 
and requesting an “if not/why not” response.” 

 
In addition, the use of the words “should” throughout the document also implies a 
quasi-mandatory interpretation of the Principles and guidance.  
 
Large complex companies are already required to comply with multiple corporate 
governance regimes such as the Corporations Act and Accounting Standards and in 
addition regulatory requirements such as those of ASIC, ASX and APRA.  The 
increasing prescription in the Principles therefore is unnecessary and excessive. 
 
The Principles were designed to provide high-level guidance on corporate 
governance matters to encourage companies to think about and adopt corporate 
governance regimes that are suitable for their own operations and circumstances 
and that would ultimately lead to better corporate governance practices and 
improved investor confidence.  As the Principles become more prescriptive through 
the provision of guidance on “how to” implement the Principles, the flexibility for 
companies to adopt their own methods of implementing the Principles is lost.  

 
Some examples of the areas where the proposed amendments to the Principles 
appear to be more prescriptive and/or lack a clear policy intention are outlined below 
(this is not intended to be an exhaustive list): 
 
• There is no clear reason why it is necessary for companies to disclose their 

process for evaluating the performance of senior executives (Recommendation 
1.2 and 2.5).  In addition, companies should not be required to disclose whether 
a performance evaluation for senior executives, the board and its members has 
taken place in the reporting period and whether it was in accordance with the 
process disclosed (Guide to Reporting on Principles 1 and 2).  There doesn’t 
seem to be any practical reason why investors would find this information useful, 
over and above knowing that there are evaluation procedures in place.  The 
Principles already require remuneration and nomination committees (or 
equivalent processes) – therefore imposing an additional requirement is 
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unnecessary. Given the sensitivity of the information that would need to be 
disclosed, the likely practical response from companies, is for standardised 
information to be disclosed which will in reality provide no additional useful 
information for shareholders and the market. 

 
• The company should not be required to publish a statement of delegated 

authority to senior executives (Guide to Reporting on Principle 1).  A delegated 
authority is an internal process which is specific and will not provide any useful 
information to investors or the market. 

 
• Recommendation 2.1 provides a list of matters outlining situations in which a 

director should not be regarded as independent.  This would be better 
characterised as “matters to be considered by the Board in determining a 
director’s independence”, thus giving the Board the flexibility to make a 
determination whilst still providing clear guidance as to the matters that may be 
considered when determining independence.  

 
• The Commentary and Guidance in relation to Recommendation 2.4 and 9.1 

provides details about who should be included on a nomination committee and 
on a remuneration committee respectively.  This degree of detail is concerning 
and goes beyond the high-level guidance that companies should have a 
nomination and remuneration committee, adopting a much more prescriptive 
“how to” approach to nomination and remuneration committees. The BCA 
suggests that the composition of this Committee should be a matter for the Board 
to determine given the individual circumstances of the company.  

 
• In relation to risk management and internal audit systems addressed in Principle 

7, the proposed amendments appear to be very detailed about how internal 
control systems should be achieved and structured.   

 
• Box 3.1 “Suggestions for content of a code of conduct” has eleven suggestions 

for issues that should be included.  The BCA understands that many of these 
issues were removed from other Principles and have now been combined into 
this Principle. The length and detail as it now appears however, gives the overall 
impression of a “checklist” of issues that should be considered in a code of 
conduct.  Many of the suggestions for a code of conduct clearly relate to a 
company’s policies/guidelines on various social responsibilities.  These include 
specifying the company’s responsibilities to the community, the company’s 
responsibility to clients, business partners and consumers, employees, 
individuals etc (see suggestions numbered 3, 4, 5, 6, 7 and 8).  Many of these 
issues appear to be CR in nature, and for the reasons outlined previously in 
relation to Principle 7 appear to go beyond the scope of the Principles and may 
also involve the requirement to disclose strategic and confidential information (eg 
product quality or standards).  The BCA is concerned that Principle 3 may 
expose the company and officers to greater risk of liability, as certain minority 
“stakeholders” are unduly given power against the company.  The BCA strongly 
advocates removing some of these requirements from the guidance in the code 
of conduct.  Given the decisions in the CAMAC and PJC inquiries, in which it was 
decided that directors’ duties in the Corporations Act did not need to be 
amended, the BCA also recommends that it be made clear in Principle 3 that the 
guidance does not alter existing legal relationships and directors duties.   
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• Recommendation 5.1 provides that companies should establish and disclose 
written policies and procedures designed to ensure compliance with ASX Listing 
Rule disclosure requirements and to ensure accountability at senior executive 
level for that compliance. Given that financial results and executive payments are 
already covered under the ASX Listing Rules and the Corporations Act, it is 
unclear why this needs to be duplicated in the Principles. 

 
• The BCA notes the wording in respect of the commentary and guidance relating 

to Recommendation 7.1: 
 

"As part of its oversight role, the board is responsible for establishing the 
company's policy on risk, and developing and implementing its system of risk 
management and internal control." (emphasis added) 
 

This wording further increases the potential accountability of the Board in terms 
of “implementation” of a risk management system, which may be unrealistic 
given the nature of the Board and its role in the day-to-day operations of the 
company.  

 
• Box 9.1 sets out very broad guidelines for executive remuneration packages and 

suggests that “companies may find it useful to consider those issues in 
formulating their packages”.  The Guide to Reporting on principle 9 requires the 
disclosure of departures from Box 9.1, which suggests that Box 9.1 is mandatory 
rather than a guide to what might be “useful to consider”.  The BCA is concerned 
that the prescription in Principle 9 removes flexibility for companies, and does 
little to enhance corporate governance practices.  In addition, consideration 
should be made to avoid duplication with other remuneration disclosure and 
reporting requirements such as those in the Corporations Act. Currently a review 
of the corporate and financial services regulations in relation to executive 
remuneration and reporting is being undertaken, and therefore consistency with 
that review (once finalised) will be needed.17  Such consistency will also be 
needed in relation to other Principles (eg Box 3.1) where they relate to executive 
remuneration.  

 

Additional review and time for implementation 
 
The Consultation Paper states at paragraph 22: 

 

“Feedback to Council from ASX indicates that there is a view that the Principles 
and Recommendations contain too much detail.  On this view, a preferable 
approach would be to restructure the existing material into a document 
containing a set of high level Principles.  On this view, the level of detail currently 
in the Principles and in the changes proposed potentially impairs rather than 
enhances companies’ disclosure.  This approach may also assist ASX in its role 
in monitoring and promoting corporate governance disclosures. Council 
welcomes feedback and comment on this issue.” 

                                                 
17 See Proposal 2.1 in the Corporate and Financial Services Regulation Review Proposals 
Paper. 
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Given the underlying concerns with the prescription in the Principles as outlined in 
this submission, the BCA supports consideration of restructuring the Principles into a 
high level set of Principles (under a new review and consultation process).  However, 
given that companies are already complying with the existing regime, consideration 
would be needed to ensure that such a review and any additional changes following 
from it would not impose significant costs or additional compliance burdens on 
businesses in having to equip themselves to deal with the changes.   
 
The BCA understands that the intention is for the revised Principles to be released 
and to take effect mid 2007.  The BCA believes that timeframe would be insufficient 
for companies to be able to fully understand and implement any significant changes.  
Accordingly, if the revisions to the Principles are to go ahead, consideration of longer 
timeframe for implementation should be made.  
 
In the event that a major restructuring of the Principles is considered, such as that in 
paragraph 22 of the Consultation Paper, then further consideration of implementation 
timeframes will be needed. 
 
The ASX also raises in the Consultation Paper, the possibility of implementing a 
website which posts sustainability information on a web-based exchange.  The BCA 
is supportive of initiatives which provide information tools to business and the 
market, and which facilitate learning, but which do not impose additional cost 
burdens on business. Consistent with the BCA submission to CAMAC on this 
issue18, the BCA therefore supports market based initiatives and encourages the 
Council to assess whether such an initiative is possible in Australia. 
 

Conclusion 
 
The BCA supports the efforts of the ASX Corporate Governance Council to update 
and simplify the Principles, subject to the concerns and comments in this 
submission. The BCA would be happy to discuss the issues raised in this 
submission. 
 
The relevant contact person at the BCA on this matter is: 
 
Leanne Edwards, Assistant Director- Regulatory Affairs 
Business Council of Australia  
Level 42, 120 Collins Street 
Melbourne  VIC  3000 
Tel:  03 8664 2614 
Fax:  03 8664 2666 
Email:  leanne.edwards@bca.com.au 
 
 

                                                 
18 See letter to CAMAC, 24 March 2006 from Melinda Cilento, Page 7 – “The Government 
could also examine ‘business case’ or ‘market-based’ approaches that have been used 
successfully overseas to better encourage or support CSR activities. In the UK for example, 
the Government has established a CSR website www.csr.gov.uk that outlines the initiatives 
that the Government are using to  
encourage business to undertake CSR activities.” 


