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18 April 2008 
 
 
Mr James Chisholm 
Manager 
Consumer Policy Framework Unit  
The Treasury 
Langton Crescent 
CANBERRA   ACT   2600 
 
Email: james.chisholm@treasury.gov.au 
 
 
Dear Mr Chisholm 
 
COMPONENT PRICING – TRADE PRACTICES AMENDMENT (COMPONENT 
PRICING AND OTHER MEASURES) BILL (NO. ) 2008 
 
I refer to your letter dated 1 April 2008 attaching the draft amendments to section 
53C of the Trade Practices Act 1974 (Cth) (TPA), which relate to component pricing.  
Attached is the Business Council of Australia’s (BCA’s) submission in relation to the 
proposed amendments.  
 
This submission follows previous submissions on section 53C of the TPA (in 
February 2007 and May 2006), in which the BCA did not support the proposed 
amendments.  

 
While the latest consultation documents reflect some revisions to the proposals 
contained in previous draft consultation documents, these revisions do not address 
the key concerns of the BCA.   
 
These concerns include: 
 
• The absence of a clearly articulated problem at which the proposed amendments 

are aimed. 
 
• The absence of clear cost-benefit analysis. 
 
• Practical problems associated with businesses attempting to comply with these 

provisions (which will in turn impose costs on business and create uncertainties 
for consumers). 

 
• The possibility for disproportionate penalties, given that the proposed 

amendments are likely to be difficult to implement in practice, which may result in 
businesses (both large and small) inadvertently contravening the law.  

 
The BCA is particularly concerned that a number of these issues directly contradict 
commitments by the new government in regard to efforts to achieve significant 
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deregulation and in terms of the principles that should guide and underpin good 
regulation making processes.   
 
Likewise, given that the Bill was proposed for introduction in the Autumn 2008 
sittings of Parliament some time before the draft consultation documents were 
released for public consultation, it is difficult to conclude that genuine consideration 
is being given to non-regulatory alternatives.   
 
Finally, the timeframe allowed for consultation is (once again) unduly short.  This 
limits the capacity of stakeholders to provide advice and commentary that is as 
comprehensive as possible, and also tends to suggest that the consultation process 
is not being taken seriously.  On matters such as this, the BCA seeks advice and 
feedback from our full membership, which totals over 100 Chief Executives.  
Undertaking this consultation and consolidating feedback in a meaningful way under 
such tight timeframes is no easy feet and it is not clear why more time is not allowed 
for this, particularly if the intention is to ensure that any legislative response is as 
effective and well directed as it can be.   
 
In light of these issues and concerns (which are discussed in greater detail in the 
attached submission) the BCA considers that this bill should be: 
 
• put on hold until there is tangible evidence of negative impacts from component 

pricing, or  
 
• substantially re-drafted so that it represents a proportionate response to a clearly 

articulated and evidenced problem (with appropriate consideration of the 
alternatives to regulation and cost-benefit analysis). 

 
I have copied this submission to Lindsay Tanner MP, Dr Craig Emerson MP, 
Chris Bowen MP and Su McCluskey, Executive Director of the Office of Best 
Practice Regulation, for their information. 
 
Please feel free to contact Ms Leanne Edwards, Assistant Director – Regulatory 
Affairs, on (03) 8664 2614 or leanne.edwards@bca.com.au if you wish to discuss the 
BCA’s concerns further. 
 
Yours sincerely 
 

 
 
Melinda Cilento 
Deputy Chief Executive 
 
 
cc The Hon Lindsay Tanner MP 
 The Hon Dr Craig Emerson MP 
 The Hon Chris Bowen MP 
 Ms Su McCluskey 
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COMPONENT PRICING – TRADE PRACTICES AMENDMENT (COMPONENT 
PRICING AND OTHER MEASURES) BILL (NO. ) 2008 

 
 

Response of the Business Council of Australia 
 
 
The Business Council of Australia (BCA) is an association of Chief Executives of 
leading Australian corporations.  Many of the BCA’s Member companies will be 
directly affected by the proposed changes in the draft Trade Practices Amendment 
(Component Pricing and Other Measures) Bill (No. ) 2008. 
 
The draft bill would amend section 53C of the Trade Practices Act 1974 (Cth) (TPA) 
to require corporations to specify, in a prominent way and as a single figure, a single 
price for the goods or services (to the extent that a single figure price is quantifiable).  
In addition, the Bill also makes consequential amendments to the TPA and the 
Australian Securities and Investments Commission Act 2001. 
 
The BCA supports robust and effective competition law, and has regularly provided 
input and views on proposed reforms to the TPA. 
 
Consistent with our views on regulatory reform more broadly, the BCA considers any 
new business laws or proposed changes to existing laws should only occur where 
there is a clearly identifiable problem to be addressed, where the proposed reforms 
achieve the purpose for which they are intended without creating additional red tape, 
and where they do not stifle ordinary and legitimate business behaviour. 
 
As such, any proposals to amend or reform the TPA require a proper economic 
analysis in conjunction with timely consultation with business. 
 
The BCA supports strong consumer protection standards, but believes that the 
existing legislation (including in this instance the existing section 53C and section 52 
of the TPA) provides such protection whilst ensuring that business is also provided 
with a regime that is workable and certain.  Principled legislation underpinned by a 
strong policy objective in this instance is therefore preferable to the proposed more 
prescriptive regime.   
 
The proposed amendments risk undermining the transparency and certainty of price 
displays for consumers, thereby reducing consumer choice and benefits, while the 
practical difficulties and uncertainties associated with implementing the proposed 
amendments are likely to stifle innovative and competitive business conduct.  
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Accordingly, the BCA does not support the proposed amendments, and suggests 
that this bill be: 
 
• put on hold until there is tangible evidence of negative impacts from component 

pricing, or  
 
• substantially re-drafted so that it represents a proportionate response to a clearly 

articulated and evidenced problem (with appropriate consideration of the 
alternatives to regulation and effective cost-benefit analysis). 

 
The BCA comments are high-level and do not relate to specific drafting matters. The 
BCA’s key concerns are as follows: 
 
1. No case has been made for why these changes are required and no clear policy 

objective has been articulated or justified.  
 
2. There is a lack of clear cost-benefit analysis – this is of particular concern given 

the costs these changes will impose. 
 
3. The proposed legislation should achieve the objective which is intended – rather 

than increase uncertainty and create administrative and compliance difficulties 
for business (and hence impose costs); 

 
4. The scope of the legislation potentially goes beyond consumer transactions. 
 
5. A breach of the proposed provisions may result in penalties that may be 

disproportionate. 

 

1. No case has been made for these changes 
 
The BCA is concerned that the changes in the bill have not been adequately 
justified.  New regulatory proposals should not be brought forward unless there is a 
clear case made out for regulatory intervention.  
 
No evidence of a market failure 
 
The BCA notes that the draft Explanatory memorandum has the following 
commentary:  
 

The Australian Government received legal advice in 1999, in the context of 
the introduction of the Goods and Services Tax (GST) that displayed prices 
would include any GST payable. Implicitly it was understood that section 53C 
of the TPA would also prohibit other forms of component pricing (eg 
excluding compulsory delivery charges and ‘taxes, fees and charges’ from 
prices).1 

 
The Explanatory memorandum provides no current evidence of significant problems 
associated with businesses displaying GST-exclusive prices or indeed, other forms 
of component pricing.   

                                                
1
 Explanatory memorandum, para 1.2 
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Regulation should only be imposed where there is a clear problem to be addressed.  
If there is a clear and evidenced problem, regulation should be directed specifically 
at that problem (eg the GST component of prices) rather than overreaching the issue 
at hand, as this may inadvertently give rise to significant consequences for other 
forms of conduct.  If the policy intention underpinning the proposed amendments is 
to address concerns with a specific sector or type of pricing, action should be taken 
by regulators to either administer the current law or, to explain those problems 
publicly, allowing that sector to address the problem without the need for regulatory 
intervention.  
 
The Explanatory memorandum states that, at the time of the introduction of section 
53C, the government believed that section 53C implicitly prohibited corporations 
from displaying other forms of component pricing.  The government’s concern 
stemmed from complaints in relation to the travel industry and concerns with respect 
to two Federal Court decisions that the existing section 53C does not require a single 
figure, single price to be specified.  As far as we are aware, the earlier concerns 
expressed in relation to the advertised prices of some airline services have already 
been adequately addressed by that industry.   
 
No further justification is offered by the government for the proposed changes.  In 
particular, no evidence is provided that component pricing is currently having an 
adverse effect on consumers or that there is any significant current behaviour along 
these lines.  Without clear evidence about where and why such behaviour is 
occurring, there appears to be little evidence for the need for the proposed 
amendments.  
 
Existing provisions are adequate 
 
It is also unclear why existing provisions of the TPA are inadequate. While the BCA 
supports a regime that adequately balances the needs and interests of suppliers and 
consumers, there is no evidence that the existing law does not do this. As outlined 
earlier, the Australian Competition and Consumer Commission (ACCC) has been 
able to successfully challenge the pricing practices of companies under the existing 
law and bring about behavioural change. Accordingly, the BCA submits there does 
not appear to be a case for amending section 53C of the TPA.2 
 
Where an attempt has been made to deliberately mislead a customer or 
misrepresent the full cost to the customer, the TPA already prohibits such 
unacceptable behaviour in the interests of protecting consumers.  If there is a 
possible breach for example of section 52 of the TPA, then the current law can be 
used to rectify behaviour.   
 
Stated objectives uncertain and not justified 
 
We note that the 2008 Explanatory memorandum states that: 
 

consumers should be able to readily identify the price they will pay for a 
product or service. This enables consumers to easily compare prices 

                                                
2
 See, for example, the court-enforceable undertakings provided by United Airlines to the 
ACCC after concerns were raised about its airfare advertising in July 2007 
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between like products or services and make informed purchasing 
decisions. (emphasis added)  

 
The objective of allowing consumers to compare like products is an objective, which 
appears to be difficult to achieve (especially through component pricing legislation). 
The very types of products that will be captured by these amendments are 
innovative, complex and often tailored to individual consumer circumstances. The 
nature of competition laws is geared at promoting business innovation and the 
provision of differentiated products. Therefore, this legislation is unlikely to achieve a 
goal of allowing consumers to compare products when those products are so 
dissimilar.  
 
Additionally, there appears to be little economic argument or justification for why 
consumers should need to be able to compare products. In the absence of a policy 
justification or examples of market failure in this regard, there is significant concern 
that the stated policy objective appears to be unclear and changing with each 
exposure draft of this legislation.  
 
If the government cannot reach a clear and consistent policy objective for these 
amendments, then there cannot be a legislative outcome that can actually achieve 
those objectives.  
 
In the absence of any substantive justification for the bill, it is difficult to see how the 
potential administrative, compliance and cost impacts on business set out below are 
justified. 
 
2. Cost-benefit analysis 
 
A ‘Business Cost Calculator’ has been endorsed to provide officials with a 
standardised model for determining the costs to business of regulatory proposals.  
All proposals are required to undergo a preliminary assessment to establish whether 
it is likely that there will be business compliance costs.  A full assessment of these 
costs must then be undertaken unless the impact is low or nil.3 
 
The Explanatory memorandum states ‘This Bill will have no significant financial 
impact.’4 The BCA has consistently asked for BCC to be applied to this regulatory 
proposal. In any event, a clear and transparent analysis of the costs and benefits of 
a particular proposal should be provided to explain how this conclusion was reached.   
 
Given the short time-frame given for a response to this matter, the BCA has not been 
able to conduct a thorough survey of BCA Members to quantify fully the costs of the 
proposed Bill.   
 
The uncertainties with applying the proposed amendments (outlined below) mean 
that corporations will be at risk of inadvertently breaching the proposed new 
sections, or will need to invest more time and effort in ensuring they comply.  
Increased regulatory intervention in this area is also likely to restrict the range of 
pricing options offered by corporations as they seek to ensure compliance and 
reduce the costs of determining “single prices”.  The possible practical difficulties 
such as increased risk management, training staff and altering internal pricing 

                                                
3
 Productivity Commission, Business Cost Calculator User Guide, 26 October 2006, p 4. 
4
 Explanatory memorandum, para 2.1 
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mechanisms may impose costs on business. Additionally, it may stifle new initiatives 
and marketing endeavours which are actually beneficial to consumers. 
 
Despite the implications of the proposed amendments for business, the Explanatory 
memorandum includes no financial impact statement and no regulatory impact 
statement.  When combined with the lack of justification for the proposals, the overall 
impression is that little consideration has actually been given to whether this bill is 
actually needed and what it means for those that have to comply with it. 
 

3. Regulation must achieve the objective (rather than increasing uncertainty) 
 
Section 53C of the TPA currently requires businesses to state the cash price where 
representations are made with respect to an amount that if paid would constitute only 
part of the consideration for goods or services.  The revised draft bill replaces this 
with a requirement to specify “in a prominent way and as a single figure, the single 
price for the goods or services”.   
 
The proposed amendments have as much likelihood of misleading consumers, as 
they do in protecting or informing consumers.  Aside from the aim of allowing 
consumers to “compare” products (discussed above), we understand that the bill is 
intended to address a government concern that consumers should be able to readily 
identify the price they will have to pay for a product or service so that they can for 
example, easily make informed purchasing decisions.   
 
In summary, “single price” is now defined for the purposes of the amended section 
53C(3) to include each of the following amounts that are quantifiable at the time of 
the representation: 
 
• a charge of any description (other than a charge that is payable at the option of 

the consumer or a charge that is payable for postage and handling); 
 
• the amount of any tax, duty, fee, levy or charge imposed on the corporation in 

relation to the supply concerned; and 
 
• any amount paid or payable by the corporation in relation to the supply 

concerned with respect to any tax, duty, fee, levy or charge that would have 
otherwise been payable by the consumer in relation to the supply concerned. 

 
Unfortunately, the use of the new term “single price” to replace the use of the term 
“cash price” does not address the concerns that a single price may actually be more 
misleading or complicated for the consumer, and therefore undermine the aims and 
objectives of this bill.  
 
In some cases, strict compliance with the proposed section 53C may lead to 
statements that, without further qualifications, could be misleading or deceptive 
(contrary to section 52) or false or misleading (contrary to section 53), for example 
where a “single price” (as defined) is lower than the overall price that a typical 
customer would be likely to have to pay (as all other parts of the price are not 
quantifiable or are optional).   
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For example, the “single price” must be based on those components that are 
quantifiable at the time of the representation,5 but what if some components are not 
quantifiable? This will mean the “single price” as quoted, may in fact be lower than 
the final price ultimately charged to consumers.  
 
There are a number of exclusions from the “single price” definition, such as those 
amounts that are not quantifiable at the time of the display of the price.  Excluding 
those amounts may in fact have a detrimental effect on consumer awareness and 
clarity.  Consider for example the sale of a car, which has many different 
components of the price that are not quantifiable at the time of display of the price 
(eg delivery charges and taxes which are contingent on the state in which the car is 
purchased).  If those charges are excluded from the “single price”, then the displayed 
price could be potentially misleading for the consumer.  Corrective statements to 
ensure there is no misleading conduct will have to be added by a seller. This may 
result in confusing and complicated information being provided to consumers. 
 
The proposed bill attempts to deal with a number of the practical difficulties that have 
been identified in requiring the display of a “single price”, however, a number of 
uncertainties associated with the proposed amendments remain.  This therefore 
increases the regulatory risk to business, including the administrative and 
compliance burden. There are so many different circumstances that a large degree 
of complexity results from the attempt to provide more prescription in an area that 
should not have more regulation.  
 
Just some of the possible uncertainties for business that remain are as follows: 
 
• It is unclear how corporations are to determine what price they should display in 

circumstances where a different but quantifiable “single price” applies to 
different groups of customers.  For example, if a mandatory delivery charge 
varies by distance (eg $20 for metropolitan areas, $40 for regional areas and $60 
for remote areas), it should be possible to quantify the single price inclusive of 
delivery for customers in each area.  However, it may be impracticable to specify 
each “single price”.  The BCA is concerned about the practicality of specifying a 
“single price” where many different quantifiable prices are possible (eg different 
prices for customers according to their geographic area or their status).  It would 
seem onerous to have to provide a schedule stating the “single price” for each of 
these groups, particularly where material is distributed nationally, and where 
each “single price” must be stated in a prominent manner. 

 
• Many of these goods or services may be provided by individual “outlets” or 

“stores”, but the advertising such as posters or displays may be developed at a 
central point (eg this will be the case for franchises). The explanatory 
memorandum provides that where a consumer can only purchase a service by 
using a credit card, that a compulsory surcharge must be included in the single 
price.6 But this may vary from store to store, making mass production of posters 
or displays particularly difficult. 

 
• The requirement to display the “single price” in a prominent way remains an 

issue, as the explanatory memorandum states that specifying the “single price” in 

                                                
5
 Explanatory memorandum, para 4.17 
6
 Explanatory memorandum, para 4.19 
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the small print of a newspaper advert is not prominent7.  However this seems to 
be inconsistent with relevant case law which suggests that in some cases a 
disclaimer can be sufficiently prominent.  The size of the print will depend in each 
case on the type and location (amongst other things) of the advertisement. The 
proposed amendments to section 53C may require multiple prices to be 
displayed – it will be practically difficult to display multiple prices in a prominent 
manner.  Additionally, the BCA suggests that further guidance on this issue may 
just add additional complexity and prescription to the regime, and that instead the 
status quo is preferable. 

 
• Many businesses provide a large number of complex products, some of which 

are made up of fixed and variable prices.  The maximum degree of flexibility is 
required in the legislation to allow for such products (and to allow innovative and 
flexible packages to be advertised). Additional explanation may be needed to 
clearly explain the application of the legislation to usage charges, ‘add-on’ 
products or services where there is a base product, variation of existing 
contracts, discounts, credits and ‘rewards’. For example, the explanatory 
memorandum provides that in the case of a mobile phone contract, where a 
consumer must commit to (for example) a 12 month contract to obtain a specific 
monthly price, the aggregate minimum amount the consumer will be required to 
pay over 12 months can be quantified.8 However, even where there is a 12 
month contract, there may be a cancellation fee available which means that a 
consumer will pay less than the “single price” calculated under a 12 month 
contract. There may be other discounts or rewards available to certain customers 
which will lower the price, or “add on” charges, hence making a 12 month “single 
figure” potentially misleading and unconstructive. Such prescriptive guidance on 
all of these issues could result in very complex and unworkable legislation, as 
well as offering no benefit to the consumer.  

 
At a practical business level, some examples of the difficulty of applying the 
proposed bill are as follows: 
 
• If a computer is sold subject to a mandatory delivery charge of $50, any 

representation as to price must state a single price which includes the $50 
delivery fee – however, if the customer can choose to collect the computer 
without paying the delivery fee, the single price need not include the delivery fee. 

 
• A telecommunications product is advertised nationally (across different 

geographic borders) and there are potentially many different prices depending on 
the status of the customer (eg is the product being sold to new or existing 
customers).  There is an issue with identifying which prices need to be displayed. 
And, if all of the prices are to be displayed in a large and complex matrix, how 
are all the prices to be displayed prominently? 

 
• If office equipment sold to a business attracts GST, any representation as to 

price must state a single price which includes the GST component – this is the 
case, whether or not the GST is absorbed by the customer or passed on to a 
third party. This is relevant because, as outlined in part 4 below, the bill may still 
relate to “business-to-business” transactions. 

 
                                                
7
 Explanatory memorandum, para 4.15 
8
 Explanatory memorandum, para 4.17(b) 
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• Provision of a utility service which includes a fixed access fee and variable 
charges for usage does not require a single price to be stated if it is not possible 
to quantify at the time of representation, the amounts payable – however, if the 
contract is for a fixed period, then it will be necessary to state a single price for 
the amount that is quantifiable. 

 
• A fixed term contract for the hire of equipment must state as a “single price” the 

single amount payable over the life of the contract – however, a period contract 
with no fixed term need only specify as a “single price” the periodic amount 
payable. 

 
4. Scope 
 
The BCA supports the efforts relating to excluding financial services and business-
to-business advertisements from the operation of the bill.  
 
However, whilst there has been an attempt to exclude business-to-business 
transactions, there continues to be uncertainty about whether the newly drafted 
provisions actually achieve that goal.  
 
Whilst the term “consumer” has been inserted to indicate that the provision is not 
intended to apply to supplies made by a corporation in trade or commerce with 
another corporation or non-corporate business or government,9 subsection 53C has 
been inserted to clarify that the provision applies to ‘consumer goods’, being those 
acquired for personal, domestic or household use. Many businesses have raised 
concerns that products which they sell or acquire with other businesses, could be 
considered ‘consumer goods’ within the definition provided in the draft bill.  For 
example, a washing machine would ordinarily be considered a good for domestic or 
household use, however, washing machines may be purchased for business uses in 
many circumstances (eg child care facilities, retirement homes, hospitals or 
laundromats).  
 
If the policy intention is to provide consumers with certainty in disclosure and to 
protect the vulnerable unwary consumers, then the proposed amendments go 
beyond that policy objective and create additional uncertainty for business.  The BCA 
understands that the policy intention is most likely to be directed at ‘mass’ price 
representations to the general public, however, there is no specific carve-out in the 
proposed amendments for representations that are not ‘mass’ representations. 
 
The difficulty in obtaining clarity around such a prescriptive piece of regulation 
suggests that it would be prudent to retain the existing regulation without alteration. 
 
5. Penalties 
 
The potential consequences of breaching section 53C of the TPA are serious and 
include: damages, injunctions, or ancillary orders (including for corrective 
advertising).  The revised draft bill also amends section 75AZF to mirror the 
proposed section 53C and provide for a maximum penalty of $1.1 million.   
 

                                                
9
 Explanatory memorandum, para 4.11 
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Critically, breach of section 75AZF is a criminal offence.  Given the potential 
consequences of breach, many of the issues that remain with the proposed 
amendments (outlined above) are likely to impose significant risks to companies, 
both large and small.  In particular, it would be foreseeable that inadvertent or 
unintended breaches of this legislation could occur, especially by smaller businesses 
that have less access to resources and educational tools about compliance with 
these provisions.  Given the significant sanctions that can be imposed due to a 
breach, regulation should be clear, easily complied with and should not have 
unintended consequences. 
 
Criminal sanctions should be imposed with caution and require a certain threshold of 
behaviour in order for such behaviour to draw such a penalty.  As discussed in this 
submission, some parts of the proposed amendments remain unclear and may be 
difficult to implement.  In these circumstances, where inadvertent breaches are 
reasonably likely, the existence of potential criminal sanctions for breach is a 
concern.  
 
Given that section 52 of the TPA might be used in relation to behaviour that is 
misleading or deceptive, there is little evidence that additional provisions under 
section 53C are required.  
 

Conclusion 
 
The BCA is disappointed (and concerned) that, at a point when the government has 
the opportunity to demonstrate its commitment to its own deregulatory agenda and 
commitments, a bill has been proposed that is unnecessary and so characteristic of 
the causes of that excessive compliance burden for business.   
 
There appears to be little or no justification for the proposed bill, no analysis on the 
cost impacts of the bill on business, nor on the effectiveness of the proposed 
changes in achieving their stated policy goals.  Finally, the bill is likely to increase the 
regulatory uncertainty for a wide range of businesses (both large and small). 
 
The BCA strongly suggests that this bill be: 
 
• put on hold until there is tangible evidence of negative impacts from component 

pricing, or  
 
• substantially re-drafted so that it represents a proportionate response to a clearly 

articulated and evidenced problem (with appropriate consideration of the 
alternatives to regulation and cost-benefit analysis). 

 
 
 
 
 


