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Dear Sir/Madam 
 
INQUIRY INTO VICTORIA’S REGULATORY FRAMEWORK 
 
The Business Council of Australia (BCA) welcomes the opportunity to make this 
submission to the issues paper, Inquiry into Victoria‟s Regulatory Framework, dated 
July 2010.  
 
The issues paper asks whether there are possible gaps in Victoria’s system of 
making, reviewing or enforcing regulations. The BCA considers that there are a 
number of reforms that could be made to strengthen Victoria’s regulation-making 
system.  
 
In 2007 the BCA released A Scorecard of State Red Tape Reform (attached) which 
assessed the regulation-making processes of all states and territories in Australia.  
Processes were assessed against four benchmarks identified by the BCA, namely: 
principles of good regulation-making; accountability; transparency; and review. The 
BCA undertook its assessment on the basis that good frameworks for regulation-
making are more likely to result in efficient and effective outcomes. If regulations are 
announced without due process then damaging and often unintended consequences 
for the economy and community can ensue.  
 
Victoria was assessed as having a ‘good’ rating in the 2007 scorecard. This reflects 
that in general a comprehensive regulation-making system had been established, 
including for both prospective and retrospective processes. In particular, the BCA 
considers that the Victorian Competition and Efficiency Commission (VCEC) plays 
an important role in ensuring that there are robust ‘accountability’ frameworks in the 
Victorian regulatory system. The VCEC acts as an independent oversight 
mechanism in the process of regulation-making and reporting on regulation across 
the Victorian economy. The BCA commented in the 2007 scorecard that: 
 

“Independence ensures that analysis is conducted without influence by the 
host department, that regulatory principles are followed and that there are 
public consequences if they are not followed.” 
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However, a ‘good’ rating under the BCA’s scorecard also recognises that there is 
scope for improvement in regulation-making. In Victoria a system of Business Impact 
Assessments (BIAs) for primary legislation and Regulation Impact Statements (RISs) 
for subordinate legislation has been developed. The system includes a role for the 
VCEC to assess the extent to which the BIA and RIS requirements have been 
complied with as part of the regulatory process. However, recent experience has 
highlighted that there is room for improvement in Victoria’s BIA process.  
 

When should a BIA be required?  
 
A significant concern with Victoria’s BIA process has been highlighted by the recent 
Climate Change Bill 2010. This Bill represents a major economic proposal which was 
introduced to, and passed by the Victorian Parliament, without adequate cost–benefit 
or impact analysis.  
 
The Victorian Guide to Regulation provides that: 
 

“a BIA must be prepared and submitted where the responsible Minister 
determines that a primary legislative proposal (either entirely new legislation, 
amendments to existing legislation) has potentially „significant effects‟ for 
business and/or competition in Victoria. A BIA may also be required if the 
proposed legislation is enabling rather than enforcing.”  

 
In recent correspondence with the Victorian Government the BCA was advised that 
in this instance a BIA was not required. The basis for this position was, we 
understand, a view that a BIA is most important where legislation is itself likely to 
have a significant effect on business. Because the Bill, in and of itself, would not 
have such an effect, and because the regulations made under the Bill would be 
subject to a RIS, the BIA was deemed not to be required. This argument appears at 
odds with the Victorian Guide to Regulation, which highlights that “when the sole or 
primary purpose of the legislation is to enable the making of regulations that would 
subsequently be subject to a RIS, a BIA is still required if the regulation would 
impose a significant effect on business and/or competition”.  
 
The argument that the Bill would only have an indirect effect on business would also 
appear to contradict the requirements of the Victorian Guide to Regulation, which 
provides that a significant effect needs to be “something real and more than just a 
theoretical possibility”. The BCA considers that there was sufficient detail contained 
in the Bill to enable an impact assessment to be completed. We consider that the 
legislation – which included new powers for the EPA as well as a 20% emissions 
reduction target – will likely impose a ‘very real’ effect on business and/or 
competition. It is therefore concerning to the BCA that a BIA was not developed prior 
to the introduction of the Bill into parliament.  
 
Accordingly, in instances where a piece of legislation is not accompanied by a BIA, 
the VCEC should be required to report its own assessment as to whether a BIA is 
warranted. Additionally, where a BIA is not produced, reasons should be provided. 
This will ensure that the public is made aware of the processes and decision making 
of both the VCEC and government. 
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BIA transparency 
 
There are a number of areas with respect to the overall transparency of the BIA 
process which we consider could be improved, including: 
 

 The Victorian Guide to Regulation provides that in the case of BIAs, the analysis 
informs Cabinet deliberations and, as such, the information included in a BIA is 
treated as confidential to government. Additionally, whilst the VCEC has a role in 
reviewing the BIAs, ultimately it is possible for a non-compliant BIA to proceed to 
Cabinet with the VCEC noting its concerns. It is therefore difficult for 
stakeholders, including business, to analyse the costs and benefits or the options 
available for implementation of policy if the information in the BIA is not made 
publicly available.  

 

 One BIA was assessed as inadequate in the 2009–10 Annual Report of the 
VCEC, but it is not clear which piece of legislation the BIA was relevant to. It is 
important that the VCEC specifically reports on which pieces of legislation have 
received an inadequate BIA assessment. 

 
* *    * 

Accordingly, the BCA recommends that a more transparent BIA process be 
developed and that the requirements around when a BIA should be produced be 
strengthened. This could be achieved by making the BIA process consistent with the 
RIS requirements.  
 
You should also be aware that the BCA is in the process of producing a 2010 edition 
of the Scorecard of Red Tape Reform, which uses the same four key benchmark 
principles to rate the regulation-making frameworks in all jurisdictions in Australia, 
including the Commonwealth.  
 
The BCA will provide you with a copy of the 2010 scorecard when it is released.  It 
may assist your current review of Victoria’s regulation-making system. 
 
I trust that the information in this submission is useful. Please contact 
Leanne Edwards, Assistant Director – Regulatory Affairs on (03) 8664 2614 or 
leanne.edwards@bca.com.au should you have any questions or comments. 
 
Yours sincerely 

 
Peter Crone 
Chief Economist and Director Policy 
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