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Dear Sir/Madam 
 

Draft Model Work Health and Safety (WHS) Regulations and Model Codes of 
Practice 
 
The Business Council of Australia (BCA) is pleased to have the opportunity to 
comment on the draft Model Work Health and Safety (WHS) Regulations and model 
codes of practice.  
 
The BCA is not commenting on the particular provisions in the regulations or the 
codes of practice; rather, our commentary is focused on higher-level policy issues 
which we believe must underpin the harmonisation process. 

1 General position 
 
The BCA sees the key objectives of Occupational Health and Safety (OHS) 
regulation being to establish an equitable and efficient system that focuses on the 
prevention of workplace injury and disease, builds consciousness of the importance 
of OHS in the workplace, and encourages parties to work together to achieve safe 
and healthy workplaces. 
 
The BCA is also a strong supporter of efforts to develop a harmonised national 
occupational health and safety framework to apply across Australia. The complexity 
and inconsistent operation of occupational health and safety legislation across the 
Australian jurisdictions is a key issue for and cost to business.  
 
Accordingly, the BCA was concerned last year with indications from the previous 
New South Wales Government that it intended to walk away from previous 
commitments underpinning the Model Act. That is, requiring the retention, in 
New South Wales, of the reverse onus of proof and union right to prosecute that 
were features of the previous NSW legislation. 
 
The statement by the new NSW Premier Barry O’Farrell, that it is not his intention to 
continue this opposition, is welcome.  
 
It remains essential that the states and territories retain their commitments to 
harmonise key OHS legislation made through the Council of Australian Governments 
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(COAG) process and recorded in the 2008 Intergovernmental Agreement for 
Regulatory and Operational Reform in Occupational Health and Safety (IGA). 

2 Policy challenges to harmonisation 
 
From our perspective, the challenge within the Model Act and the regulations is to 
ensure that the uniformity achieved through this process is not undermined nor does 
it result in additional regulatory burden for business. In this regard we note 
comments from the COAG Reform Council that there is a risk that a nationally 
harmonised system will not be achieved because of jurisdictional variations from the 
model law or inconsistent enforcement approaches. 
 
The BCA is concerned that this may occur in three key ways. 
 

 Firstly, state/territory regulators could interpret obligations in the Model Act or the 
regulations or codes of practice in different ways, which could potentially lead to 
increased complexity of the proposed OHS regime.  

 

 Secondly, over time there is potential for such differences in interpretation and 
application to be of such significance that they undermine the harmonisation 
goal.  

 

 Thirdly, there will also be a range of other state-based legislation which may 
impact on health and safety issues and these will need to be reviewed to ensure 
they do not undermine the approach in the Model Act or reduce the level of 
harmonisation. 

 
As a result, it will be very important that Section 5 of the IGA,1 which provides a 
process to ensure uniformity over time, is both monitored and the subject of 
continual review.  
 
Additional concerns in relation to regulatory burden are dealt with below. 

3 Prescription in the regulations 

 
As a general matter, the BCA is concerned about the high level of prescription in the 
regulations. The regulations themselves are more than 500 pages and they are 
combined with 12 codes of practice and with the Model Act. 
 
It has always been our view that the regulations should be simple, clear and sensibly 
enforced.  
 
Regulation cannot and should not provide for all eventualities. In our view, as a 
matter of principle, regulations should establish the framework for the performance of 
conduct that is required. 
 
High levels of prescription create a “compliance” rather than prevention or outcomes 
culture. They also work to take away the flexibility to develop what works best in a 
particular workplace.  
 

                                                
1
 See IGA Section 5.5.  
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In our view, subject to clearly articulated duties and obligations under the law, 
organisations and businesses should have the flexibility to achieve the objectives of 
the regulation in the manner most suitable to their circumstances, and regulators 
should have the discretion to accept a range of valid approaches to compliance. The 
focus should be on outcomes rather than process. 
 
Accordingly, we endorse the comment in the issues paper at page 6: 
 

“It is important to ensure that the model WHS Regulations strike the right 
balance between providing the requirements that are necessary to maximise 
health and safety outcomes without being overly prescriptive.” 

 
On a reading of the present regulations and codes of practice, the BCA has some 
concern as to whether these outcomes will be achieved. Accordingly, we see a 
comprehensive Regulation Impact Statement (RIS) as an essential tool in assessing 
the impact of the reforms on business. 

4 Role of a Regulation Impact Statement 
 
The BCA is a strong proponent of the importance of a cost–benefit analysis of 
regulation.  
 
We concur with the statement in the issues paper at page 6: 
 

“Among other things, consideration should be given as to whether any 
specific Chapter, Part or regulation of the model WHS Regulations when 
implemented would: 
 
– impose any additional costs on business and why, and 
– confer additional benefits and why.” 

 
However, it is also critical that the RIS process is rigorous and thorough and not a 
“tick-the-box” exercise.  Nor should it be seen as a compliance exercise for 
bureaucrats or an exercise designed to support a predetermined policy outcome.  
 
It must also be undertaken in a manner which fully assesses costs to business and 
the appropriateness of the resultant regulations. The elements of a RIS should 
contain a degree of detail and depth of analysis that is commensurate with the 
magnitude of the problem and the size of the potential impacts of the proposal. In 
this case, the cost–benefit analysis is based on a number of assumptions. 
 
For example, the RIS uses a categorisation process as to whether the regulatory 
changes are minimal, represent “some change” or represent “considerable change”. 
The categorisation made about various reforms is therefore critical, as it will itself 
have an impact on the conclusion as to whether the regulatory outcome imposes a 
particular level of cost or regulatory burden compared with a benefit. 
 
However, it may be the case that a reform which has been categorised in the RIS as 
being of minimal change does in fact have quite a significant regulatory impact. 
Conversely, a reform which appears on paper to be of a significant nature in practice 
may not result in a significant impact because the change is merely reflecting 
industry practice which has developed over time. 
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One of the general issues identified in the Consultation RIS2 is also the concern of 
industry in relation to record keeping requirements brought about by the occupational 
health and safety reforms, which in industry’s view will increase and add to the 
regulatory burden.  
 
Apart from some preliminary commentary in the Discussion RIS, we note that a 
detailed analysis of the changes to record keeping will be undertaken within the 
Decision RIS.3  
 
Administration and record keeping often result in not insubstantial cost to business 
whether through the need to hire staff specifically to meet such requirements or in 
relation to the use of time for existing staff, so it will be most important that this 
analysis is the subject of rigour. In our view it is critical that record keeping is focused 
on achieving safety outcomes and it is not a process in itself. 
 
Access Economics, which is conducting the RIS process, has reached a preliminary 
view that the WHS Regulations and codes of practice will confer an overall small net 
benefit. We would like to better understand how this view has been formed, 
especially given the comments in the preceding paragraph and given that many 
issues will need to be subject to further analysis and consultation.  
 
These are all matters which rightfully should be addressed through the consultation 
process. 

5 Particular issues in relation to the regulations 
 
As stated previously, the BCA has concentrated on high-level principles in terms of 
what we believe the regulations should provide for, rather than dealing with the 
specific details of the regulations.  
 
We are aware, however, that a number of other industry stakeholders have raised 
concerns including in relation to definitional issues, penalties and infringement 
notices and transitional matters.  

6 Conclusion 
 
The BCA’s key priority remains the establishment of a truly national system of OHS 
legislation and policy. However, there are many challenges in ensuring that the 
benefits which can flow under such reforms actually flow in practice to business and 
do so in a way that minimises regulatory burden. 
 
  

                                                
2
 Access Economics, Consultation Regulation Impact Statement for National Harmonisation 

of Work Health and Safety Regulations and Codes of Practice, see in particular page 74. 
3
 ibid. 
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If any further detail is required, please contact Ms Ruth Dunkin, Policy Director, on 
03 8664 2664 or Ms Julie Abramson, Senior Adviser Policy, on 03 8664 2614. 
 
Yours sincerely 
 
[signature removed] 
 
Maria Tarrant 
Acting Chief Executive  
 


