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About this publicAtion

The Business Council of Australia (BCA) 
brings together the chief executives of  
100 of Australia’s leading companies.  
For almost 30 years, the BCA has provided 
a unique forum for some of Australia’s 
most experienced corporate leaders to 
contribute to public policy reform that 
affects business and the community as  
a whole. Our vision is for Australia to be 
the best place in the world in which to live, 
learn, work and do business.

This publication, Policy Essentials: 
Standards for Rule Making, is a guide 
issued by the Business Council of Australia 
to raise understanding within the public 
sector and the broader community of the 
principles of a high-performing regulatory 
system that delivers regulatory outcomes 
in the public interest.

The BCA ‘Policy Essentials’ occasional 
series provides practical resources to 
promote good public policy governance 
and practice in Australia. 



1Foreword

foRewoRd

the Business council of australia’s standards for  
Rule Making are about the rules that affect everyone  
in the australian community. 

At last count Australia had well over half a million 
pages of rules and 24,000 licence requirements 
across the country for a range of activities.

The business community accepts that rules  
have a legitimate place in our society, but  
we are concerned about the rigour of our  
rule-making processes.

Even when it comes to the most difficult and 
controversial problems facing our society, all too 
often we instinctively jump straight to rule making 
rather than getting consensus on the problem 
first and then finding the right way to solve it.

We are all guilty of putting pressure on our 
politicians to make new rules or strengthen 
existing ones when we are confronted by a new 
problem or risk. All sides of politics are vulnerable 
to the pressure brought to bear by the community 
for new rules.

Even when rules are the right solution to the 
problem at hand, poor process can mean that 
they end up badly designed and not in the public 
interest. In these instances there is a huge cost to 
the community through higher prices and reduced 
job opportunities, while the purported benefits just 
don’t eventuate.

These rules also constrain the ability of businesses 
to adjust quickly to changes and pressures in the 
economy in order to remain competitive.

Unfortunately, rules that have outlived their 
usefulness also hang around too long and  
new ones accumulate over time, with duplication 
and overlap placing an even heavier burden on 
the community.

In order to boost the accountability of governments 
and regulators, the Business Council’s Standards 
for Rule Making suggest a standard of rigour to be 
applied when considering new rules, their impact, 
how they will be enforced and reviewed. This is the 
best way to test that new rules are in the public 
interest and remain that way.

We hope that they can contribute to a change in 
culture and mindset by all sides of politics away 
from ‘rules for rules sake’ and towards effective 
rules applied in the right instances at the least 
cost to the community.

Having an efficient regulatory system is critical to 
a growing economy. Finding the right regulatory 
balance should enhance prosperity by protecting 
legitimate rights and managing some risks, while 
at the same time giving businesses and individuals 
the flexibility they require to succeed.

Kim Williams AM 
Chairman, Business Council of Australia Efficient Regulation Committee
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3Purpose of the standards

Rules or regulations as they are most commonly 
described come in a number of forms from all three levels 
of government through instruments such as legislation, 
codes, standards, licences and registrations. 

There are currently a range of efforts underway  
to streamline our existing stock of regulation and 
improve regulation-making processes in Australia. 
This includes a commitment to lift regulatory 
performance under the COAG Business Advisory 
Forum and an independent review of the 
Commonwealth’s processes for assessing  
the impact of new regulation. 

This paper is designed to contribute to current 
deliberations by Australian governments on how 
to improve their regulatory systems. It outlines the 
Business Council of Australia’s expectations of 
the underlying characteristics of a high-performing 
regulatory system that delivers regulatory outcomes 
in the public interest.

The BCA will also use these standards on an 
ongoing basis in assessing whether proposals for 
new regulation are in the public interest, the relative 
merits of different jurisdictions’ regulatory systems, 
and the performance of regulators. 

As it has done in the past through its Red Tape 
Scorecards, the BCA will measure governments’ 
performance against these standards through 
benchmarking. This is important in boosting the 
accountability of governments and regulators  
for the outcomes of their regulatory systems.

The BCA hopes that increased scrutiny will 
improve government regulation in practice –  
not just in government commitments, guidance 
materials and other policy documents.

What is required is a ‘hearts and minds’ approach 
to regulation that restrains the instinctive reflex to 
regulate now and ask questions later. Asking the 
crucial questions first will ultimately deliver a much 
more efficient regulatory environment that delivers 
on governments’ regulatory objectives without 
draining unnecessary resources.

puRpose of the stAndARds
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the Bca accepts that there is a rightful role for regulation 
in the economy and believes that effective regulatory 
institutions are one of the cornerstones of an effective 
market-based economy. 

Regulation that is in the public interest can  
help to clarify the rules of the game, increasing 
certainty and reducing barriers to investment and 
expansion for business. It also provides essential 
protection for the community including ensuring 
that risks to health, safety and the environment 
are appropriately managed.

However, poorly designed and administered 
regulation imposes significant costs on the 
community in terms of less consumer choice, 
higher prices, lower wages and reduced  
job creation.

By adding to business costs, poor regulation can 
reduce the competitiveness of business and limit 
the capacity for companies to adjust to changing 
circumstances. Having a high-performing 
regulatory system is particularly important 
now in dealing with significant changes.  
For example:

•	The	Australian	economy	is	experiencing	
significant structural changes and there  
are substantial costs if scarce resources  
are unnecessarily tied up in regulation.  
It is important that regulatory interventions  
do not become a barrier to resources flowing  
to areas and activities where they can be  
put to best use.

•	The	ageing	of	the	population	means	that	
Australia is confronting a significant social and 
fiscal shift. The traditionally restrictive regulatory 
approach in high-demand markets like health 
and ageing are simply not sustainable if we are 
to provide the right services at the right time, 
right price and in the right quantity.

•	The	increasing	pace	of	technological	and	
societal change is presenting new regulatory 
challenges in a range of areas including privacy 
and security. Responding to these challenges in 
the most efficient manner possible will require 
an unprecedented combination of restraint  
and creativity but if we get it right, it will be  
a key source of competitive advantage.

the iMpoRtAnce of  
efficient RegulAtion
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australia currently ranks 96th out of 144 nations on the 
World economic Forum’s Global competitiveness index 
for regulatory burden.1 

At the same time, the level of burden continues  
to grow. If the current rate of growth continues, 
the Commonwealth will pass 18,000 pages of 
legislation in 2030, more than three times the 
number of pages passed in 2010.2 

While the volume of legislation is growing, there  
is no evidence that the quality of regulatory 
interventions and analysis of the need for such 
interventions have improved, or that they are 
contributing to a productive economy.

Unless Australia’s regulatory governance system 
is reformed and the regulatory culture improved, 
there is a real risk that the volume of inappropriate 
regulation will continue to grow and add to the 
cumulative costs on business. This will hold back 
Australia’s future productivity growth and impede 
our competitiveness. As the Organisation for 
Economic Co-operation and Development 
concluded in 2010:

The challenge for Australia is to bring about a 
change in the culture of regulation; to move from 
a history of periodic reviews and incremental 
reforms to an embedded program of continuous 
improvement in regulation.3 

In other words, good regulation must become 
‘business as usual’, institutionalised through 
dedicated adherence to good process and 
rigorous policymaking practices. Commitment 
to regulation through media announcements and 
regulation making in the absence of thorough 
public discussion, analysis and debate is simply 
not good process.

Getting the right institutions and culture in  
place should be an immediate priority for all 
governments. After all, achieving a system of 
good regulation becomes increasingly difficult  
as layers of regulation get too large too quickly.

the job of RegulAtoRy  
RefoRM is neveR done
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a good regulatory system will respond to emerging risks 
in a rational, predictable, efficient and effective manner. 
it will allocate the risks that society faces to those who  
are best able to manage them – for example, capable 
individuals should be allowed to manage their own 
health and safety.

In a good regulatory system, regulators will 
enforce regulations in a way that assures 
individuals, the community and businesses that 
regulatory objectives are being achieved at the 
lowest possible cost. After all, it is the community 
that ultimately bears the cost when the regulatory 
balance is not right, particularly small businesses 
and others in the community who simply don’t 
have the resources to keep up with the growing 
compliance burden.

The BCA has developed this set of standards  
to make clear how the regulatory system must 
operate to produce outcomes that are in the public 
interest. We believe that the standards should by 
their very nature have bipartisan support.

The standards apply to the full regulatory system, 
right from the identification of a problem or risk that 
may need a regulatory response, the accountability 
of regulators, through to the review and ultimate 
repeal of regulation.

There are 30 standards that are organised 
around five central principles.

A high-peRfoRMing  
RegulAtoRy systeM
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The BCA recognises that some of these principles 
are not new, and already feature in governments’ 
guidance materials for regulation making.  
These principles are based on commonsense 
propositions, yet performance against them often 
falls short. Sooner or later these shortcomings 
manifest themselves in poor regulation, with a 
permanent cost to the economy.

The following exhibit summarises the 30 standards. 
The standards are then outlined in greater  
detail, including why they are important and  
the systems governments might put in place  
to meet these standards.

the pRinciples of A high-peRfoRMing  
RegulAtoRy systeM

1.  The problem to be solved is well understood: before government seeks to regulate, 
it must understand the problem or policy priority in depth and test the case for regulation, 
along with the risks and consequences of not regulating a particular activity.

2.  New regulation is subject to cost–benefit analysis: the costs of new regulation are 
thoroughly assessed and tested with the community through cost–benefit analysis, which 
includes an explicit understanding of the costs to the community including business.

3.  Regulation achieves its objectives at least cost: regulation is carefully targeted  
to achieve its stated objectives and minimise the cost impacts on the community 
including business.

4.  Regulators perform efficiently: regulation is administered by regulators in the  
most efficient manner possible to facilitate economic progress.

5.  Regulation is constantly reviewed: existing regulation is constantly reviewed from 
first principles through new regulatory impact assessments, with regulations amended 
or removed if it cannot be established that they are appropriately targeted to an ongoing 
risk or problem.



1. Principle 1

Before government seeks to regulate, it must understand the problem or policy priority  
in depth and test the case for regulation, along with the risks and consequences of not 
regulating a particular activity. 

Standards

1.1 Government conducts an early up-front risk assessment.

1.2 Government has clear objectives for considering regulation.

1.3 All options that are proportionate to the problem at hand are considered,  
including non-regulatory options.

1.4 Preliminary analysis and the need for regulation are tested with stakeholders.

2. Principle 2

The costs of new regulation are thoroughly assessed and tested with the community 
through cost–benefit analysis, which includes an explicit understanding of the costs  
to the community including business.

Standards

2.1 Cost–benefit analysis that includes a detailed understanding of the costs to business  
is the centrepiece of regulatory impact assessment processes.

2.2 The depth of assessment is proportionate to the impact of the proposed regulation.

2.3 The benefits of any new regulation are demonstrably assessed to outweigh the costs.

2.4 Impact assessments ensure that proposed regulation does not unnecessarily  
restrict competition.

2.5 Government and business regulatory treatment is neutral (where applicable).

2.6 Regulatory impact assessments go hand in hand with policy development.

2.7 Regulatory impact assessments are subject to independent oversight.

2.8 Regulatory impact assessments are mandatory for significant regulations, with exceptions 
confined to very limited circumstances.

2.9 Regulatory impact assessments are subject to adequate public consultation.

2.10 Impact assessments have an eye to implementation.
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3. Principle 3

Regulation is carefully targeted to achieve its stated objectives and minimise the cost 
impacts on the community including business.

Standards

3.1 Regulation is generally drafted to be outcome focused rather than prescriptively defining  
the inputs to regulatory compliance.

3.2 Regulation is drafted in plain language and actually reflects the policy intent.

3.3 Before drafting new regulation, governments test whether existing regulations or other 
Australian governments already address the same or related problem.

3.4 Regulatory powers are designed to be proportionate to the problem being managed.

3.5 All new regulations are introduced with a sunset clause.

4. Principle 4

Regulation is administered by regulators in the most efficient manner possible to facilitate 
economic progress.

Standards

4.1 Clear separation of roles between policymakers and regulators.

4.2 Regulators are subject to regular and meaningful performance assessment and reporting.

4.3 The government’s expectations of a regulator are transparent and are clearly within  
the scope of the regulator’s powers.

4.4 Regulators adopt a client-focused approach to regulated parties.

4.5 Regulators follow a risk-based approach to enforcement and compliance activities.

4.6 Regulatory decisions are timely.

4.7 Regulatory decisions are fair and contestable.

4.8 Regulators are continuously streamlining their processes.

5. Principle 5

Existing regulation is constantly reviewed from first principles through new regulatory 
impact assessments, with regulations amended or removed if it cannot be established  
that they are appropriately targeted to an ongoing risk or problem.

Standards

5.1 Previous estimates of costs and benefits are tested against actual experience shortly  
after regulation is introduced.

5.2 The ongoing relevance and effectiveness of regulation are regularly tested.

5.3 Regulators collect data that makes it easier to evaluate the performance of  
regulation over time.
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This principle is often the first to be abandoned in the interests of expediency when governments 
introduce new regulation. However, a high-performing regulatory system devotes more time to  
getting the front-end processes right by properly understanding the problem at hand before even 
contemplating regulation.

Standard Why How

 1.1 Government conducts an 
early up-front risk assessment

•	Before	considering	the	
introduction of regulation,  
an up-front risk assessment 
should be undertaken to:

− identify the nature of the risk 
or problem

− quantify the magnitude of the 
risk or problem

− consider who might be best 
placed to manage the risk  
or problem.

•	Efficient	regulation	is	targeted	
to a genuine risk or problem

− without a detailed 
understanding of the problem 
from the beginning, regulatory 
efforts run the risk of being 
poorly targeted and the 
community bears all of the 
costs of the regulation even  
if it is unnecessary or not 
directed at the right problem.

•	Establish	a	two-step	regulatory	
gateway

− governments should have a 
rigorous front-end ‘gateway’ 
process for regulation making 
overseen by an independent 
body that verifies performance 
against standards 1.1 to 1.4

− this first step needs to be 
undertaken satisfactorily 
before regulatory options are 
further tested and developed 
as part of the second step.

 1.2 Government has clear 
objectives for considering 
regulation

•	In	identifying	the	problem	 
or risk to be managed, the 
government establishes and 
transparently documents the 
objectives of government 
action.

•	If	the	government’s	objectives	
are not directly aligned to the 
problem, then it is an early 
warning that regulatory 
intervention will be poorly 
targeted.

•	Clear	objectives	will	also	help	
determine what data is needed 
to measure the success of 
government regulation and 
help regulators administer  
the regulation, if introduced.

pRinciple 1

Before government seeks to regulate, it must understand 
the problem or policy priority in depth and test the case 
for regulation, along with the risks and consequences  
of not regulating a particular activity
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Standard Why How

 1.3 All options that are 
proportionate to the problem 
at hand are considered, 
including non-regulatory 
options

•	A	range	of	preliminary	options	
are considered, including 
non-regulatory options that 
could meet the objectives 
identified.

•	There	is	rarely	one	solution	 
to a problem. For most risks, 
government regulation will  
be only one of many possible 
responses.

•	Considering	a	range	of	
options initially will strengthen 
the effectiveness of the final 
measure chosen by 
government.

•	In	this	context	it	is	important	to	
consider how best to harness 
non-regulatory incentives 
including reputation and 
competition.

 1.4 Preliminary analysis 
and the need for regulation 
are tested with stakeholders

•	Early	analysis	of	the	problem,	
government objectives and 
preliminary options should be 
tested through a structured 
process, with a range of 
affected stakeholders 
consulted.

•	Increases	efficiency	of	
government analysis and 
decision making

− for example, stakeholders may 
identify practical impediments 
to some regulatory options that 
leads to an early adjustment  
in approach or immediate 
disqualification of an option 
from further analysis.

•	Provides	predictability	 
and transparency of the 
government’s regulatory 
intentions.

•	Stakeholders	may	identify	a	
solution to the problem that has 
not previously been identified.

•	Provides	the	opportunity	 
for meaningful consultation 
before a particular regulatory 
model has been ‘locked in’.

standards for rule making
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Once there is a rigorous understanding of the problem and the need for regulation is properly  
tested, assessing the impact of regulatory options should be the central concern of governments. 
Disciplined application of cost–benefit analysis is critical to this principle and associated standards.

Standard Why How

 2.1 Cost–benefit analysis 
that includes a detailed 
understanding of the  
costs to business is the 
centrepiece of regulatory 
impact assessment 
processes

•	the	impacts	of	significant	
regulation are rigorously 
quantified using cost–benefit 
analysis that outlines:

− the impacts on business 
costs, with input from 
impacted businesses

− the impacts on competition, 
innovation and consumer 
welfare; even though some  
of these ‘dynamic’ impacts  
of regulation may not be able 
to be modelled, they should  
be outlined in detail

− how new regulation will 
interact with existing regulation 
to affect the cumulative burden 
of regulation on business or a 
sector of the economy.

•	High-quality,	evidence-based	
decision making utilises 
transparent and fit-for-purpose 
tools. Cost–benefit analysis is 
one such tool that brings rigour 
and objectivity to the task.

•	Apply	standard	and	transparent	
methodologies. For example:

− utilise a transparent business 
cost impact calculator

− use standards and 
methodologies for undertaking 
cost–benefit analysis

− adopt a clear methodology for 
establishing the likely cost to 
key sectors of the economy.

pRinciple 2

the costs of new regulation are thoroughly assessed and 
tested with the community through cost–benefit analysis, 
which includes an explicit understanding of the costs to 
the community including business
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Standard Why How

 2.2 The depth of assessment  
is proportionate to the impact 
of the proposed regulation

•	Regulations	that	will	have	 
the most significant impact 
are subjected to the most 
thorough impact assessment.

•	This	is	the	best	way	to	 
ensure that regulatory impact 
assessment is both efficient 
and effective

− subjecting relatively minor 
regulatory interventions to 
detailed cost–benefit analysis 
is an inefficient use of public 
resources

− on the other hand, not 
subjecting significant 
economy-wide regulatory 
interventions to detailed 
analysis or exempting them 
altogether poses significant 
risks to the economy and the 
efficiency of the regulation.

•	Establish	clear	thresholds	of	
significance, which are triggers 
for the preparation of regulatory 
impact assessments.

•	Provide	transparent	guidance	
on the standard of analysis 
that is required for regulation 
with different impacts.

•	For	major	regulatory	
interventions with substantial 
economy-wide implications,  
a green paper/white paper 
approach or a full Productivity 
Commission inquiry is 
warranted.

 2.3 The benefits of any new 
regulation are demonstrably 
assessed to outweigh the 
costs

•	Those	in	the	community	
bearing the cost of regulation 
have a right to expect that 
these costs are ultimately 
justified by the benefits.

•	Impact	assessments	should	
wherever possible quantify the 
net costs and benefits, and 
indicate which entities will 
carry these costs and benefits.

 2.4 Impact assessments 
ensure that proposed 
regulation does not 
unnecessarily restrict 
competition

•	Competition	usually	delivers	
better outcomes than regulation.

•	As	discovered	during	the	
competition policy reforms  
of the 1990s: 

− Regulated solutions can never 
be as dynamic as market 
competition, and poorly 
designed or overly intrusive 
approaches can reduce 
incentives for investment and 
efforts to improve productivity.4 

•	Regulatory	impact	
assessments contain a 
threshold test to ensure that 
proposed regulation does  
not restrict competition.

 2.5 Government and business 
regulatory treatment is 
neutral (where applicable)

• Where a regulation is equally 
relevant to government and 
business, government should 
not introduce regulation solely 
on business where it is not 
prepared to comply with the 
regulation itself.

•	This	is	a	powerful	test	of	the	
likely impact of regulation on 
business – if government is 
not prepared to comply with 
the regulation itself, then it is 
likely that the compliance 
burden is excessive.

•	Regulatory	impact	assessments	
should include this simple test 
where applicable.

standards for rule making
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Standard Why How

 2.6 Regulatory impact 
assessments go hand in hand 
with policy development

• Impact assessments are 
deeply integrated in the policy 
development process, being 
written and developed 
substantively within 
government.

•	If	impact	assessment	is	not	
deeply integrated with policy 
development then it will be 
relegated to the position of  
a retrospective compliance 
exercise, when the regulatory 
decision has already been 
taken.

•	A	two-stage	gateway	process	
for significant regulatory 
interventions should 
complement the policy 
development process.

•	Governments	report	annually	
against requirements for 
impact assessment and  
the party responsible for 
undertaking them.

 2.7 Regulatory impact 
assessments are subject  
to independent oversight

• Assessments of regulatory 
impact are reviewed by an 
independent regulatory 
oversight body. 

•	Increases	the	robustness	and	
objectivity of the assessment 
and reduces the risk (whether 
it is real or perceived) of undue 
policy or political influence.

•	All	jurisdictions	should	have	
an independent body to 
provide advice on the need  
for and adequacy of impact 
assessments.

 2.8 Regulatory impact 
assessments are mandatory 
for significant regulations, 
with exceptions confined to 
very limited circumstances

• There are only extremely limited 
exceptions to the preparation  
of impact assessments for 
significant regulations (i.e. 
emergencies, national security 
issues). These exceptions 
should be regularly reviewed 
to determine their impact and 
any necessary amendments.

•	In	reality,	there	are	very	few	
instances in which regulation 
simply cannot wait for the 
preparation of a thorough 
impact assessment.

•	For	exceptions,	there	should	
be a demonstrable and 
imminent risk from regulatory 
inaction.

•	Where	a	regulation	has	been	
introduced without an impact 
assessment, its enabling 
instrument should include  
a sunset clause and specify  
a review at the earliest 
practical time.

 2.9 Regulatory impact 
assessments are subject to 
adequate public consultation

• Impact assessments are 
published for consultation for 
a period of at least two months 
prior to being finalised.

•	Public	consultation	is	an	
essential component of 
developing robust impact 
assessments and fit-for-
purpose regulation.

•	Regulatory	guidance	
documents should require  
a consultation period of at 
least two months.

 2.10 Impact assessments 
have an eye to implementation

•	Impact	assessments	consider	
the optimal arrangements for 
administering the regulation, 
including approaches to 
compliance and enforcement 
as well as ongoing 
arrangements for measuring 
and evaluating the performance 
of the regulation over time.

•	The	way	in	which	regulation	 
is administered will have a 
significant bearing on the 
ultimate impact of regulation.

•	Regulatory	impact	assessments	
contain a dedicated section 
on implementation and 
scenarios on different 
implementation models.
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The way in which new regulation is drafted and interpreted by regulators and those having to comply 
with it will ultimately determine how far regulatory outcomes deliver on government objectives while 
minimising unnecessary cost impacts on business and the community. There are a number of 
standards that should deliver better regulatory outcomes for government and the community.

Standard Why How

 3.1 Regulation is generally 
drafted to be outcome 
focused rather than 
prescriptively defining the 
inputs to regulatory 
compliance

•	Outcome	or	performance-
based regulation provides  
the flexibility for regulators to 
manage risks within regulatory 
resources while minimising 
regulatory burden on 
business. It specifies the 
outputs that meet regulatory 
objectives rather than inputs 
so that business has some 
flexibility in how it complies 
and can respond to changing 
circumstances.

•	Legal	drafting	requirements	
promote principle or 
performance-based regulation 
wherever appropriate.

 3.2 Regulation is drafted in 
plain language and actually 
reflects the policy intent

•	Clear	regulatory	objectives	
provide an important signal to 
regulators in how they allocate 
resources, the community in 
understanding the regulation 
and governments in evaluating 
the performance and need for 
regulations in the future.

•	Legislation	should	include	clear	
objectives and consider how 
performance against these 
objectives will be measured.

•	Legal	drafting	requirements	
promote plain language 
drafting.

pRinciple 3

Regulation is carefully targeted to achieve its stated 
objectives and minimise the cost impacts on the 
community including business

standards for rule making
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Standard Why How

 3.3 Before drafting new 
regulation, governments test 
whether existing regulations 
or other Australian 
governments already address 
the same or related problem

•	Existing	regulation	is	utilised	
before seeking to introduce 
new regulations.

•	Governments	take	stock	of	
regulations across different 
sectors and jurisdictions to 
avoid regulatory overlap and 
duplication.

•	Utilising	existing	regulation	
reduces the risk of increasing 
unnecessary regulatory 
burden including overlap, 
duplication and creation of 
unnecessary new regulators.

•	This	will	reduce	the	costs	of	
regulation on businesses 
operating across state 
boundaries and prevent the 
need for costly and detailed 
national regulatory reforms 
over time.

•	A	key	test	in	regulatory	impact	
assessments and Cabinet 
submissions is whether:

− opportunities to use existing 
regulation have been fully 
explored

− there is duplication and 
overlap with regulation in 
other jurisdictions and 
regulated sectors.

 3.4 Regulatory powers are 
designed to be proportionate 
to the problem being 
managed

•	If	regulatory	powers	are	
drafted in excess of what is 
necessary now to account  
for future possibilities, there  
is an increased risk that  
these powers are exploited 
unreasonably in the future.

•	Legal	drafting	requirements	
are consistent with the notion 
of proportionate regulatory 
powers.

 3.5 All new regulations  
are introduced with a  
sunset clause

•	Despite	the	best	of	intentions,	
without a formal regulatory 
requirement to justify continuing 
regulation future governments 
and officials may lack the 
incentive to review, amend  
or remove longstanding 
inefficient regulation.

•	Legal	drafting	requirements	
include a default 10-year 
sunset clause to be used,  
with very limited exception.
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As the Hampton Review of the UK regulatory system suggested, regulators should allow, or even 
encourage, economic progress and intervene at the right times when there is a clear case for 
protecting the public interest.5 The standards for regulators are strongly geared to this central principle.

Standard Why How

 4.1 Clear separation of roles 
between policymakers and 
regulators

•	While	there	is	a	rightful	role	 
for exchange of information 
between regulators and 
policymakers to improve 
regulatory design, their 
governance should remain 
clearly separate to prevent 
regulatory creep and 
compromising the 
independence of the regulator.

•	Governments	implement	clear	
rules for the governance of 
regulators drawing on existing 
literature such as the Banks 
Taskforce, Uhrig review and 
Victorian review of regulators.

 4.2 Regulators are subject  
to regular and meaningful 
performance assessment 
and reporting

•	Promotes	accountability	and	
transparency and indicates 
how effectively the regulator  
is delivering on its objectives 
while minimising the burden  
it places on business.

•	Annual	reporting	against	key	
performance indicators and 
surveying of regulated parties, 
which are scrutinised by 
parliament.

•	Large	regulators	are	subject	to	 
an independent oversight and 
complaints body.

 4.3 The government’s 
expectations of a regulator 
are transparent and are 
clearly within the scope  
of the regulator’s powers

•	The	government’s	
expectations of a regulator 
and the regulator’s intentions 
in performing its role should 
both be transparent.

•	Success	for	a	regulator	is	
often judged by how efficiently  
and effectively it achieves the 
objectives set by government 
and parliament. However, 
these objectives are often not 
made clear or transparent for 
both the regulator and its 
stakeholders.

•	The	scope	of	matters	in	which	 
a regulator seeks to intervene 
should be confined to the 
scope of its essential powers 
rather than expanding due  
to unclear expectations of  
its duties or perception that  
it should be intervening.

•	Follow	best	practice	
governance for regulators set 
out by the Banks Taskforce 
and Uhrig review for annually 
updated public statements of 
government expectations and 
regulator intentions.

pRinciple 4

Regulation is administered by regulators in the most 
efficient manner possible to facilitate economic progress

standards for rule making
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Standard Why How

 4.4 Regulators adopt a 
client-focused approach  
to regulated parties

•	Regulators	have	a	strong	
client-focused professional 
approach to managing 
transactions with regulated 
parties.

•	Taking	the	need	for	regulators	
to encourage economic 
progress, it is critical that 
whatever a regulator’s 
decisions are that they are 
made in the most efficient  
and effective manner possible 
with a responsive approach  
to regulated parties.

•	Code	of	Conduct	or	Service	
Charter outlining client service 
standards.

•	Central	point	of	contact	for	
large businesses regulated  
by several parts of the 
organisation.

 4.5 Regulators follow  
a risk-based approach  
to enforcement and 
compliance activities

•	Wherever	practical,	regulators	
apply a targeted risk-based 
approach to compliance and 
enforcement activities.

•	This	should	ensure	that	
regulators are getting the best 
regulatory outcomes within 
available resources while 
minimising regulatory burdens.

•	Adopt	well-established	
principles.

•	Regulators	should	adopt	 
the principles set out by the 
Hampton Review in the UK. 
For example:

− regulators should develop and 
publish a risk management 
approach to compliance and 
enforcement

− this should include defining 
the level of risk that is tolerable

− there should be no 
inspections without cause.

 4.6 Regulatory decisions 
are timely

•	Regulators	have	clear	time	
limits on administrative 
decisions, against which  
they are accountable.

•	Provides	increased	certainty	
and predictability to business 
and its investors.

•	Legislate	time	limits.
•	Provide	strong	incentives	 

for regulators to meet the  
time limits – e.g. decision  
will be taken as approved  
if not handed down by 
legislated time.

 4.7 Regulatory decisions are 
fair and contestable

•	Regulatory	decisions	are	
subject to fair and efficient 
appeal mechanisms that are 
proportionate to the impact  
of the decision.

•	The	complexity	of	many	
regulatory decisions and the 
possibility of new information 
coming to light requires a 
capacity to appeal decisions.

•	Internal	and	external	appeal	
mechanisms are made 
available as appropriate.

 4.8 Regulators are 
continuously streamlining 
their processes

•	Technology	and	simplification	
of administrative processes 
are utilised to reduce 
compliance burden on 
business and the community.

•	Regulatory	processes	can	 
be a key source of regulatory 
burden but can often be 
streamlined without threatening 
the objectives of the regulation.

•	Embed	goals	for	streamlining	
of processes into regulators’ 
statements of expectations 
and annual reporting regime.

•	Adopt,	as	necessary,	whole- 
of-government initiatives that 
incentivise streamlining. 
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Recognising that regulation is rarely perfect at a point in time particularly given rapid changes  
in markets and technology, there must be regular systematic opportunities to refresh regulation.  
It is necessary to go right back to first principles and make the case once again for regulation as  
the preferred option.

Standard Why How

 5.1 Previous estimates of 
costs and benefits are tested 
against actual experience 
shortly after regulation is 
introduced

•	If	the	actual	impact	of	a	
regulation is substantially 
different to what was previously 
estimated then decision-makers 
and the public should be made 
aware and adjustments made 
to the regulation.

•	Require	testing	and	
consultation on the actual 
impacts of the regulation 
against previous cost–benefit 
analysis no later than 12 
months after the introduction 
of new regulation.

•	Decision-makers	are	informed	
if the actual cost impact of 
new regulation is substantially 
greater or benefits substantially 
lower than expected so that 
they can consider options to 
adjust the regulation.

pRinciple 5

existing regulation is constantly reviewed from first 
principles through new regulatory impact assessments, 
with regulations amended or removed if it cannot be 
established that they are appropriately targeted to an 
ongoing risk or problem

standards for rule making
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Standard Why How

 5.2 The ongoing relevance 
and effectiveness of 
regulation are regularly 
tested

•	The	regulatory	environment	will	
change considerably over time, 
rendering some regulations 
obsolete, ineffective or 
inefficient. The longer 
ineffective regulations remain 
in place and unchanged,  
the greater the cost to the 
community.

•	The	prospect	of	regular	review	
provides a strong incentive  
for regulation-makers to be 
more diligent and thorough  
in designing high-quality 
regulation at the start of the 
regulatory cycle.

•	All	regulations	are	subject	to	a	
statutory review every five years.

•	All	regulations	should	have	 
a default sunsetting period  
of at least 10 years

− shorter sunsetting periods 
(e.g. 5 years) should apply  
to regulations introduced in 
response to problems that  
are temporary in nature or 
regulations impacted by rapid 
change and development  
(e.g. technology)

− significant regulations, if being 
remade, must demonstrate 
from first principles that they 
remain necessary through  
a new regulatory impact 
assessment.

•	Governments	have	a	clear	
commitment, measurable 
targets and incentives for 
agencies to review and reduce 
the stock of regulation  
over time.

 5.3 Regulators collect data 
that makes it easier to 
evaluate the performance  
of regulation over time

•	Regular	review	and	evaluation	
of regulation will provide little 
benefit or confidence that it 
remains necessary or requires 
repeal without detailed data 
for the performance of the 
regulation.

•	Regulatory	Impact	
Assessments require detailed 
plans on what data will be 
collected, who will collect it 
and how it will be reported.
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