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The Business Council of Australia (BCA) is a forum for the chief executives of Australia’s 
largest companies to promote economic and social progress in the national interest.  

About this submission 

This is the Business Council’s submission to the Joint Standing Committee on Treaties 
(JSCOT) Inquiry into the China–Australia Free Trade Agreement (ChAFTA).  

Overview 

The Business Council strongly supports the ChAFTA, as it ensures a competitive edge for 
Australia’s trade in our most important sectors with our largest trading partner. 

The Business Council approached its assessment of ChAFTA with the view of testing 
whether the safeguards and compliance measures outlined in the agreement were 
satisfactory to maintaining the integrity of Australian jobs and Australian businesses.  

On balance, the Business Council is satisfied the agreement has satisfactory safeguards 
to address these issues, and the JSCOT should recommend the government ratify this 
agreement in 2015. The JSCOT should focus its attention on compliance and 
enforcement of existing arrangements.  

Existing safeguards to be retained 

Under ChAFTA, Australia makes a number of commitments in relation to the use of 
temporary skilled migration in Australia when local labour is not available. These 
commitments all use existing safeguards contained in the temporary skilled migration 
framework as the foundation for ensuring sufficient protection of the interests of Australian 
workers and businesses.  

Temporary skilled migration (457 visa) safeguards will continue to operate under the 
ChAFTA, including that: 

• employers must pay overseas workers Australian market salary rates  

• individual overseas employees need to be sponsored by an employer  

• all workers must be guaranteed at least the Temporary Skilled Migration Income 
Threshold (TSMIT), even if market rates are below this level.  

In the Business Council’s view, the ChAFTA commitments do not dilute the integrity of the 
temporary skilled migration program, as they retain the key safeguards that are presently 
in place in the existing skilled migration program. These include requirements that market 
salary rates are paid to foreign workers, that the worker is sponsored by an employer, that 
they have minimum English language proficiency, and that they match a skilled 
occupation list. 
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New Provisions relating to the ChAFTA 

Investment Facilitation Arrangements 

Safeguards apply to Investment Facilitation Arrangements, which specify the number of 
457 visa workers which can be brought in for very large projects. This includes market 
analysis to confirm skilled labour shortages and ministerial approval. To fill these 
vacancies, the relevant 457 visa scheme safeguards apply and there is a higher $150 
million project value threshold, which applies to Investment Facilitation Arrangements. 
These are the same safeguards which apply to Project Agreements which are available to 
all countries.  

Labour market testing 

While concerns around the removal of labour market testing under ChAFTA are 
understandable, they are unwarranted. All other 457 visa safeguards continue to apply to 
these occupations. Several reviews have found the labour market testing requirement just 
add cost and administrative red tape, and more importantly, are ineffective given all the 
other safeguards.  

Automatic skills assessment 

The agreement to remove mandatory assessment of skills for Chinese visa applicants 
brings China into line with Australia’s treatment of applicants from 180 other countries. 
The Department of Immigration and Border Protection retains the capacity to assess the 
skills of an applicant before a visa is granted. And, once in Australia, all workers are 
required to obtain all necessary licences and regulatory permissions before starting work. 

Issues requiring JSCOT’s attention 

There is no need for JSCOT to recommend any amendments to the ChAFTA in relation to 
labour commitments.  

However, it will be important to ensure compliance and enforcement of the safeguards are 
rigorously applied. The department will need to be appropriately resourced to monitor 
compliance and take enforcement actions where necessary. 

The JSCOT should focus its attention on these areas, to ensure we maintain a strong and 
robust labour market system that continues to deliver strong growth to the economy and 
jobs for Australians. 
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Key recommendations 

 
 
  

Recommendation 1 

The JSCOT should recommend the China–Australia Free Trade Agreement be 
ratified without amendment and enter into force in 2015. 

Recommendation 2 

Labour market arrangements in ChAFTA should not be changed, but the JSCOT 
should recommend that effective compliance monitoring and enforcement must be in 
place to maintain the integrity of Australia’s skilled migration program. In particular, 
the government should:  

− strengthen transparency around the use of 457 visas under ChAFTA including 
mandatory publishing by the minister of the reasons and circumstances for a 
Project Agreement or Investment Facilitation Agreement being granted, so long 
as the information is not commercially or personally sensitive 

− ensure adequate resourcing of the Department of Immigration and Border 
Protection to conduct compliance monitoring and enforcement 

− ensure eligibility criteria for Australian firms that wish to use Project 
Agreements are aligned with the eligibility criteria for Chinese firms under the 
new Investment Facilitation Arrangements 

− ensure coordination mechanisms are in place between the Commonwealth 
government and state and territory governments to ensure all visa holders in 
categories exempted from automatic skills assessments meet all licensing 
requirements by regulatory authorities before working in Australia.  

Recommendation 3  

The JSCOT should recommend that the government task the ChAFTA free trade 
agreement implementation unit to work closely with the industry growth centres in 
developing and implementing a ChAFTA utilisation plan to ensure the benefits of 
trade agreements are fully realised. 
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Executive summary 

The Business Council strongly supports trade and investment liberalisation. Open markets 
deliver material benefits to consumers through greater competition and access to goods 
and services. Business competitiveness is strengthened by access to new markets.  

The ChAFTA is a transformative agreement 

The effective implementation of ChAFTA will be transformative for the Australian economy 
– it ensures a competitive edge for Australia’s most important sectors for trade with the 
world’s second largest economy. 

There is significantly improved access for dairy and beef products, tariffs on Australia’s 
resources exports have been wound back, and new opportunities have been opened up 
for Australia’s high-tech manufacturing and services. The business community of Australia 
is already making preparations to take advantage of the agreement, as outlined in the 
case studies provided at Attachments 1–4.  

Accordingly, we urge the JSCOT to recommend its ratification as soon as possible, and 
preferably before the end of this calendar year, so that Australian exporters benefit from 
an immediate double tariff cut.  

The ChAFTA retains safeguards from Australia’s broader skilled migration program 

The sections of the ChAFTA relating to temporary skilled migration maintain adequate 
safeguards to prioritise Australian workers. While it is important that these safeguards are 
properly enforced, they do not require amendment.  

Temporary skilled migration (457 visa) safeguards will continue to operate under the 
ChAFTA, including that: 

• employers must pay overseas workers Australian market salary rates  

• individual overseas employees need to be sponsored by an employer  

• all workers must be guaranteed at least the Temporary Skilled Migration Income 
Threshold (TSMIT).  

The arrangements for negotiating labour agreements under the new Investment 
Facilitation Arrangements (IFAs) are the same as those in place under the government’s 
existing Project Agreements (PAs). Under both IFAs and PAs, employers need to 
demonstrate evidence of efforts to recruit domestically. 

The agreement to remove mandatory assessment of skills for Chinese visa applicants 
brings China into line with Australia’s treatment of applicants from 180 other countries. 
Where there is any doubt, the Department of Immigration and Border Protection retains 
the capacity to assess the skills of an applicant before a visa is granted. And, once in 
Australia, all workers are required to obtain all necessary licences and regulatory 
permissions before starting work. 
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Safeguards are strong but compliance needs to be assured 

Compliance with migration program safeguards needs to be adequately monitored and 
enforced as the ChAFTA, Korea–Australia FTA, and the Japan–Australia Economic 
Partnership Agreement are implemented. Responsible agencies need to be adequately 
resourced and coordinated to deal with temporary migration visas.  

The government should also look to strengthen transparency to provide confidence that 
the scheme is being properly managed, including publishing why a Project Agreement or 
Investment Facilitation Arrangement was entered into.  

Transparency measures should also include collecting information on the use of those 
agreements, such as the occupations utilised and salary rates, and publishing this 
information, provided it is not commercially or personally sensitive.  
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Building a stronger bilateral economic relationship 

The Business Council welcomes the government’s completion of the China–Australia Free 
Trade Agreement (ChAFTA). The agreement represents a significant opportunity for 
business and should be transformative in helping Australia make its economy stronger 
and more resilient and generate new jobs.  

The ChAFTA builds on Australia’s large and successful commercial relationship with 
China by securing or increasing market access across a range of key exports, including 
goods, services and investment.  

ChAFTA will benefit business and consumers 

The ChAFTA will help to secure continued growth of Australia’s trade relationship with 
China. ChAFTA will benefit Australian businesses and consumers by: 

• reducing or removing tariffs, making our goods exports more competitive in the growing 
Chinese market 

• eliminating tariffs on goods imported from China, benefiting Australian consumers and 
businesses using imported inputs  

• securing or improving access for Australian services providers in China  

• liberalising review thresholds on non-sensitive investment proposals from private 
Chinese companies, encouraging new investment into Australia.  

The benefits will be preserved into the future 

The ChAFTA provides most-favoured-nation (MFN) status in ten defined sectors, 
including computer services, construction and engineering services, education, 
engineering and financial services (securities). Australian investors will also receive MFN 
treatment on investment. So when the US and EU conclude their treaty negotiations with 
China, Australian investors will also be treated in the same manner. 

Most-favoured-nation provisions mean that the competitive advantage established in the 
agreement will endure into the future. When China provides greater market access to 
competitor countries, the same access will be extended to Australian business. 

Review periods and implementation committees built into the agreement provide Australia 
with a platform for seeking greater market access in the future. It also provides Australian 
authorities with a direct channel to work closely with Chinese counterparts to tackle 
specific non-tariff barriers that impede trade. For example, developing regulatory 
consistency through a range of mutual recognition of qualifications, skills and experience 
would benefit Australian business across a range of sectors.  

The experience of the Australia New Zealand Closer Economic Relations Trade 
Agreement (ANZCERTA), signed in 1983, have demonstrated the benefits of an ongoing 
and focused program of bilateral dialogue at both official and business-to-business levels.  

The ChAFTA provides for a similar level of cooperation and will benefit both nations. 
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Expeditious implementation is crucial  

Companies’ ability to access tariff reductions is dependent on timely implementation of the 
agreement. Under the terms of the agreement, if both Australia and China are able to 
finalise their domestic processes and implement the agreement in 2015, the first tariff cut 
would apply at entry into force of the agreement. The second tariff cut would apply from 
1 January 2016.  

Ratification must occur before 1 January 2016 for Australian exporters to receive the 
benefit of a double tariff cut. Delay of ratification beyond 1 January 2016 would deny 
Australian businesses the second round of tariff cuts, and reduce the advantage 
Australian companies have over competitors.  

 

 

 

Figure 1:  Bilateral trade of goods and service and investment 

 
China has been Australia’s largest trading partner since 2007, with two-way trade valued at 
almost $160 billion in 2013–14. This accounts for almost 24 per cent of Australia’s total 
trade.  It is Australia's number one export market, number one import supplier, and largest 
market for exports of each of the agriculture, resources and services sectors.  

Chinese investment in Australia has been growing strongly in recent years, reaching almost 
$65 billion in 2014. 

The Chinese market is important to businesses and consumers across Australia, including in 
our states and territories. In 2013–14, trade with China accounted for 45 per cent of total 
Western Australian trade, 24 per cent of total New South Wales trade, 23 per cent of total 
South Australian trade, 21 per cent of total Victorian trade, 21 per cent of total Tasmanian 
trade, 20 per cent of total Queensland trade and 19 per cent of total Northern Territory trade. 

Recommendation 1 

The JSCOT should recommend the China-Australia Free Trade Agreement be 
ratified without amendment and enter into force in 2015. 
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Figure 2: Two-way trade between Australia and China in 2013–14 ($ billion)  

 

Australia export: 
Resources, Energy and 

Manufacturing,  
$88 billion Australia export: 

Agriculture and 
Processed Food,  

$9 billion 

Australia export: 
Services, $7.5 billion 

China export: Goods, 
$52.1 billion 
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The economic impacts of Australia’s FTAs are positive  

The Business Council welcomes the government’s modelling of the economic impacts of 
free trade agreements on the Australian economy. Modelling demonstrates that recent 
FTAs are in our interest, delivering higher GDP and aggregate household consumption. 

The modelling conducted by the Centre for International Economics, commissioned by the 
Department of Foreign Affairs and Trade, is useful for informing the community of the 
public benefits.1 Having transparency about the anticipated benefits of an FTA ahead of 
parliamentary review, builds confidence and outlines the role trade plays in driving 
Australia’s prosperity.  

However, the Business Council recommends that the study disaggregate the impacts from 
the individual agreements with China, South Korea and Japan. The study would be even 
more useful if the results were disaggregated and specific assumptions relevant to each 
market made clear.  

. 

 

 

  
1 http://dfat.gov.au/about-us/publications/Documents/economic-modelling-of-australias-north-asia-ftas.pdf 

Modelled benefits of FTAs  
Combined, the goods and services liberalisation under the three FTAs is expected to lead to 
an increase in: 

• exports to North Asia of up to 11.1 per cent by 2035 

• exports to all destinations of up to 1.5 per cent in 2035. 

Together, trade liberalisation under the FTAs is projected to lead to a net increase in both 
GDP (a measure of economic output in Australia) and real household consumption (a 
measure of economic welfare of Australian households). 

Between 2016 and 2035, the cumulative impact of the FTAs (compared with what would 
otherwise have been the case) is estimated to: 

• increase GDP by $24.4 billion  

• increase real consumption of $46.3 billion  

• increase real consumption per household of $4,348 . 

Annual employment is expected to increase by: 

• 7,900 persons in 2016 

• peak at 14,600 persons in 2020 

• return to 5,400 persons in 2035. 

Along with this employment change, real wages are also expected to increase by up to  
0.5 per cent (compared with what would otherwise have been the case). 

Increased trade with China, the largest of the three countries, would be expected to 
contribute significantly to the benefits.  
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Significantly improved access for agricultural exports  

ChAFTA delivers significantly improved market access for Australian agricultural and 
processed foods, and provides on par or better access to China than any of its FTA 
partners. 

Tariffs will be eliminated or reduced for key Australian agriculture exports, including: 

• Dairy: all tariffs on Australian dairy products (up to 20 per cent) will be eliminated within 
four to 11 years. This includes rapid elimination of the 15 per cent tariff on infant formula 
and the 10–19 per cent tariff on ice cream, lactose and casein, both within four years. 

• Wine and spirits: tariffs of 14 and 20 per cent on wine and tariffs up to 65 per cent on 
alcoholic beverages and spirits will be eliminated within four years. 

• Processed foods: tariffs will be eliminated across a range of processed foods, including 
fruit juices and honey. 

• Wool: Australia will receive an Australia-only duty-free quota of 30,000 tonnes clean 
wool, which will grow by five per cent each year to 44,324 tonnes (clean) in 2024. 

This competitive advantage is a tremendous opportunity for Australian companies. 

China’s demand for high-quality agriculture and food products is growing rapidly. The 
Australian Bureau of Agriculture and Resource Economics and Sciences (ABARES) 
predicts that China will account for 43 per cent of global growth in agricultural demand by 
2050.  

Figure 3 – Food demand till 2050 – Opportunities for Australian agriculture 

 
Source: V Linehan, S Thorpe, N Andrews, Y Kim, & F Beaini 2012 

The absence of a bilateral FTA with China has meant Australian exporters have been at a 
significant competitive disadvantage compared with countries that have an FTA with 
China – including New Zealand, Chile and the ASEAN countries.  

The ChAFTA addresses this issue and gives Australia an advantage over other key 
countries, such as the United States, the European Union and Canada.   
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Elimination of virtually all tariffs on mining and resources exports 

ChAFTA provides binding commitments to allow 99.9 per cent of Australia’s current 
resources, energy and manufacturing exports to enter China tariff free at full 
implementation. 

On entry into force of the ChAFTA, 92.9 per cent of China’s imports of resources, energy 
and manufacturing products from Australia will enter duty free, with most remaining tariffs 
eliminated within four years.  

China is Australia’s largest resources and energy market, with exports worth over 
$90 billion in 2013–14. ChAFTA provides greater certainty for our exporters by locking-in 
current zero tariffs on major resources and energy products, including iron ore, gold, 
crude petroleum oils, and liquefied natural gas (LNG). 

For other major resources and energy products, tariffs of up to 8 per cent will be 
eliminated within four years, with most eliminated on entry into force of the agreement.  

Early entry-into-force is critical for Australia’s competitiveness  

The agreement will eliminate tariffs of nearly $600 million applying to Chinese imports of 
Australia’s minerals and energy commodities including about $380 million in tariffs on 
imports of thermal and metallurgical coal.  

Any delay to the entry-into-force of the agreement will mean that Australia’s exports 
continue to be penalised by tariffs totalling around $20 million per month, giving our 
competitors an advantage. This includes Indonesia, which exports thermal coal to China 
tariff free, owing to its bilateral FTA with China. 

Transformative access for the services sector 

Australia’s service sector represents around 75 per cent of Australia’s economy.  

Apart from China’s agreements with Hong Kong and Macau, the ChAFTA delivers China’s 
best-ever services commitments, including the provision of new or significantly improved 
market access not included in any of China’s previous FTAs.  

China is Australia’s largest services export market, worth $7.5 billion in 2013–14  
(13 per cent of Australia’s services exports). The Chinese services sector is now larger 
than manufacturing, and a major driver of China’s GDP growth.  

Beneficiaries under ChAFTA include Australian banks, insurers, securities and futures 
companies, law firms, professional services suppliers, and education services exporters, 
as well as health, aged care, construction, manufacturing and telecommunications 
services businesses in China.  

In addition, ChAFTA includes a framework to advance mutual recognition of services 
qualifications, and to support mutual recognition initiatives by professional bodies in 
Australia and China. 

Through its most extensive most-favoured-nation (MFN) treatment provisions in any FTA 
to date, China has committed to extend to Australia any more beneficial treatment it 
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provides to other trade partners in the future in the following sectors: education, tourism 
and travel-related services, construction, engineering, securities services, environmental 
services, services relating to forestry, computer and related services, and certain scientific 
and consulting services. 

Financial services 

The Business Council welcomes the government achieving, for the first time, treaty-level 
commitments by China in relation to financial services. 

More transparent and liberalised regulatory processes and rules will strengthen the 
relationship between Chinese regulators and Australian financial service providers and 
deliver increased certainty for Australian investors more broadly. 

The Business Council also strongly supports commitments achieved in relation to MFN 
status and commitments for the ongoing review of concessions under ChAFTA.  

Commitments made in relation to financial services ensure that ChAFTA will evolve and 
deliver further liberalisation as China pursues negotiations with other bilateral partners, 
including the United States. 

For future discussions on further liberalisation in the financial services sector, the 
Business Council recommends Australian officials advocate that Chinese pension 
companies be allowed to diversify by allowing investment offshore beyond 15 per cent. As 
China’s pension market expands, China’s Ministry of Human Resources and Social 
Security should be provided with greater diversity for overseas investment. 

Legal services 

The FTA is unique in securing China’s first-ever treaty commitments on commercial 
association between law firms. In addition to guaranteeing existing access for Australian 
law firms in China, ChAFTA also guarantees to allow Australian law firms the ability to 
establish commercial associations with Chinese law firms in the Shanghai Free Trade 
Zone (SFTZ). These commercial associations will be able to offer Australian, Chinese and 
international legal services, without restrictions on where clients are located.  

Transport services 

China is also granting Australia its best-ever overall treatment, compared with its other 
FTA partners, on air transport services, including coverage of ground handling, airport 
operation and specialty air services. 

Under ChAFTA, China will permit Australian maritime transport service suppliers to 
establish wholly Australian-owned ship management enterprises in the Shanghai Free 
Trade Zone.  
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More liberal investment arrangements  

Foreign investment is critical for Australia’s growth and prosperity. The ChAFTA will 
liberalise Australia’s foreign investment screening regime for China in line with Australia’s 
other major trading partners.  

The total stock of Chinese investment in Australia increased by 23.7 per cent in 2014, 
reaching $64.5 billion. Nonetheless, China accounts for only 2.3 per cent of the stock of 
total foreign investment in Australia. The investment chapter provides a basis for 
deepening and diversifying the bilateral investment relationship.  

Investment in China 

China’s commitments on services in ChAFTA represent a significant improvement in the 
investment environment for a range of Australian services firms, including health and aged 
care, shipping, architecture and urban planning, legal, and mining services, as well as 
financial services. 

Under a most-favoured-nation (MFN) provision, included in ChAFTA, China has also 
committed to extend to Australia any more favourable treatment it provides to other 
countries under future investment arrangements. 

Nevertheless, in future negotiations with Chinese counterparts, we would ask Australian 
officials to continue to press China on liberalising its foreign investment catalogue and to 
lift the 20 per cent foreign investment cap on banks in particular. 

Investment in Australia  

ChAFTA liberalises the screening threshold at which private Chinese investments in  
non-sensitive sectors are considered by Australia’s Foreign Investment Review Board 
(FIRB). The threshold will be raised from $252 million to $1,094 million.  

However, Australia retains the ability to screen investments at lower thresholds for 
agricultural land and agribusiness.  

The Business Council has made a number of submissions outlining its concerns that the 
government has not extended the same screening thresholds enjoyed by the United 
States to Chinese investors in agricultural land and agribusiness. They set out in more 
detail the Business Council’s position on these issues.2 

Under ChAFTA, the FIRB will continue to screen all investment by Chinese state-owned 
enterprises, regardless of the transaction size. In 2015, SOEs held over US$2 trillion 
worth of assets globally. Despite representing only one per cent of all transnational 
corporations in 2013, these enterprises now represent over 11 per cent of global foreign 
direct investment flows.  

  
2 http://www.bca.com.au/publications/submission-to-the-governments-options-paper-strengthening-australias-

foreign-investment-framework 
http://www.bca.com.au/publications/response-to-modernisation-options-paper-on-australias-foreign-

investment-framework 

http://www.bca.com.au/publications/submission-to-the-governments-options-paper-strengthening-australias-foreign-investment-framework
http://www.bca.com.au/publications/submission-to-the-governments-options-paper-strengthening-australias-foreign-investment-framework
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Under ChAFTA, Australia and China have committed to commence negotiations for 
further investment protections and increased market access in the future.  

The Trade Minister Andrew Robb has stated that Australia should explore approaches for 
treating foreign investment from state-owned enterprise entities. 

We refer the government to the Business Council’s discussion paper on Foreign 
Investment and State-Owned Enterprises: Managing the Risks to Maximise the Benefits, 
for options to further explore this opportunity.3 

Investor State Dispute Settlement (ISDS) 

Under ChAFTA, Australian investors in China will be able to use the ISDS mechanism to 
protect their investments from discriminatory treatment. This is critical for investment 
certainty and provides Australian companies with another avenue to redress regulations 
that adversely affect their operations overseas. 

With significantly greater market access provided to Australian companies under the 
services chapter, it is important potential investments are safeguarded by a legal system 
that protects against arbitrary government decisions.  

An ISDS claim under ChAFTA can only be made on the basis of a breach of either party’s 
obligation to provide non-discriminatory (‘national’) treatment to established investments 
of the other party. ISDS does not protect an investor from a mere loss of profits following a 
change in government policy or regulation. 

An ISDS claim cannot be based on decisions separate from commitments made in the 
ChAFTA. For example, decisions on investment proposals, such as those considered by 
Australia’s FIRB, cannot be challenged using the ISDS mechanism. 

The ISDS text will not prevent either government from regulating in the public interest. 
Explicit safeguards are included to re-affirm the right of governments to take decisions in 
the public interest, covering areas such as health and the environment. 

Australia and China already have a Bilateral Investment Treaty (BIT) in place, and the 
ChAFTA’s ISDS does not replace the 1988 BIT. China and Australia have agreed to 
review the relationship between ChAFTA and the BIT as part of a future work program.  

 

  

  
3 http://www.bca.com.au/publications/discussion-paper-on-foreign-investment-and-state-owned-enterprises 
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Existing labour market safeguard provisions 

The ChAFTA makes a number of commitments in relation to the use of temporary skilled 
migration in Australia when local labour is not available. All the commitments use the 
existing temporary skilled migration framework as the foundation for ensuring sufficient 
protection of the interests of Australian workers and businesses.  

In the Business Council’s view, the ChAFTA commitments will not dilute the integrity of 
the temporary skilled migration program as they retain a requirement to comply with the 
key safeguards that are presently in place in the existing skilled migration program.  

There is no need for JSCOT to recommend any amendments to the ChAFTA in relation to 
these commitments.  

It will be important, however, to ensure compliance with the safeguards. The department 
will need to be appropriately resourced to monitor compliance and take enforcement 
actions where necessary. This will be discussed later in the submission.  

Temporary skilled migration benefits Australians 

Australia’s temporary skilled migration program, centred on the 457 visa, has been in 
place for nearly two decades and delivers many economic benefits for Australians.  

Temporary skilled migration, where targeted to address skills shortages, grows the 
Australian economy and contributes to rising incomes.  

National Bureau of Economic Research (NBER) modelling found that the effect of net 
migration on Australian wages has been clearly positive – around 1.5 per cent. The 
biggest positive impact was for lower-skilled workers whose wages were boosted by 4 per 
cent.4 

Australia’s temporary skilled migration programs are carefully designed to allow 
companies to quickly meet their labour needs when facing genuine skill shortages in the 
Australian workforce. 

A well-functioning temporary skilled migration program targeted to address skills 
shortages can facilitate foreign direct investment (FDI) by providing investors with 
confidence that their labour needs will be able to be met through the life of an investment. 
FDI itself brings a number of benefits. It can contribute to additional capital in the economy 
– capital deepening – which generally raises labour productivity and real wages.  

Foreign direct investment can facilitate the transfer of technology and know-how to 
Australia which can improve multi-factor productivity. Higher productivity translates into 
real income gains for Australians, in the form of higher wages or lower prices, or both.  

Even if a foreign enterprise is mostly self-sufficient, if it makes profits in Australia, it will 
also pay taxes, as will foreign employees after a certain period. Furthermore, in the case 
of infrastructure development, once a project is completed the addition to the capital stock 

  
4. F Docquier, C Ozden & G Peri, The wage effects of immigration and emigration, National Bureau of 

Economic Research, Working Paper 16646, December 2010.   
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and improvements to infrastructure services will make ongoing contributions to Australia’s 
productivity growth. 

The 457 (Temporary Migration) visa safeguard continues to apply 

The centrepiece of Australia’s temporary skilled migration program is the 457 visa 
program. The key safeguards that underpin this program – and which will predominantly 
continue to apply under the ChAFTA – are: 

• individual overseas employees are required to be sponsored by an employer (with 
sponsorship obligations to demonstrate efforts to recruit and train locally) 

• employers must pay an overseas worker an Australian market salary rate  

• all workers are guaranteed to be paid at least the Temporary Skilled Migration Income 
Threshold (TSMIT)  

• minimum English language proficiency 

• the occupation must be listed on the skilled occupation list  

• labour market testing is required, but not for all occupations. LMT requires employers to 
advertise to fill vacancies, before filling them with a skilled foreign worker.  

The commitments in ChAFTA  

ChAFTA makes three commitments in relation to the use of the temporary skilled 
migration program in Australia: 

• Investment Facilitation Arrangements (IFA). The IFA will enable a Chinese company 
to negotiate with the Department of Immigration and Border Protection to secure upfront 
agreement on the use of 457 visas during the life of the project. IFAs will be available for 
investment projects valued over $150m.  

• Removal of labour market testing (LMT) on certain categories of workers in 
Australia. ChAFTA removes the LMT requirement for business visitors, intra-corporate 
transferees, independent executives, contractual service suppliers, and installers and 
servicers. 

• Removing mandatory skills assessment at the border for temporary skilled migrants. 

These commitments have been criticised by the union movement which is seeking to raise 
concerns in the wider community that the commitments will undermine the employment 
and remuneration of Australian workers.  

The following section considers the safeguards that will be in place for each of these 
commitments and concludes that they will be more than adequate in protecting the 
interests of Australian workers and business, so long as they are effectively monitored 
and enforced.  
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Safeguards in ChAFTA  

Safeguards for Investment Facilitation Arrangements are adequate  

The IFA commitment under ChAFTA will allow investors in major capital projects to 
negotiate and secure permission from the Department of Immigration to employ a certain 
number of 457 workers through the life of the project, based on an assessment of 
expected shortages in the Australian labour market. These assurances around labour 
supply can assist the investor to secure long-term finance for a project.  

The government has said that IFAs will use the government’s existing ‘Project 
Agreements’ program, and will have all of the same safeguards. Project Agreements 
already enable investors to secure upfront guarantees on the use of 457 visas and are 
open to all companies, regardless of nationality.  

Both IFAs and Project Agreements closely resemble the Enterprise Migration Agreement 
program which was introduced under the previous Labor government.  

The safeguards that apply to Project Agreements, and therefore also to IFAs, are outlined 
in the program guidelines, released in May 2015.5 Project Agreements are a ‘deed of 
agreement’ negotiated with the Department of Immigration and Border Protection (DIBP) 
and must be agreed by the Assistant Minister for Immigration and Border Protection.  

Once a Project Agreement is in place, the employer is then required to obtain department 
approval for Labour Agreements that set out the terms that the employers must comply 
with to make use of 457 visas.  

This includes that: 

Employers must show DIBP that there is demonstrated labour market need, Australians 
have been given the first opportunity through evidence of domestic recruitment activity  
(i.e. labour market testing) and there are no suitably qualified Australians. 6 

All of the standard 457 visa safeguards will apply under the Labour Agreements, however 
some flexibility is permitted in exceptional circumstances, for example, where there are 
chronic or widespread labour shortages. These flexibilities can include: 

1. A broadening of eligible occupations beyond the existing skilled occupation list  

2. A relaxation of English language proficiency requirements  

3. Flexibility over qualifications and experience requirements of the 457 visa scheme, for 
example, through recognition of experience in lieu of formal qualifications  

4. Flexibility over the ‘calculation method’ for terms and conditions that may be included 
in the Temporary Skilled Migration Income Threshold (TSMIT), currently $53,900 per 
year. 

  
5 http://www.border.gov.au/WorkinginAustralia/Documents/project-agreement-employer.pdf 
6. See https://www.border.gov.au/WorkinginAustralia/Documents/ifa-operation-flowchart.pdf China-

Australia Free Trade Agreement Investment Facilitation Arrangement/Project  Agreement Operation 
Flowchart 

https://www.border.gov.au/WorkinginAustralia/Documents/ifa-operation-flowchart.pdf
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Each IFA is required to be approved by authorities in both China and Australia. The 
Department of Foreign Affairs and Trade and the Chinese Government will determine if a 
company and project are eligible to access an IFA before being able to approach the 
Department of Immigration and Border Protection (DIBP). Approval to approach DIBP 
does not grant Chinese companies automatic rights to an IFA. 

There are a couple of discrepancies between IFA eligibility and Project Agreement 
eligibility that will need to be addressed. IFA’s will be available for capital projects over 
$150 million. Project Agreements do not have a specified minimum investment 
requirement, however the guidelines suggest that they would be available for projects of a 
larger size. To avoid any doubt, the guidelines for Project Agreements should be 
amended to clarify that the eligibility criteria will not be applied more restrictively than for 
IFAs. Similarly, the definitions of ‘public infrastructure’ in the two agreements need to be 
aligned. 

In conclusion, the commitment to IFAs in ChAFTA does not relax the safeguards under 
the 457 visa scheme beyond what is already available under the existing Project 
Agreements and Labour Agreements. 

It will be important however, that there is full compliance with the safeguards in place, and 
that the department is appropriately resourced to monitor compliance and take 
enforcement action if necessary.  

Effective safeguards from the 457 visa program remain in place for occupations not 
requiring Labour Market Testing under ChAFTA 

Under ChAFTA, the Australian Government committed to waive labour market testing 
(LMT) for three categories of workers under 457 visas. These three categories are: 

• Intra-corporate transferees of China 

• Independent executive of China 

• Contractual service suppliers of China.  

These are the same commitments Australia made to Korea under the Korea–Australia 
Free Trade Agreement (KAFTA), which entered into force earlier this year.  

All other standard 457 visa safeguards continue to apply for these occupations.  

The Business Council has consistently argued for the abolition of labour market testing 
because it is ineffective and inferior to other safeguards and unnecessarily adds to 
regulatory burden.  

Numerous reviews, including last year’s independent review of the integrity of temporary 
skilled migration (Azarias Review), have made these findings. The Azarias Review 
recommended that labour market testing be removed because it is costly and ineffective. 
Labour market testing had been removed for many years, but was reinstated by the 
previous government in 2013 without a supporting cost–benefit analysis or regulatory 
impact statement.  
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Automatic skills assessment does not remove the requirement to obtain all relevant 
licences and authorisation  

As part of the ChAFTA package, a side letter was developed to remove the requirement 
for mandatory skills assessment for Chinese 457 visa applicants seeking to work in 10 of 
the 30 nominated occupations for the subclass 457 visa application process. 

This commitment only removes the need for an automatic (‘mandatory’) skills assessment 
at the 457 visa application stage. It does not remove the capacity of the Department of 
Immigration and Border Protection to assess the skills of a visa applicant if it is deemed 
necessary. It does not remove the need for visa holders to obtain relevant licences and 
meet other regulatory obligations in order to work in Australia.  

The change brings China into line with 180 other countries in the world which are not 
required to undertake automatic skills testing at the time of applying for a visa. Visa 
holders must still gain the necessary licence or registration before they can undertake any 
work. The side letter does not remove the requirement that temporary visa holders must 
hold relevant licences and certification as required by Australian federal, state and territory 
laws and regulations.  

Compliance monitoring and enforcement are essential for 457 visa scheme integrity  

The Business Council regards the safeguards that will apply in the use of IFAs and the 
457 visa program under the ChAFTA as robust and sufficient. Accordingly, ChAFTA 
should not be amended, as safeguards in the agreement already adequately protect the 
integrity of Australia’s labour market system. 

But like any other regulatory framework, compliance monitoring and enforcement 
mechanisms must be effective to maintain the integrity of the scheme.  

The government’s approach should be to strengthen transparency around the use of 457 
visas under the ChAFTA, adequate resourcing of the Department of Immigration and 
Border Protection and effective coordination with the states and territories. 

Transparency  

To build community confidence around Project Agreements and IFAs, and to demonstrate 
there is a clear shortage of Australian labour in specific skill areas, the Business Council 
believes it is critical that each ministerial decision to relax requirements through labour 
agreements be announced publicly by the minister in a transparent and clear manner.  

Each ministerial decision should clearly outline why a flexibility has been granted, and the 
circumstances in which those flexibilities have been granted. It should also specify how 
compliance with each flexibility will be monitored. 

Transparency measures should include collecting information on usage of those 
agreements, such as the occupations utilised and salary rates. This information should be 
published, provided it is not commercially or personally sensitive. 
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Resources 

To ensure adequate compliance with the existing labour market requirements, the 
government should ensure the Department of Immigration and Border Protection has 
available to it sufficient human and financial resources. Together with the recent free trade 
agreements signed with Korea and Japan, the ChAFTA is expected to lead to a rise in 
investment flows.  

To reinforce community confidence in the ChAFTA and the broader temporary skilled 
migration program, the government needs to ensure there is sufficient capacity to 
continue to monitor utilisation of the 457 program, and check the movement of overseas 
workers to ensure they are compliant. 

Coordination 

The government will need to continue to coordinate closely to ensure systems at 
Commonwealth and state and territory levels are aligned. On the skills assessment 
requirements in particular, the authorities should coordinate closely to ensure all visa 
holders in categories exempted from automatic skills testing meet all licensing 
requirements by regulatory authorities, before working in Australia. 

 

 

Recommendation 2: 

Labour market arrangements in ChAFTA should not be changed, but the JSCOT 
should recommend that effective compliance monitoring and enforcement must be in 
place to maintain the integrity of Australia’s skilled migration program. In particular, 
the government should:  

• strengthen transparency around the use of 457 visas under ChAFTA including 
mandatory publishing by the minister of the reasons and circumstances for a 
Project Agreement or Investment Facilitation Agreement being granted, so long as 
the information is not commercially or personally sensitive 

• ensure adequate resourcing of the Department of Immigration and Border 
Protection to conduct compliance monitoring and enforcement 

• ensure eligibility criteria for Australian firms that wish to use Project Agreements 
are aligned with the eligibility criteria for Chinese firms under the new Investment 
Facilitation Arrangements 

• ensure coordination mechanisms are in place between the Commonwealth 
Government and state and territory governments to ensure all visa holders in 
categories exempted from automatic skills assessments meet all licensing 
requirements by regulatory authorities before working in Australia.  
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A collaborative approach with business will maximise benefits 

To maximise the benefits of ChAFTA for Australian companies and to address the barriers 
to utilising the agreement, the Business Council recommends the government adopt a 
collaborative approach with industry. 

To provide the government with direct feedback, the Business Council recommends the 
Australian Government’s free trade agreement implementation unit on ChAFTA be tasked 
to work closely with the government’s industry growth centres.  

Each growth centre already focuses on delivering growth in its sectors and the centres are 
set up with broad industry representation. Their mandate is to focus on maximising the 
competitiveness of each sector, including through trade.  

Having the government’s FTA implementation unit work closely with the industry growth 
centres would further drive information-sharing, greater understanding and synergies for 
the sector.  

Together, the implementation units and growth centres could collaborate to develop FTA 
utilisation plans to ensure the benefits of trade agreements are fully realised.  

Government’s implementation units 

We recommend the government’s implementation units include representation from the 
Department of Foreign Affairs and Trade, Austrade, the Department of Agriculture, and 
the Department of Industry.  

The implementation units should:  

• include members from the ChAFTA negotiating team to ensure policy continuity 

• be supported by an industry reference group (including representation from the industry 
growth centre) to seek and test implementation ideas 

• report to the Minister for Trade and Investment, and the Minister for Industry on a  
six-monthly basis 

• formalise mechanisms to receive feedback from industry (businesses, representative 
bodies and the industry growth centre) on non-tariff barriers which inhibit market access. 
The identified non-tariff measures should be included in a report to the Minister for 
Trade and Investment, and the Minister for Industry.  

Implementation plans  

The government’s implementation units and industry growth centres should be tasked with 
developing implementation plans for the ChAFTA.  

Implementation plans should identify the actions required from both business and 
government in order to take advantage of the ChAFTA.  
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Recommendation 3 

The JSCOT should recommend that the government task the ChAFTA free trade 
agreement implementation unit to work closely with the industry growth centres in 
developing and implementing a ChAFTA utilisation plan to ensure the benefits of 
trade agreements are fully realised. 
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Case studies 

Attachment 1 

 

Agriculture – JBS Australia Pty Limited 

As the largest meat processing and value adding business in the country, with a 
business that covers beef, lamb, pork, small goods and prepared meals, JBS 
Australia (JBS) sees the completion of the ChAFTA will open up greater 
opportunities, especially for Australian beef and lamb, and through reduced tariffs. 

JBS operates a range of beef, multi species (beef and lamb) and pork processing 
facilities across five Australian states (Queensland, New South Wales, Victoria, 
Tasmania and South Australia). It employs 12,000 people and sells high-quality beef 
and lamb products to over 50 international markets. 

Across the JBS portfolio of grass-fed beef, grain-fed beef and lamb, it has 
established strong brands such as Great Southern, Riverina, Beef City Black and 
AMH, which are renowned for consistency and quality. 

With growing per capita incomes, China over the past three years has been a growth 
destination for both JBS and Australian beef and lamb. The growth of the middle 
class and the demand for quality animal protein and food solutions in China are 
significant. The reduction in tariffs to zero over time for beef, lamb and pork is a great 
outcome.  

Beef 

Tariffs will be eliminated on beef (currently ranging from 12 to 25 per cent) over nine 
years. In addition, there will be the elimination of a 12 per cent tariff on offal within 
four to seven years. 

China has retained the right to apply discretionary volumetric-based safeguards on 
beef. The annual 'safeguard' trigger is 170,000 tonnes, which is 10 per cent above 
the historical high of 2013. Importantly, the volume will grow over time and there is 
also a set review process to look at removal of the safeguard. 

"JBS is a one-stop-shop business in terms of its capacity to supply a range of beef 
and lamb, chilled and frozen, grass and grain-fed beef. Importantly, we have 
established a range of key customers in China with the infrastructure and capacity to 
grow opportunities for our brands in this market", Brent Eastwood said. 
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Agriculture – JBS Australia Pty Limited (continued) 

Lamb 

Tariffs on lamb and sheep meat (12 to 23 per cent) will be eliminated over eight 
years. Though China is a major producer and consumer of pork, opportunities may 
be there for our Primo business, with tariffs of up to 20 per cent being eliminated 
within four years. 

JBS has a majority of its processing facilities approved to export to China. We see 
with the advent of ChAFTA that this will assist the listing of the two remaining JBS 
plants in Rockhampton and Cobram. 

Australia's largest beef processing facility, JBS Dinmore, located near Ipswich in 
Queensland, is one of ten export beef facilities accredited to export to China. This 
provides opportunities for JBS and its livestock suppliers into the higher-value chilled 
beef sector in China, servicing key restaurant and food service customers.  

"Expansion of chilled approvals to include our premium JBS Riverina grain-fed beef 
and Brooklyn grass-fed facilities will provide Chinese customers with greater  
high-end product opportunities", Brent Eastwood said. 

Non-tariff barriers remain 

Though there is tremendous potential in China, it is still a challenging environment to 
do business. Compared to other major export destinations, it has a range of  
non- tariff barriers. Tariff barriers, along with quarantine, packaging, labelling and 
licensing regulations impose both major costs and risks in servicing China. 

"In a highly competitive international market for beef and lamb, where demand 
outstrips supply, lower tariff rates alone will not guarantee volume, rather it is the 
capacity to pay the price that will determine the volume of Australian product 
exported to China", Mr Eastwood said. 

The key from JBS' perspective as the major exporter in the Australian red meat 
sector is for the urgent ratification of ChAFTA for it to enter into force. 

"Tariff reductions for beef and lamb will position Australia well against the New 
Zealanders, a major competitor, who will have zero tariffs on their product into China 
in 2016," Mr Eastwood said. 

Prompt ratification will improve Australia's competitive position and provide Australia 
a formal platform to address non-tariff barriers," Brent Eastwood said. 

The onus will be on the Federal Department of Agriculture, Fisheries and Forestry in 
conjunction with the Department of Foreign Affairs and Trade to be proactive in 
urgently addressing such barriers to efficient trade in beef, lamb, pork and 
manufactured food from Australia to China, through transparent market access 
based on internationally accepted food safety and scientific protocols. 
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Attachment 2 

 

 

 

 

 

 

 
  

Mining and Resources – Rio Tinto 

Rio Tinto is a leading global mining group that focuses on finding, mining and 
processing the Earth’s mineral resources. Rio Tinto Limited is listed on the ASX, and 
is strongly represented globally. This global presence enables Rio Tinto to supply the 
right product, at the right quality, at the right time, including to China. 

ChAFTA will provide opportunities in the best interests of both nations. China will see 
major benefits in the areas of agriculture and direct investment, while Australia will 
enjoy significant benefits from substantial goods and service market access to the 
world’s second biggest market. 

In the energy, resources and manufacturing sector, zero tariffs on coking coal and 
non-coking coal trade with China will assist Rio Tinto to maintain its comparative 
advantages in relation to other export countries. The only tariffs that currently impact 
on Rio Tinto's business are the 3 to 6 per cent import duties on coal products. Coal 
duties were introduced in October 2014, and have put Australia at a disadvantage 
against its biggest competitor Indonesia.  By ratifying the ChAFTA, Australian coal 
exporters such as Rio Tinto will be able to reinstate their market competitiveness. 

ChAFTA will also establish a specific mechanism to review and address non-tariff 
barriers (NTB), on a case-by-case basis, to increase transparency of these 
measures. These institutions will be important going forward as Australian 
companies continue to face non-tariff barriers in China.  

Rio Tinto will also benefit from services liberalisation, as market access in services 
increases competition and provides high-quality and value-for-money options in 
Australia and China. Chinese suppliers will have better access to support on 
Australian standards and legal and ethical requirements. 
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Attachment 3 

 

Financial Services – Australia and New Zealand Banking Group 

ANZ’s ‘super-regional’ strategy is to build the best connected, most respected bank 
across the Asia–Pacific region. ANZ employs over 49,000 people worldwide, 26,000 
of whom are employed outside Australia. 

ANZ has had a continuous presence since opening in Beijing in 1986 and is 
committed to becoming one of China’s leading foreign banks. The first Australian 
bank to be locally incorporated in China, today ANZ is one of Australia’s largest 
investors in China, including successful partnerships with the Bank of Tianjin and the 
Shanghai Rural Commercial Bank. ANZ also has a wholly owned rural bank in China 
in Chongqing Liangping County, opened in 2009. 

ANZ has a presence in Beijing, Shanghai, Guangzhou, Chongqing, Chengdu and 
Hangzhou. It will continue to grow its business by focusing on the key cities in 
western China and three high-growth regions, including the Yangtze River Delta, the 
Pearl River Delta and the Bohai Bay area. 

ChAFTA is a new generation of FTA that will benefit ANZ and its customers. 
ChAFTA will support ANZ’s agriculture and farming customers as tariffs on beef, 
dairy and horticulture are removed. Resources and manufacturing business 
customers will benefit as tariffs are eliminated on coal, alumina, pharmaceutical and 
processed food products.  

ChAFTA is more advanced than many other agreements, as it goes beyond tariff 
reductions on Australian goods, to liberalise market access for Australia’s services 
and offshore businesses.  As economies become richer, service sectors become 
more important. According to DFAT, the Chinese services sector overtook 
manufacturing as the largest contributor to China’s GDP in 2013 and is now the main 
driver of GDP growth.  

The recently launched ANZ Services Report estimates that ‘value-added’ services 
exports to Asia could support over one million Australian jobs by 2030 and be worth 
more than $163 billion – a 135 per cent increase from 2013. 

ChAFTA commits China to improved market access in around 40 service sectors to 
levels either equivalent to or better than those enjoyed by other nations. It includes 
the first treaty level commitments by China in relation to financial services and 
streamlined branch access applications to assist Australian banks to expand in 
China. It provides more transparent and liberal regulatory processes and rules that 
will strengthen the relationship between Chinese regulators and Australian financial 
service providers.  
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Financial Services – Australia and New Zealand Banking Group (continued) 

ChAFTA also delivers ‘most-favoured-nation’ (MFN) commitments covering 10 
sectors, including computer services, construction and engineering services, 
education, and engineering and financial services (securities). Australia will 
automatically be granted the same level of access as any country is granted in future 
negotiations with China. Australian investors will be treated on par with the US and 
the EU once they conclude their treaty negotiations with China. 

MFN commitments do not include banking services or commodities. However, the 
market access for commodities will be reviewed within three years of entering into 
force and every five years after that to promote ‘deepening liberalisation’. Trade in 
services, including banking, will be reviewed within two years by a new Committee 
on Trade in Services that will recommend measures to promote services trade. 

ChAFTA is a major step forward in access to the world’s second largest economy for 
Australian goods and services, both now and in the future. ChAFTA is particularly 
important as it comes at a time when Australians are looking to diversify and 
strengthen our economy. 
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Attachment 4  

 
  

Transport – Qantas Group 

Qantas is Australia’s largest international and domestic airline. Today, the Qantas 
Group employs more than 30,000 people and is a diverse global aviation business. 
Qantas and Jetstar carry around 47 million passengers each year. 

Qantas believes ChAFTA will enable increased investment, trade and tourism 
between Australia and foreign countries and free trade agreements are generally 
regarded as having a positive impact on demand in the aviation industry. 

China is an important market for both the Qantas Group and Australia. It is 
envisaged that the quick ratification of ChAFTA will provide a platform for the Qantas 
Group to strengthen its freight and passenger operations to and from China and 
build on existing relationships with both China Eastern and China Southern, in order 
to provide the necessary framework to support increased trade, tourism and 
corporate travel links between Australia and China.   

ChAFTA, in parallel with the Qantas Group’s own-operated freight and passenger 
services to and from China and its strategic commercial partnerships with China 
Eastern and China Eastern, will provide a strong platform for expanding investment, 
trade and people links between Australia and China.  

Qantas has been operating to China for many years and today has a daily service 
between Sydney and Shanghai using Airbus A330 aircraft.  

In addition to freight carried in the belly-hold of passenger aircraft, Qantas also 
operates dedicated freighter services between Australia and Shanghai, and from 
Australia to China (Shanghai/Chongqinq) and beyond to the United States, and ad 
hoc charters to various destinations on mainland China.  

ChAFTA will facilitate increased opportunities for freight into China from Australia, 
particularly for agricultural products. In the financial year 2014–15 Qantas carried 
over 25,000 tonnes of freight between Australia and China on dedicated freight 
services and close to 5,000 tonnes of belly-hold freight on passenger services. 

In May 2015, Jetstar announced the launch of a twice-weekly service between 
Wuhan and the Gold Coast from 29 September 2015, which will contribute to 
increased Chinese visitation to Australia. The services are in partnership with Dalian 
Wanda Group that will leverage their significant presence in China to market and sell 
the seats. Dalian Wanda Group was founded in 1988 and operates in four major 
areas – commercial property, luxury hotels, culture and tourism, and department 
stores.  



Business Council of Australia • August 2015 30 

 

 

 

 

BUSINESS COUNCIL OF AUSTRALIA 
42/120 Collins Street Melbourne 3000 T 03 8664 2664 F 03 8664 2666 www.bca.com.au 

© Copyright August 2015 Business Council of Australia ABN 75 008 483 216 
All rights reserved. No part of this publication may be reproduced or used in any way without acknowledgement 
to the Business Council of Australia. 

The Business Council of Australia has taken reasonable care in publishing the information contained in this 
publication but does not guarantee that the information is complete, accurate or current. In particular, the  
BCA is not responsible for the accuracy of information that has been provided by other parties. The information in 
this publication is not intended to be used as the basis for making any investment decision and must not be relied 
upon as investment advice. To the maximum extent permitted by law, the BCA disclaims all liability (including 
liability in negligence) to any person arising out of use or reliance on the information contained in this publication 
including for loss or damage which you or anyone else might suffer as a result of that use or reliance. 

http://www.bca.com.au/


   

 

Attachment B 

Case study 1 – Professional Services (Legal) 

 

King & Wood Mallesons (KWM) 

KWM background and China operations 

King & Wood Mallesons (KWM) is the world's first and only global law firm headquartered in 

Asia. 

KWM was established in March 2012 by the combination of Australia's leading law firm 

Mallesons Stephen Jaques and China's leading law firm King & Wood. In November 2013, 

KWM combined with leading European firm SJ Berwin, providing regional and international 

clients with unrivalled inbound and outbound expertise and execution capability. KWM is run 

on an integrated basis, making it one of the few genuine Australian–Chinese integrated 

businesses. 

KWM is the only firm in the world able to practise PRC, Hong Kong, Australian, US, English 

and European law. It has 32 offices on a global basis with approximately 2,700. It has 10 

offices in China and approximately 1,200 lawyers, with a further 5 offices in Australia and 

approximately 700 lawyers. On a global basis, 71 per cent of KWM (in terms of revenue and 

headcount) is in the Asia–Pacific and approximately 30 per cent of its global revenue is 

generated in China. 

KWM is a full-service commercial law firm delivering a full range of transactional, financial 

and litigation capability. Its clients include many of the major State-Owned Enterprises and 

privately owned Chinese companies, Chinese-based financial institutions, international 

companies operating and expanding into the region, as well as major multinational 

corporations and enterprises. 

China strategy 

As China continues to internationalise and open up its markets, KWM has set a clear 

strategy to support Chinese organisations investing or doing business on a global basis, and 

international companies looking to expand into the region and, in particular, China. It is 

focused on becoming the ‘firm of choice’ for inbound and outbound Chinese investment and 

growing its global corporate, capital markets, securities and funding practices with a focus on 

China and Asia. Its global network and capability provides the platform, products and people 

that support the local depth of its practices in Australia and China, and which will be required 

to successfully execute this business plan. 

With its leading positions in the legal profession and business communities in China and 

Australia, it has a specific regional strategy relating to China–Australia trade, investment and 

capital flows, and has an integrated business platform across China and Australia to support 

its clients to execute their business transactions. 

 

Impact of ChAFTA on KWM business operations in China  

KWM welcomes the liberalisation of restrictions on international law firms which is provided 

by ChAFTA for operations in the Shanghai Free Trade Zone. ChAFTA allows Chinese and 

Australian law firms to establish commercial associations within the Shanghai FTZ that can 

offer advice on Australian, Chinese and international law across China. 
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King & Wood Mallesons (continued) 

While it sees this as a positive development, there will not be significant impact for KWM as 

they are already able to practise Chinese law and international law as a combined law firm. 

KWM has depth of domestic and international capability in China. It will observe with interest 

in what form some firms may choose to set up associations in the Shanghai FTZ. 

It  welcomes competition which vindicates its strategy and it will continue to use its first-

mover advantage to facilitate a stronger long-term relationship between clients in Australia 

and in China. 

KWM also welcomes the liberalisation of visa requirements for the transfer of employees 

within and across integrated businesses between China and Australia which is provided by 

ChAFTA. The integration of a Chinese and Australian business requires people-to-people 

connections and the establishment of personal relationships of trust, respect and confidence.  

This is achieved by spending time in each other's countries and places of business, working 

together on combined transactions for clients, understanding each other's way of business 

and thinking, and getting to know each other.   

KWM has started to implement a significant transfer program across the firm with the sole 

purpose of driving this type of integration across the combined business.  As this is an intra-

business transfer, and does not replace or affect the employment of local lawyers or other 

staff in any of its operations in China or Australia, a more flexible visa system that supports 

the transfer of people on this basis in a time and cost efficient manner (together with the 

simplification of the individual tax position of each such transferred person, so that they are 

not subject to double taxation in China and Australia) is a significant support for a business 

such as KWM. 

ISDS 

KWM understands that the investment obligations contained in ChAFTA are still to be 

developed fully, and that negotiations between Australia and China over the next few years 

will likely result in a more detailed and specific regime for investors. The ISDS mechanism in 

ChAFTA provides Australian investors in China with the ability to enforce investment 

protection obligations contained in ChAFTA, and which partly mitigates any risks of investing 

in China. As a consequence, Australia is required to provide the same protections to 

Chinese investors in Australia. As such, KWM supports the inclusion of the ISDS provisions 

in ChAFTA as an appropriately balanced protection for mutual investment between Australia 

and China. 

An ISDS provision is for a specific purpose and, in ChAFTA, is subject to some limitations.  

Its provisions are also yet to be developed fully. ISDS provisions are only one consideration 

that an investor should take into account when making a cross-border investment.  ISDS 

provisions do not take the place of sensible precautions that an investor should take to 

mitigate risks in a commercial transaction, and should be viewed on that basis. 

Areas for improved market access 

ChAFTA will give Australian companies unparalleled access in the developing services 

markets in China, and the government, with the support of business, should now focus on 

the measures needed to ensure that the agreement is able to meet its desired objectives in 

practice. A key part of this is a review of how tax between the two countries will operate 

following the ratification of the agreement. 
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King & Wood Mallesons (continued)  

Under ChAFTA Australia and China have agreed to review bilateral taxation arrangements to 

improve trade and investment conditions following implementation of the agreement. The 

review will take into consideration mutual economic objectives and international taxation 

standards and will cover existing double taxation and prevention of tax evasion. 

While there is no certainty as to what the specific areas for negotiation will be, based on 

recently negotiated agreements, some of the areas for discussion should include: 

 reducing the rate of dividend withholding tax on unfranked dividends from 15% to either 

10%, 5% or even zero in specific circumstances 

 reducing the rate of interest withholding tax to nil where it is paid to a resident financial 

institution in the other contracting state 

 providing for an exemption from capital gains tax where the interest being disposed of is a 

non-controlling interest in a company (an exemption from tax where the ownership interest 

in a non-land-rich company is less than 25% has been negotiated elsewhere) 

 possible negotiation of a Double Taxation Agreement with Hong Kong. 

KWM fully supports the built in agenda that includes a set review to be held within three 

years of entry into force and every five years thereafter to consider ‘deepening liberalisation 

and further expansion of market access’. The reviews are an open channel to pursue further 

gains for Australia in the context of trade with China. 
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Case study 2 – Mining and Resources 

 

 

 

Fortescue Metals Group Limited 

Fortescue Metals Group is a global leader in the iron ore industry, recognised for its culture, 

innovation and industry-leading development of world-class infrastructure and mining assets 

in the Pilbara region of Western Australia. 

Since it was founded in 2003, Fortescue has discovered and developed significant iron ore 

deposits and constructed some of the largest mines in the world. 

The company has grown to be one of the largest iron ore producers in the world and is 

focused on its vision of being the safest, lowest cost, most profitable producer.  

Trade with China 

Fortescue is a key long-term supplier of iron ore to China and since its establishment has 

shipped over 500 million tonnes of iron ore to Chinese customers, underpinning China’s 

sustained growth through urbanisation and infrastructure development.  

In 2014, Fortescue accounted for 16 per cent of China’s total iron ore imports.  

Fortescue’s engagement with China encompasses four key areas: 

 Supplier of iron ore to China: supporting China’s industrialisation and urbanisation. 

 Purchaser from China: more than 50 per cent of equipment and other content for FMG’s 

operations sourced from China, with over $1 billion in Chinese contracts to date. 

 Partner with Chinese entities investing in Australia: Hunan Valin’s investment in Fortescue 

has been recognised in China as one of the most successful Chinese overseas 

investments in the resources sector. 

 Sponsor of educational opportunities through provision of CSU Education Scholarships 

and membership of the Lingnan (University) College International Advisory Board. To date, 

106 scholarships and RMB 18 million in research funding has been provided. 

Impact of the China–Australia Free Trade Agreement (ChAFTA) 

The ChAFTA is an important milestone in the relationship between China and Australia and 

will further build on the strong bilateral economic relationship already in place. Fortescue has 

welcomed the implementation of the Free Trade Agreement as it consolidates and grows its 

business with Chinese customers.  

Specific points to note: 

 As there is no import duty for iron ore exporting into China at present, there will be no 

impact on China’s import duty. 

 As China is Fortescue’s largest supplier of imported materials and equipment, its costs will 

reduce in line with the reduction in import duty applied to relevant imports (currently 5 per 

cent). 

 The agreement will make imports from China more competitive compared with supply from 

other countries, benefiting both Chinese exporters and Fortescue. 

 The ChAFTA will also facilitate ongoing Chinese investment into Australia, particularly from 

China’s private sector. 

  

  



Business Council of Australia  5 

 

 

 

 

  

Fortescue Metals Group Limited (continued) 

In addition, elimination of the possibility of China unilaterally creating an iron ore tax or 

import duty against Australia will provide Fortescue with a strong base for continuing to grow 

its China business. 

The key benefit of ChAFTA to Australian companies doing business with China is that it 

assures a strong bilateral relationship, as the agreement is viewed in China as the most 

comprehensive FTA China has signed to date.  This strong bilateral relationship provides 

Fortescue with a supportive environment which will underpin its current and future business 

with China. 
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Case study 3 – Manufacturing 

 
 
 
 
 
 

BlueScope Steel 

BlueScope Steel Limited is an ASX100 company.  It is Australia’s largest steel manufacturer 

and its only flat steel producer.  The company’s well-known brands include COLORBOND® 

steel, ZINCALUME® steel and the LYSAGHT® range of steel building products. 

BlueScope employs approximately 7,500 people in Australia. The company has operations 

in every mainland state, and is responsible for the employment of thousands more 

contractors and suppliers.  The company has an annual steel production capacity in 

Australia of 2.6 million tonnes and exports approximately 800,000 tonnes per annum to a 

range of markets including the United States, Brazil, Thailand, New Zealand and Germany. 

BlueScope has extensive global operations with manufacturing plants in 17 countries, 

including China, ASEAN countries, India, New Zealand and the United States.  BlueScope’s 

businesses include a global building solutions business, which designs, manufactures and 

erects custom-engineered metal buildings for major multi-national clients, as well as a joint 

venture steel coating and painting business in ASEAN countries and North America with 

Nippon Steel and Sumitomo Metal Corporation. 

BlueScope has had manufacturing operations in China since 1996 and is Australia’s largest 

manufacturing investor in that country. Today, the company operates six major 

manufacturing sites and has 1,550 employees in China.  The company’s plant at Xi’an, 

opened in October 2013, is China’s first ‘three star’ green industrial building. 

 In recent years, the global steel industry and international trade landscape has changed 

considerably, particularly with the emergence of China as a global steel powerhouse. Since 

2012, 104 anti-dumping and countervailing cases have been launched by G20 countries, 

including four successful cases by BlueScope. In response, the Australian steel industry has 

undertaken significant structural transformation.  

Since 2011 BlueScope’s steel production in Australia has halved and its workforce reduced 

by 10 per cent. BlueScope also formally exited the export market of commodity steel 

(although exports continue due to weaknesses in key domestic markets).   

The focus is now on production of value-added steel for the domestic market. BlueScope 

must compete with imports with around 20 countries regularly exporting flat steel products to 

Australia, with imports supplying between 20 and 30 per cent of the domestic market, 

including subsidised steel imported into Australia.  

Despite intense international competition, in 2014 BlueScope resumed investing in new 

markets and developing new products, including an update to COLORBOND® by adding a 

photo-voltaic laminate, resulting in a roof panel that produces solar power.  

BlueScope is Australia’s fourth largest non-government IP developer. So, while BlueScope 

has formally ceased exporting steel from Australia, it continues to transfer Australian-

developed intellectual property throughout its international network.  This provides important 

foreign revenue flows to Australia, employs skilled professionals, many in rural Australia, and 

makes a significant contribution to the diversification of the Australian economy.  
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BlueScope Steel (continued) 

For BlueScope, in addition to investment-related considerations, a highly commercially 

sensitive area in ChAFTA was a potential dilution of Australia’s rights and obligations at the 

WTO, particularly to have effective redress when dumping and subsidisation occur.  With 

around 300 MT of excess steel, China is seeking mechanisms to shift this capacity to other 

markets.  BlueScope requested that ChAFTA retain all available trade remedies available 

under WTO law, including anti-dumping measures, countervailing action, and the use of 

surrogate pricing.  This outcome was achieved.  

Trade and Investment Minister Robb and his team at DFAT engaged frequently with 

industry, particularly in the final stages of ChAFTA negotiation.  The full maintenance of 

Australia’s WTO’s rights and commitments, a key outcome in ChAFTA, benefits all of 

Australian manufacturing – from food processors to advanced manufacturers.  

BlueScope believes that ChAFTA has the potential to boost Australia’s exports to China 

across a range of sectors, thereby creating more jobs and increasing investment.  Anything 

that boosts Australia’s economic growth in this way will help firms like BlueScope.  The FTA 

will also encourage higher levels of Australian investment in China, allowing more firms to 

emulate BlueScope’s successful (20-year) history of investment there, and generating 

returns for Australian investors. 
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