
 

 

 

Submission to the Inquiry into the 

Environment Protection and 

Biodiversity Conservation 

Amendment (Standing) Bill 2015 

SEPTEMBER 2015 

 



Business Council of Australia  September 2015 1 

 

Contents 

About this submission 2 

Overview 2 

Key recommendations 4 

Rationale ............................................................................................................................................. 4 

Analysis 5 

The current section risks additional cost to major projects and deferral of jobs and investment for 

the community .................................................................................................................................... 5 

What arguments are put forward for the existence of section 487? ................................................... 6 

The section has not led to a clear substantial improvement in environmental outcomes .................. 6 

Due process is not sufficiently incentivised ........................................................................................ 7 

The scope of the section is overly broad ............................................................................................ 8  

  

 



Business Council of Australia  September 2015 2 

 

The Business Council of Australia (BCA) is a forum for the chief executives of Australia’s 

largest companies to promote economic and social progress in the national interest.  

About this submission 

This is the Business Council's submission to the Senate Environment and 

Communications Legislation Committee’s Inquiry into the Environment Protection and 

Biodiversity Conservation (EPBC) Amendment (Standing) Bill 2015. 

The Bill repeals section 487 from the EPBC Act 1999 that extends the meaning of person 

aggrieved in the Administrative Decisions (Judicial Review) Act 1977 (the ADJR Act). The 

section: 

enables individuals who are Australian citizens or residents, organisations or associations 

established in Australia or an external territory to seek judicial review, if, at any time in the 

two years immediately before the decision, failure to make a decision or conduct, they have 

engaged in a series of environmental conservation or research activities in Australia or an 

external territory.1 

Overview 

Investment in capital-intensive resources and infrastructure projects is critical for 

Australia’s prosperity and lifting the productivity of our economy.  

Major capital projects generate income and employment for a large number of Australians, 

provide essential infrastructure and services and, through taxes and other payments, 

assist governments to fund public services.2 

Major projects need to be carefully assessed for their impacts on the environment and 

local communities. Most large investors recognise the importance of a 'social licence to 

operate' for sustainable investment and seek to integrate stakeholder engagement and 

sustainability measures into a project's design and construction.  

A well-designed and efficient environmental assessment framework is also important for 

giving investors and the community the confidence that the formal assessment and 

approval of projects by governments will be managed well. 

The EPBC Act provides an important safeguard for environmental outcomes by granting 

the Minister for the Environment a role in approving major projects that impact on aspects 

of the environment that the Act designates as matters of national environmental 

significance and, where appropriate, attaching conditions to the approval. 

The integrity of the assessment and approval process under the EPBC Act is important for 

community acceptance of major projects, as is the provision for aggrieved parties to seek 

  
1 Australian Government, Explanatory Memorandum to the Environment Protection and Biodiversity 

Conservation (EPBC) Amendment (Standing) Bill 2015, Australian Government, Canberra, 20 August 
2015. 

2 For example, the Reserve Bank of Australia found that the mining boom increased real per capita household 

disposable income by 13 per cent, lifted real wages 6 per cent, and reduced the unemployment rate by 1¼ 
percentage points (P Downes, K Hanslow and P Tulip for the Reserve Bank of Australia, The effect of the 
mining boom on the Australian economy, RBA, Melbourne, August 2014). 
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judicial review, should an assessment or approval process have been significantly 

mishandled.  

However, unnecessary costs and delays in the assessment of projects under the EPBC 

Act, or in any subsequent review of a ministerial approval, must also be avoided as they 

add significant costs to investment. These costs are ultimately borne by the community in 

economic activity foregone, which leads to lower income and employment. 

The law needs to ensure the use of judicial review is consistent with creating a positive 

climate for investment so that the benefits of major projects are realised by the 

community. 

Section 487 provides environmental groups a right to request judicial review of EPBC Act 

decisions. Section 487 may facilitate legitimate scrutiny to improve environmental 

protections and encourage community participation in some cases, but it also risks 

unnecessary cost and delay to major project proponents and the community. 

A number of requests for judicial review under section 487 have highlighted administrative 

flaws in the assessment process, but overall have led to little or no environmental benefit 

and have incurred delay and cost in the process.  

Where a case has been successful, in many cases, it has been due to simple 

administrative error. Some examples of administrative error include: incomplete 

documentation of a specific piece of advice that has been considered; or a specific 

conservation advice is not explicitly provided to the minister in the course of making a 

decision (even if the minister's decision is clear that he or she has previously read the 

advice).3 This does not reflect any deficiency in the decision itself. 

It is also possible for groups with standing under section 487 to seek judicial review to 

stymie investment for causes that are not directly relevant to the project, and for which a 

public interest rationale is debatable.  

By repealing section 487, the Bill will improve the efficiency of the assessment and 

approval of major projects and contribute to a more conducive environment for investment 

and economic growth.  

Accountability for government decisions would still be possible under standing provisions 

for judicial review in the ADJR Act: persons whose interests are directly affected still have 

standing. There would still be avenues for the community to participate in the 

development of major projects, and for the government to be held to account for decisions 

under the EPBC Act. 

The risks of changing the section can be offset through non-legislative improvements in 

administration. On balance, the benefits of passing the Bill and repealing section 487 

outweigh the risks. 

 

  
3 See, for example, Tarkine National Coalition Incorporated v Minister for Sustainability, Environment, Water, 

Population and Communities, [2013] FCA 694. 
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Key recommendations 

1. The Senate should pass the EPBC Amendment (Standing) Bill 2015, repealing 

section 487 of the EPBC Act. 

2. To avoid the number of administrative errors that may lead to successful cases of 

judicial review, the Department of the Environment should take steps to improve the 

robustness of decision-making processes under the EPBC Act, reduce the likelihood 

of administration errors and ensure there are no other avenues in the EPBC Act that 

would allow development applications to be frustrated. 

Rationale 

The rationale for these recommendations is outlined below. 

 Section 487 incurs additional risk, cost and regulatory burden for major capital projects 

and can lead to the deferral or inhibition of investment and jobs that would otherwise be 

generated, even if there is full compliance with the intent of the EPBC Act.  

 Reliance on the ADJR would be preferable because it would incur less cost and risk to 

the community, and would still generate benefits of improved environmental outcomes, 

accountability of government processes and community participation. 

 Section 487 has not led to a clear substantial improvement in environmental outcomes  

that would not have been achieved through less costly approaches (like reliance on 

the ADJR standing provision). 

 The section does not properly incentivise due process: most of the cost and risk 

resulting from cases brought under section 487 is borne by parties (i.e. major project 

proponents and the community) who have no responsibility for the decision-making 

process, rather than the environment department and minister.  

 Rather than creating an opportunity for genuine community participation in the 

decision-making process, the broad definition established by the section risks 

vexatious claims that are not related to the environment protection or conservation 

aspects of the project. 

 More optimal alternatives could be: an internal quality assurance review that reports to 

the minister to improve the robustness of decision-making processes; and a process of 

continual review by federal, state and territory governments to ensure optimal 

community participation in environmental assessments is balanced with the need to limit 

opportunities to frustrate major projects. 
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Analysis 

The current section risks additional cost to major projects and deferral of jobs and 

investment for the community 

Existing planning and environmental assessment systems impose significant inefficient 

costs and risks on major project proponents. Inefficient systems impede our national 

competitiveness and delay or inhibit the benefits of major capital projects to the 

community.4 

Cost is generated through delaying revenue, jobs and other benefits generated by major 

capital projects. For example, the Productivity Commission found a one-year delay to a 

major offshore liquefied natural gas project might incur costs to the proponent of up to 

$2 billion.5  

While significant work has been undertaken to streamline administration through the 

one-stop shop for environmental approvals, analysis indicates that the average time for 

approvals under the EPBC Act remains high (a mean approval time of 860 days in 2015, 

to date) and has worsened year-on-year for the last eight years.6 

Cases brought under section 487 contribute to delay (for example, by more than 180 

days7) without ultimately improving environmental outcomes. 

Although not all delays caused by section 487 cases will be this long, and some hold-ups 

may be small relative to the overall length of the assessment and approval process, delay 

caused by section 487 unnecessarily compounds the existing inefficiencies caused by 

planning systems more generally. 

Even a seemingly small amount of delay may also have a disproportionate impact on the 

cost of the project, particularly if it limits the window for investment decision-making, which 

is often already fairly short.8 

When considering the quantum of committed projects totals $226 billion9, even with the 

winding down of the mining investment boom, a seemingly small amount of delay across 

multiple major capital projects can be significant for the economy.

  
4 Business Council of Australia (BCA), Response to the assessment bilateral agreement draft conditions 

policy, BCA, Melbourne, May 2015. 
5 Productivity Commission, Major project development assessment processes, PC, Melbourne, November 

2013.  
6 Analysis of figures from: Department of the Environment, Public Notices – Referrals, Department of the 

Environment, Canberra, as at 28 August 2015, http://www.environment.gov.au/cgi-
bin/epbc/epbc_ap.pl?name=public_notifications.  

7 See, for example, the time for the case in Lawyers for Forests Inc v Minister for the Environment, Heritage 
and the Arts[2009] FCA 330. 

8 See, for example, Blue Wedges Inc v Minister for the Environment, Heritage and the Arts [2008] FCA 8. The 

project in question had a total approval time of 2130 days. 
9 Bureau of Resources and Energy Economics, Update on resources and energy investment, Department of 

Industry and Science, Canberra, 27 May 2015. 

http://www.environment.gov.au/cgi-bin/epbc/epbc_ap.pl?name=public_notifications
http://www.environment.gov.au/cgi-bin/epbc/epbc_ap.pl?name=public_notifications
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Repealing section 487 would be closely aligned with the steps taken by the government to 

streamline the administrative processes of the EPBC Act, without compromising 

environmental outcomes. 

What arguments are put forward for the existence of section 487?  

Proponents of Section 487 argue that it performs these functions: 

 improves environmental outcomes by encouraging major project proponents to follow 

best practice environment management, or by allowing the judiciary to overturn 

decisions harmful to the environment 

 ensures the robustness of processes to support decision-making by the minister under 

the EPBC Act 

 provides an opportunity for the community (in particular, environment groups) to 

participate in the decision-making process for major projects. 

The Business Council strongly supports the broad objectives of better environmental 

outcomes, robust decision-making processes and community participation.  

The rest of this submission outlines why section 487 is not achieving these outcomes, or 

why there are alternatives that would better meet these objectives with lower cost to the 

community. 

The section has not led to a clear substantial improvement in environmental 

outcomes 

Section 487 has not led to a clear substantial improvement in environmental outcomes  

that would not have been achieved through less costly approaches (like reliance on the 

ADJR standing provision). This is because it is limited to examination of the process 

underpinning a decision made under the EPBC Act. In practice, cases made under 

section 487 focus primarily on minor administrative matters. 

The scope of the section extends only to 'judicial review', an examination of the conduct 

undertaken for the purpose of making a decision (i.e. ensuring fair, proper and due 

process in making the decision). 

This differs from a 'merits review', a consideration of the merits or wisdom of the actual 

decision itself. If an application for judicial review of a decision is successful, it is largely a 

reflection on the administration or process undertaken in reaching the decision. 

It is not clear that section 487 has resulted in substantial improvements in environmental 

outcomes because it rarely results in any difference between the original decision made 

by the minister and the subsequent decision made after a case has been brought under 

section 487. 
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Most of the more than 30 cases10 brought forward under section 487 have not resulted in 

a different ministerial decision, and did not alter the conditions attached to the approval. 

Of all the cases that have been successful, only one has resulted in clear substantial 

improvements in environmental outcomes.11 

The remainder of successful cases have resulted in only minor changes to the conditions 

attached to the minister's decision and are unlikely to result in substantial improvements in 

environmental outcomes.12 

Where a case has been successful, in many cases, it has been due to simple 

administrative error. Some examples of administrative error include: incomplete 

documentation of a specific piece of advice that has been considered; or a specific 

conservation advice is not explicitly provided to the minister in the course of making a 

decision (even if the minister's decision is clear that he or she has previously read the 

advice).13 This does not reflect any deficiency in the decision itself. 

Because it is limited to judicial review, section 487 does not strengthen the already 

compelling incentives for project proponents to maintain a 'social licence to operate' and 

protect environmental outcomes. 

The baseline standing provisions available under the ADJR Act for almost all other 

government decisions would be sufficient for ensuring desirable environmental outcomes. 

Due process is not sufficiently incentivised 

Some supporters of section 487 suggest the section incentivises due process by the 

department or minister because of increased scrutiny of the conduct undertaken for the 

purpose of making a decision. 

In reality, the design of the section does not properly incentivise the department or 

minister, because they do not bear most of the cost or risk of a case brought forward 

under section 487. 

If the department or minister makes a small administrative oversight or error in the making 

of a decision under the EPBC Act, major project proponents and the community will bear 

most of the cost and risk of a case brought forward under section 487, through a deferral 

of the jobs and investment delivered by major capital projects. 

If a major project proponent has no control over the decision-making process, they are not 

able to improve the processes or take steps to reduce their level of legal risk. 

  
10 G Hunt, Transcript ABC 774 Melbourne interview with Rafael Epstein, G Hunt, Melbourne, 7 September 

2015. 
11 Queensland Conservation Council Inc v Minister for the Environment and Heritage [2003] FCA 1463 and 

Minister for the Environment and Heritage v Queensland Conservation Council Inc [2004] FCAFC 190. 
12 See, for example, Tarkine National Coalition Incorporated v Minister for Sustainability, Environment, Water, 

Population and Communities, [2013] FCA 694. 
13 See, for example, Tarkine National Coalition Incorporated v Minister for Sustainability, Environment, Water, 

Population and Communities, [2013] FCA 694. 



Business Council of Australia  September 2015 8 

 

There is no doubt room to improve the robustness of decision-making processes, as 

demonstrated by administrative errors that have resulted in cases being successfully 

brought forward under section 487. 

A more optimal approach would align cost burdens with the parties who have the 

responsibility and controls to manage the cost. 

Specifically, internal steps to improve the robustness of decision-making processes is best 

done by the department and the minister and through improving administration. This 

would satisfy the desire from all parties – project proponents and conservation groups 

alike – for more robust decision-making processes. 

An alternate mechanism for improving the robustness of decision-making processes could 

be an internal quality assurance review that reports to the minister, as the minister has the 

most control over the processes that underpin his or her decisions. 

The scope of the section is overly broad 

Rather than creating an opportunity for genuine community participation in the 

decision-making process, the broad definition established by the section risks vexatious 

claims that are not related to the environment protection or conservation aspects of the 

project. 

The Business Council acknowledges that conservation or environment protection groups 

play a role in representing environmental interests within the community in relation to 

major projects. 

However, the scope of groups that have standing under section 487 is overly broad and 

allows third-party groups to bring forward a matter for judicial review even if they have no 

proximity, experience or relevance in the specific area of conservation or environment 

protection that is the subject of the EPBC decision. 

This risks 'vexatious' litigation, which is broadly defined as legal proceedings that are 

started with malice and potentially little to no legal basis, for the purposes of bothering, 

embarrassing or causing legal expenses to the defendant.14 

It would not be correct to say that all historical cases brought under section 487 are 

necessarily vexatious, but the broad definition of the section does risk vexatious claims in 

future. Some groups motivated by issues beyond the matters of environmental 

significance in the Act intend to use section 487, not to address legitimate claims by 

aggrieved persons, but rather to delay major capital projects and incur costs substantial 

enough to make the projects unviable.15 

Using section 487 for purposes that stray far from the original intention of the section 

undermines the integrity of the system.  

  
14 Legal Information Institute in Productivity Commission, Major project development assessment processes, 

PC, Melbourne, November 2013.  
15 Stopping the Australian Coal Export Boom, Funding proposal for the Australian anti-coal movement, 

Stopping the Australian Coal Export Boom, November 2011, 
http://www.abc.net.au/mediawatch/transcripts/1206_greenpeace.pdf.  

http://www.abc.net.au/mediawatch/transcripts/1206_greenpeace.pdf
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The use of section 487 in this way penalises major project proponents who may have 

followed best practice community participation processes and uphold best practice 

environmental standards, but who are undertaking a project that some third parties 

oppose on the basis of philosophy. 

If section 487 is repealed, there is a risk that groups may instead aim to frustrate the 

consultation process. 

There should be a process of continual review, at the federal, state and territory levels, to 

ensure optimal community participation in environmental assessments is balanced with 

the need to avoid creating opportunities for legitimate processes to be frustrated by 

political groups. 

Effective consultation will ensure that members of the community understand the major 

project and its benefits, and support for the project. Better understanding and support for 

projects means that community members will be less likely to attempt to frustrate the 

project. 
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