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The Business Council of Australia is a forum for the chief executives of Australia’s largest 
companies to promote economic and social progress in the national interest.  

About this submission 

This is the Business Council’s combined submission to: 

 the Treasury on the exposure draft of the Competition and Consumer Amendment 
(Competition Policy Review) Bill 2016, and  

 the Australian Competition & Consumer Commission (ACCC) on its draft Framework for 
misuse of market power guidelines and draft Framework for concerted practices 
guidelines.  

The submission attaches an independent opinion of the draft changes to section 46, the 
misuse of market power provision, by Neil J Young QC.  

The Business Council has opposed the proposed changes to section 46 on the grounds 
they would introduce major regulatory uncertainty and risk, misalign Australia with 
international law and would be inferior to the current law. However, the government has 
made its decision to change the provision and it is now important to get the wording right 
to avoid unintended consequences.  

To that end we asked Neil Young QC, one of Australia’s most respected competition law 
barristers and a former judge on the Federal Court, to provide an independent 
assessment of the new provision. Mr Young finds that the new provision, as drafted, will 
be an ‘outlier’ when compared to similar provisions in other countries and that ‘the risk of 
over-capture is real and imminent’. He argues that the provision must be amended to 
address these problems.  

Drawing upon Mr Young’s opinion, this submission recommends that, at a minimum, the 
government should amend the draft provision so that it reflects the ACCC’s Draft 
Framework and the public statements of the ACCC and its Chairman, Rod Sims. That is, 
the law should specifically prohibit ‘exclusionary conduct’, and not be applicable to ‘any 
conduct’ by a firm with market power including conduct that has a legitimate business 
reason, which is a serious risk under the current drafting. The submission also 
recommends clarification of the ACCC’s guidelines and makes comments on some other 
aspects of the exposure draft legislation.  

Summary of recommendations  

Recommendations to the Treasury on the draft legislation for section 46  

 The Business Council recommends that the draft section 46 be made clearer by 
focusing the section more clearly on ‘exclusionary conduct’ and by providing meaningful 
protection for conduct engaged in for legitimate business reasons, consistent with the 
government’s policy objective and the ACCC’s draft guidance materials.  

 The Business Council recommends a number of options that could achieve that 
objective using the concepts and language used by the Harper Panel and the ACCC. 

 These changes should also be reflected in the explanatory memorandum. 
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Recommendations to the ACCC on its misuse of market power guidelines  

 The ‘key concepts’ section of the guidelines, in Section 4.1, should include the key 
concept of ‘misuse of market power’ and provide a detailed explanation of how the new 
law connects a firm’s market power with its conduct.  

 The guidelines should specify how the key elements of the conduct to be targeted (on 
page 4) – interfering with the competitive process, doing so by affecting rivals or 
competitors, preventing or deterring those rivals from competing on their merits – are 
addressed in the legal framework that would apply to the proposed law. 

 The guidelines should provide more detail about how the ACCC would take a legitimate 
business reason into account in its assessment of an effect (or likely effect) of 
substantially lessening competition. 

 The ACCC’s treatment of predatory pricing, and its related example in the guidelines, 
requires clearer explanation of the concepts around national pricing, the relevant cost of 
supply, the prospect of recouping losses and determining a firm’s ‘aim’. 

 The ACCC’s examples of behaviour in Table 1 that are ‘likely to raise concerns’ under 
the proposed section, and in Table 2 that ‘would not breach’ the proposed section, need 
to be more vigorously tested against the likely interpretation of the new provision by the 
court with reference to previous cases and relevant statements from the courts. In 
Table 2, where the ACCC considers conduct would not breach section 46, clarification is 
needed that this is the ACCC’s view about how the court will interpret the new 
section 46 in each case, and if so, to refer to precedent.  

 The guidance should advise on whether it is a legitimate business decision to refuse to 
supply in the scenario that a producer is operating at full capacity (see the example of 
the cement works on page 10 of the guidelines).  

 The guidelines should make it clear that section 46 does not apply to purely vertical 
relationships such as low prices paid to suppliers, where a business with market power 
is not in competition with its suppliers. 

 The authorisation process should include a fast-track process for conduct that, based on 
the ACCC guidelines, is not conduct that the legislation is intended to capture.  

Recommendations to the Treasury on the draft legislation for section 45  

 The Business Council considers that a more considered legislative definition of 
‘concerted practice’ should be developed and should make it clear that: 

 only concerted practices engaged in by competitors or potential competitors are to be 
covered; and 

 there must be a knowing substitution of coordination for competition.  

 It should be an essential element of proving a contravention that the concerted practice 
did not have a legitimate business justification and was not in the ordinary course of 
business. 

Recommendations to the ACCC on its concerted practices guidelines 

 The guidelines should provide more high-level principles that would help businesses 
identify and avoid concerted practices, and provide examples that explicitly illustrate 
these principles. 

 Definition of ‘concerted practice’ should include an element of knowledge or intention. 
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Recommendations to the government on the implementation process  

 The government should prepare a separate Regulatory Impact Statement (RIS) for the 
section 46 changes, with an independent assessment of all costs and benefits. 

 The changes to section 46 and section 45 should be reviewed within two years from the 
date they take effect to assess whether they are meeting their objectives and providing a 
net benefit or net cost to the economy. The reviews should identify whether 
amendments to the laws will be needed to support a competitive economy.  

1. Introduction  

The government is seeking comment on draft changes to the Competition and Consumer 
Act 2010 (CCA) that implement recommendations from the National Competition Policy 
review (‘Harper Review’).  

The ACCC has also released for comment its guidance materials for two of the changes: 
the strengthening of the misuse of market power provision (section 46) and the new 
prohibition on concerted practices that substantially lessen competition (section 45). 

This submission responds to both the draft legislation and the ACCC’s guidance 
materials. It is mostly focused on the proposed section 46, as this is the most far-reaching 
change and will have the most serious consequences for competition and innovation if it is 
not approached carefully.  

The Business Council supports the majority of the recommendations from the Harper 
Review and regards the government’s legislative program as an opportunity to bring 
Australia’s competition laws into line with the needs of a modern, dynamic economy. 
Sound competition laws that provide businesses with clarity and certainty are important for 
growing jobs and enhancing consumer welfare from innovation and price competition. 

2. Misuse of Market Power (section 46)  

2.1 Assessment of the amendments to section 46  

The changes to the law must be well drafted  

The Business Council continues to recommend that the current section 46 be retained for 
the reasons detailed in its past submissions but acknowledges that the Commonwealth 
Government has committed to implement the recommendation from the Harper Review. 
This submission makes recommendations on the implementation of the new provision.  

The government’s proposed changes will replace the current section 46 with a test that 
adds an ‘effects’ alternative, remove the ‘take advantage’ element and refer to a 
‘substantial lessening of competition’ rather than to individual competitors.  

It will be critical to get the words right in the new misuse of market power provision if it is 
to operate as intended and not discourage the competition it is proposed to protect.  
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The government has said it is ‘committed to ensuring Australia’s competition law provides 
the best foundation for an innovative, competitive and agile economy.’1 Healthy 
competition requires that businesses of all sizes are able to compete vigorously on merit 
in the interests of consumers.  

To achieve this, the law must prevent companies with market power from abusing their 
power to harm the competitive process, while also making it clear that legitimate 
competitive behaviour will not transgress the law.  

Changes will need to be made to the new provision (and the explanatory memorandum) if 
it is to meet this objective, provide the necessary clarity and avoid unintended 
consequences due to regulatory uncertainty or overreach. 

In its current form, the draft provision overreaches and creates regulatory 
uncertainty  

The Business Council considers that the new provision, in its current form, is poorly 
drafted as it will extend to conduct beyond its role as a misuse of market power provision 
and creates unnecessary regulatory uncertainty for business and the court.  

While we do not consider this to be the government’s intention, the new law will not be 
targeted at the deliberate abuse of market power, but will extend to any conduct by a 
corporation with market power that has the purpose or effect of substantially lessening 
competition in any market. This makes its potential application extremely broad.  

The ACCC has identified that only ‘exclusionary conduct’ should be prohibited by the 
section, but the legislative drafting does not provide the same level of clarity. The breadth 
and uncertainty of the law as drafted will potentially deter or capture pro-competitive 
behaviour. These concerns are widely shared among the business and legal community 
and are supported by an independent opinion provided by Neil J Young QC, which is 
attached to this submission.  

Mr Young’s opinion is that if the legislation is implemented as drafted ‘the risk of over-
capture is real and imminent’ and it will be an ‘extreme outlier’ when compared to similar 
provisions in other economies.  

The conceptual problems with the proposed amendments as drafted have been raised 
previously by former ACCC Chairs and Commissioners Graeme Samuel, Stephen King 
and Bob Baxt; senior competition law barristers and academics; the Law Council of 
Australia; and the Business Council of Australia. More recently the Productivity 
Commission has cast doubt on the need for the changes.2  

Consequences of the proposed legislation  

The new law would apply to a very large number of companies engaged in ordinary 
competitive behaviour, particularly in smaller or regional markets which are often more 
narrowly defined.  

  
1. The Hon Scott Morrison MP, Treasurer of the Commonwealth of Australia, Release of Exposure Draft for 

Consultation: Strengthening Australia’s Competition Law, Media Release, 5 September, 2016. 

2. Productivity Commission, Regulation of Australian Agriculture, Draft Report, 2016, p. 29. 
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In our previous submissions to the Harper Review and to the government the Business 
Council has provided a set of examples of pro-competitive conduct that could be at risk, 
and several of these are referenced in Neil Young’s opinion. 

For example, Mr Young’s opinion is that the application of the revised section 46 to the 
opening of new supermarket or hardware stores in smaller markets is ‘unclear’. He says ‘if 
the market is narrowly defined, as the ACCC is prone to do, then the loss of small 
competitors on the major’s entry could easily be treated as a substantial lessening of 
competition.’   

In general, a business whose only purpose is to increase efficiencies and deliver benefits 
to consumers could breach the new law where that conduct may result in less efficient 
competitors leaving the market and concentration increasing, particularly in markets 
characterised by significant barriers to entry. 

There is a real risk that less efficient competitors will be protected from the full force of 
competition. Regulatory uncertainty and overreach are likely to deter the very competition 
that the law is supposed to encourage. Any dampening of competition will be to the 
detriment of consumers and the price they pay for goods and services.  

Uncertainty can be reduced by aligning and capturing the principles in the ACCC’s 
guidelines within the law 

The uncertainty in the new provision may be reduced and clarity added by ensuring it 
properly aligns with and captures the key principles contained in the ACCC’s guidelines, 
limiting its application to ‘exclusionary conduct’ and not any form of conduct by a firm with 
market power.  

The ACCC’s guidance materials state that the objective of the misuse of market provision 
is to prevent ‘exclusionary conduct’:  

The objective of a misuse of market power provision is to prohibit unilateral conduct by a 
corporation with substantial market power that interferes with the competitive process by 
preventing or deterring rivals or potential rivals from competing on their merits. 
Sometimes this is broadly referred to as ‘exclusionary conduct’. (ACCC, page 4) 
[emphasis added] 

ACCC Chairman Rod Sims has in public interviews said that ‘section 46 is about 
excluding your competitors’ and ‘obviously the law is meant to stop very large 
companies excluding their competitors.’3 [emphasis added] 

The ACCC Chairman has again publicly stated during this consultation period that the 
proposed provision ‘is about firms with substantial market power, which is a key hurdle, 
who interfere with the competitive process by preventing or deterring rivals or 
potential rivals from competing on their merits.’ [emphasis added]4 

  
3. Effects test: ACCC's Rod Sims slams mistruths from big corporates, by The Business presenter Ticky 

Fullerton, transcript of interview on ABC online, 29 March 2016. 

4. R Sims, Enhancing Competition in Retail, Speech to the AFR Retail Summit, Melbourne, 28 September 
2016. 
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On its face, the proposed new provision and the explanatory memorandum do not 
sufficiently reflect these core principles as set out by the ACCC Chairman and in the 
ACCC’s guidance on the interpretation of the law.  

Another key principle identified by the ACCC in its guidelines but not reflected in the new 
provision is protection for conduct engaged in for ‘legitimate business reasons’.  

The insertion of references to ‘exclusionary conduct’ and ‘legitimate business reasons’ 
into the provision itself are simple changes that would align the new law with the ACCC’s 
guidance and provide the clarity that is needed.  

Suggested alternative approaches to drafting the legislation are set out from page 10 
below. The suggested alternatives are consistent with the intent of the Harper Review and 
retain all of the core elements of the government’s policy to strengthen the misuse of 
market power provision. They would more closely align the new provision with similar laws 
in other developed economies including the USA, Canada and the United Kingdom.  

They would create an effective provision while also addressing legitimate concerns that 
the proposed draft legislation overreaches, creates uncertainty and risks deterring 
competitive conduct that is in the interests of consumers.  

The Substantial Lessening of Competition concept, mandatory factors and ACCC 
guidelines do not provide sufficient clarity 

The Business Council understands that there are different views about whether the 
proposed law needs to be clarified or whether the existing case law with respect to the 
substantial lessening of competition test, the proposed mandatory factors and the ACCC 
guidelines together provide sufficient clarity to limit its focus to certain forms of conduct.  

The Harper Review argued the principle that any new law must be clear and easily 
applied: 

Such a law must be written in clear language and state a legal test that can be reliably 
applied by the courts to distinguish between competitive and anti-competitive conduct.5  

Business needs certainty that the law is one that will be focused on exclusionary conduct 
that may result in a substantial lessening of competition, not one that merely should be so 
focused.  

Substantial lessening of competition concept 

The ACCC contends that the courts’ interpretation of the ‘substantial lessening of 
competition’ test limits the test to exclusionary conduct and that no further legislative 
clarification is required.  

When announcing the changes in March 2016, the government also considered that the 
substantial lessening of competition concept reduces uncertainty:  

Conscious of the needs of business, the change is deliberately designed to reduce the 
uncertainty associated with amending a law. It uses existing legal concepts from within the 

  
5. Harper, I. et al, Final Report of the National Competition Policy Review, Canberra, p. 336. 
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competition law – such as ‘substantially lessening competition’ – and ensures the focus of 
the provision remains only on those firms that have substantial market power.6 

Many competition law experts have expressed the contrary view: that the courts’ 
interpretation of the ‘substantial lessening of competition’ test does not suggest any of the 
limitations argued by the ACCC.7  

Neil Young says in his opinion that case law does not limit the application of the 
substantial lessening of competition test to exclusionary conduct:  

There is no suggestion in the case law applying to the substantial lessening of competition 
test that it only applies to particular forms of conduct such as exclusionary conduct. To that 
extent, the arguments advanced by the ACCC are not consistent with the language of the 
proposed s46 or the case law that has expounded on the substantial lessening of 
competition test. 

The Business Council considers that the substantial lessening of competition test, on its 
own, does not provide sufficient clarity that the law will be applied in the way that the 
ACCC considers that it should.  

Mandatory factors 

The Harper Review grappled with the risk of inadvertently capturing pro-competitive 
conduct under its recommended formulation for section 46, proposing first a defence, and 
then mandatory factors for the court to consider.  

The mandatory factors however are unlikely to reduce uncertainty to a significant extent. 
Mr Young’s opinion finds the proposed mandatory factors to be an ‘empty vessel’ that 
provide no additional clarity around how the test should be applied.  

The essential elements of a misuse of market power law should not be left to factors for a 
court to consider, but should make up the elements of a contravention or a defence, as 
they do in other jurisdictions. 

ACCC guidance  

The ACCC’s guidance is helpful but it will not bind the court so it does not obviate the 
need for a clearer law. The ACCC’s draft guidance sets out the ACCC’s approach to 
interpretation and enforcement of the new law and the types of conduct that will cause it 
concern (and not cause it concern). The ACCC acknowledges its guidance materials will 
not bind the court: 

The guidelines will set out the views of the ACCC. Ultimately it will be a matter for the court 
to determine if particular conduct has breached the misuse of market power prohibition. 
(ACCC draft Framework for misuse of market power guidelines, page 2) 

  
6. The Hon Scott Morrison MP, Treasurer of the Commonwealth of Australia, Fixing competition policy to 

drive economic growth and jobs, joint media release with The Hon. Malcolm Turnbull MP, Prime Minister 
and The Hon. Kelly O’Dwyer MP, Minister for Small Business, 16 March 2016. 

7. Including the Competition and Consumer Committee of the Law Council of Australia, academics such as 
Alexandra Merrett, Rhonda Smith and Rachel Trindade, and competition partners from many of Australia’s 
leading law firms. 
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Furthermore, the ACCC’s guidelines will have no effect where business is the subject of 
litigation by private parties. The ACCC guidelines are therefore not sufficient on their own 
to provide the certainty to business and the courts about how the new law should be 
applied. This can only properly be achieved through the legislative drafting. 

Greater clarity in the law ought to be of benefit to the ACCC as it will reduce unnecessary 
and costly disputes, investigations and litigation by the ACCC. It will also reduce the need 
for business to seek authorisation from the ACCC, which will result in lower administration 
costs for both business and the ACCC. 

Conclusion 

Given the fundamental disagreement about the application of the provision as drafted and 
its likely interpretation by the court, additional legislative language is required to remove 
ambiguity and make clear that the new law will apply only to ‘exclusionary conduct’, and 
will not apply where there are ‘legitimate business reasons’.  

A clearer law and explanatory memorandum are both necessary to provide greater 
certainty to the courts and to businesses assessing conduct under the new section 46. 
A well drafted law is essential for Australia’s businesses to fully engage in competitive 
activity that improves consumer welfare and creates jobs.  

If there is a concern that clarifying the provision would alienate proponents of the 
amendment who expect it to apply more broadly, this inconsistency should be aired and 
addressed now rather than through the courts over the coming decades. Legislating an 
inherently ambiguous provision will ultimately cost consumers in the form of higher prices 
and more cautious competitive responses from larger – and often more efficient and 
innovative – businesses in markets across the economy. 

Summary of opinion by Neil J Young QC 

The case for amending the drafting of the new law is detailed in the attached legal opinion 
by Neil J Young QC.  

In June 2016, the Business Council engaged Neil J Young QC to provide an independent 
opinion on the courts’ likely assessment of the potential application of section 46(1) 
proposed by the Harper Review, whether the mandatory court factors in proposed section 
46(2) would clarify that application, and whether and how the proposal might be improved. 

Mr Young is one of Australia’s most respected competition law barristers and has served 
as a judge on the Federal Court. Among many other cases he appeared as senior counsel 
for the ACCC in the Rural Press and Boral hearings in the High Court. His opinion is 
attached to this submission and concludes that: 

 the draft provision risks overreaching its proper role as a ‘misuse of market power 
provision’ 

There is some justification for the elimination of the “taking advantage” test … but, there are 
shortcomings in the way in which the Harper Committee seeks to substitute a so-called 
effects test for the current provision, which mean that the recommended section overreaches 
its proper role (at paragraph [15]) 
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The foregoing analysis demonstrates, in my view, that the risk of over-capture is real and 
imminent. It is unclear how those risks will be resolved (at paragraph [73])  

Contrary to the view expressed by the Harper Committee the existing s46 is very much a 
mainstream provision when compared to its international analogues. It is the form of s46 
proposed by the Harper Committee which is the outlier … (at paragraph [16]) 

 the ‘substantial lessening of competition’ test is not sufficient to limit the application of 
the proposed section 46 and would result in a section of broad application. 

There is no suggestion in the case law applying to the substantial lessening of competition 
test that it only applies to particular forms of conduct such as exclusionary conduct. To that 
extent, the arguments advanced by the ACCC are not consistent with the language of the 
proposed s46 or the case law that has expounded on the substantial lessening of 
competition test. 

As a result, if the substantially lessening competition test were to become the only operative 
element of section 46, aside from the threshold requirement of substantial market power, a 
business would need to consider the effect of all of its conduct on competition in its 
immediate market or any related market. (paragraphs [71]-[72]) 

 The proposed section could apply where otherwise competitive conduct resulted in the 
exit of one or more competitors from the market:  

Practitioners commonly experience situations where the ACCC expresses the view in the 
course of its merger clearance process that a reduction in the number of corporations from 
say, four to three, is highly likely to have the effect of substantially lessening competition. 

If the market is defined very narrowly, as the ACCC is prone to do, then the loss of small 
competitors on the major’s entry could easily be treated as a substantial lessening of 
competition. (paragraph [71]) 

 The mandatory factors in the proposed section 46(2) would not give clarity to these 
issues:  

In my view, the recommended s46(2) is an empty vessel. It does no more than require the 
Court to have regard to two considerations which are in any event embraced within the 
concept of conduct that has an effect or likely effect of substantially lessening competition. 

Nor does it contain anything that would limit the application of the new s46 to conduct that 
both ‘substantially harms competition and that has no economic justification’, contrary to the 
observation by the Harper Committee. (paragraphs [65] and [64]) 

 Many companies in Australia would be considered to have a substantial degree of 
market power and be caught by the proposed section:  

A very large number of companies in Australia will fall within the reach of the new s46. This 
is so because, in the Australian economy, the class of corporations that have a substantial 
degree of power in the market or markets in which they operate is a very wide one. In fact, 
many Australian markets are so concentrated that all of the major players (which will often 
amount to less than, say, six or so) will have a degree of market power that qualifies as 
substantial. The consequence is that, for the first time, many ordinary business decisions by 
those corporations will potentially fall within the reach of the new s46. (at paragraph [38]) 

Mr Young’s opinion proposes ‘minimum’ changes to the provision necessary to address 
the problems he has identified. These changes would include that: 

 a meaningful safeguard should confine the principal provision to anti-competitive or 
exclusionary conduct  

 purpose and effect should be cumulative requirements, and 
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 the provision should be limited to any other market in which the corporation supplies or 
acquires goods and services. 

The principles Mr Young identifies are consistent with the objectives of a misuse of market 
power law as identified by the Harper Review and by the ACCC’s draft guidelines. 
However, Mr Young’s advice unequivocally concludes that the Harper section 46 requires 
additional refinement to meet these objectives rather than relying solely on the ‘substantial 
lessening of competition’ test alone.  

2.2 Alternative formulations of section 46  

This section of the Business Council’s submission considers several options for amending 
the draft provision in order to address the identified problems and to insert the clarity that 
is needed. 

Reflecting the ACCC guidelines in the law 

As discussed above, the additional clarity could be provided by aligning the proposed 
section 46 with the language of the ACCC’s guidelines. Based on the current draft 
guidelines, this could provide that: 

(1) A corporation that has a substantial degree of power in a market must not engage in 
exclusionary conduct that has the purpose, or has or is likely to have the effect, of 
substantially lessening competition in that or any other market. 

(2) For the purposes of subsection (1), “exclusionary conduct” means unilateral conduct 
that interferes with the competitive process by preventing or deterring rivals or potential 
rivals from competing on their merits. 

(3) For the purposes of subsection (1), conduct will not be considered to have the purpose, 
or to have or be likely to have the effect, of substantially lessening competition in any 
market where: 

(a) the corporation has or had a legitimate commercial or business reason for 
engaging in the conduct; and 

(b) the conduct was not unreasonable or disproportionate to the achievement of 
that legitimate commercial or business reason. 

This would clearly limit the application of the section to exclusionary conduct as defined by 
the ACCC, and would provide protection for conduct that has a legitimate business reason 
– provided the conduct is not disproportionate to the achievement of that reason. This 
degree of protection mirrors the burden-shifting approach developed in the United States, 
as acknowledged by the Harper Review’s final report. 

Neil J Young QC’s proposed improvement 

Mr Young proposes the following amendment to the Harper proposal, drawing most 
directly on the Canadian legislation and the language of the Harper Review’s draft report 
and final report and of the current Act: 

(1)  A corporation that has a substantial degree of power in a market shall not engage in 
conduct if the conduct has an exclusionary purpose, and has, or would have or be likely 
to have the effect of substantially lessening competition in that market or in any other 
market in which the corporation supplies or acquires goods or services. 
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(2) For the purposes of sub-section, (1) conduct will have an exclusionary purpose if it: 

(a) has the purpose of preventing, restricting or deterring anyone from engaging in 
competitive conduct in the market or in any other market in which the 
corporation supplies or acquires goods or services; 

(b)  has the purpose of preventing, restricting or limiting the supply of goods or 
services to, or the acquisition of goods or services from, particular persons or 
classes of persons generally or from particular persons or classes of persons in 
particular circumstances or on particular conditions; or 

(c)  has the purpose of eliminating or substantially damaging a competitor; or 

(d) has the purpose of preventing, restricting or deterring new entry into the market. 

(3) In determining whether conduct has an exclusionary purpose, and has, or would have, 
or be likely to have the effect of substantially lessening competition in a market, the 
court must have regard to whether the conduct, or its effect or likely effect on 
competition: 

(a)  was a result of superior competitive performance; 

(b)  would be a rational business decision by a corporation that did not have a 
substantial degree of power in the market; or 

(c) would be likely to have the effect of advancing the long-term interests of 
consumers. 

While this is perhaps a more substantial change to the Harper Review’s recommendation 
than the government is currently considering, the Business Council supports this proposal 
as an example of adherence to principle and of the clarity that should be brought to a 
misuse of market power provision.  

Increasing the certainty of the Harper mandatory court factors 

The Business Council considers that the mandatory factors to be considered by the court 
under the Harper recommendation provide a reasonable description of exclusionary 
conduct on the one hand, and efficient conduct on the other. However, by limiting the 
impact of these concepts to factors for the court to weigh, the proposal provides little 
certainty and little protection for legitimate competitive conduct.  

The objectives identified by the Harper Review and committed to by the government could 
more effectively be achieved by promoting the court factors to essential elements of the 
prohibition, as follows:  

(1) A corporation that has a substantial degree of power in a market must not engage in 
conduct that has the purpose, or has or is likely to have the effect, of substantially 
lessening competition in that or any other market. 

(2) Subsection (1) shall only apply in respect of exclusionary conduct, that is, conduct that: 

(a) has the purpose, or would have or be likely to have the effect, of preventing, 
restricting or deterring the potential for competitive conduct in a market, or new 
entry into a market, in competition with the corporation; and 

(b) does not have the purpose, and would not have or be likely to have the effect, 
of enhancing efficiency, innovation, product quality or price competitiveness in a 
market. 
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This change would ensure that the provision only targeted exclusionary conduct and 
protected efficiency-enhancing conduct.  

Returning to the defence proposed in the Harper Review’s draft report 

Recognising the potential for the proposal to overreach, the Harper Review’s draft report 
proposed a defence with two limbs. The most common criticism of the proposed defence 
was that satisfying both limbs was unreasonable and unworkable. It was proposed that, at 
a minimum, each of the limbs should be a separate and sufficient defence, as follows:  

(1)  A corporation that has a substantial degree of power in a market must not engage in 
conduct that has the purpose, or has or is likely to have the effect, of substantially 
lessening competition in that or any other market. 

(2) Subsection (1) does not apply to any conduct to the extent that it: 

(a) would be a rational business decision by a corporation that did not have a 
substantial degree of power in the market; or 

(b) would be likely to have the effect of advancing the long-term interests of 
consumers. 

Mr Young’s advice echoes this concern, and the Business Council considers that the 
modified Harper defence would better protect pro-competitive conduct and promote the 
objectives of the Harper Review than the mandatory court factors.  

A new defence 

The wording of the defence could be more closely adapted to the objectives identified by 
the Harper Review and the ACCC, for example, by providing:8 

(1) A corporation that has a substantial degree of power in a market shall not engage in 
conduct if the conduct has the purpose, or would have or be likely to have the effect, of 
substantially lessening competition in that or any other market. 

(2) For the purposes of subsection (1), conduct does not have the purpose, and would not 
have or be likely to have the effect, of substantially lessening competition in a market to 
the extent that the conduct: 

(a) has the purpose, or would have or be likely to have the effect, of enhancing 
efficiency, innovation, product quality or price competitiveness in the market; 

(b) is competitive conduct based on:  

(i) the merits of goods or services; or  

(ii) the price of goods or services, except where the corporation supplies, 
or offers to supply, the goods or services for a sustained period at a 
price that is less than the cost to the corporation of supplying those 
goods or services; or 

(c) is a refusal to supply goods or services for legitimate business reasons.  

  

  
8. This example has been prepared by Arnold Bloch Leibler. 
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The Business Council would be happy to discuss any of these alternatives with the 
Treasury, but strongly considers that each of these alternatives would provide a more 
effective implementation of the objectives of the Harper Review than the current proposal.  

2.3 ACCC draft guidelines on the Misuse of Market Power  

This section comments on the ACCC’s draft Framework for misuse of market power 
guidelines. 

The ACCC’s draft guidelines emphasise the disparity between its intentions for the section 
and the language in which it is expressed, and the lack of clarity around some of the key 
concepts in any misuse of market power law. 

Exclusionary conduct 

As mentioned earlier, the draft guidelines begin with a summary of the objective of a 
misuse of market power law that is consistent with its statements on the Harper Review 
proposal: 

The objective of a misuse of market power provision is to prohibit unilateral conduct by a 
corporation with substantial market power that interferes with the competitive process by 
preventing or deterring rivals or potential rivals from competing on their merits. Sometimes 
this is broadly referred to as ‘exclusionary conduct’. (at page 4) 

It is striking that, of the many concepts that contribute to this objective, only the 
requirement that a corporation has a substantial degree of market power is reflected in the 
language of the proposed new section 46. The elements relevant to the conduct to be 
targeted – interfering with the competitive process, doing so by affecting rivals or 
competitors, preventing or deterring those rivals from competing on their merits – are 
nowhere to be found in the proposed section 46.  

Many of these elements are referred to in the draft guidelines, particularly in the examples 
of conduct given, but the draft guidelines do not specify how they are addressed in the 
legal framework that would apply to the proposed law, even when the draft guidelines 
discuss the application of the ‘substantial lessening of competition’ test.  

Legitimate business reasons 

However, the discussion of the ‘substantial lessening of competition’ test does provide 
that the ACCC will take into account all of the factors the courts have recognised as 
relevant to the test, and that: 

This would include whether there are legitimate business reasons for engaging in the 
conduct. 

This echoes the apparent intention of the Harper Review that the proposed section 46 
should apply to conduct that ‘substantially harms competition and that has no economic 
justification’ as identified by Neil J Young QC. 

The difficulty is that, while legitimate business reasons or economic justifications are often 
taken into account in deciding whether a corporation has taken advantage of its market 
power under the existing section 46, the draft guidelines do not refer to any cases that 
examine these concepts through the ‘substantial lessening of competition’ test that would 



Business Council of Australia  September 2016 15 

 

help business understand how these factors would affect the ACCC or the court’s 
application of the proposed section.  

In some cases, the guidelines appears to treat the lack of a legitimate business reason as 
a necessary element of a finding of misuse of market power separate from the ‘substantial 
lessening of competition’ test, for example, in describing a refusal to deal: 

For instance, where a firm that has a substantial degree of market power in the supply of a 
key input … refuses to supply that input to its competitors in a downstream market, without 
any legitimate commercial reason for the refusal (e.g. credit risk, product shortages, etc.), 
and the purpose, effect or likely effect of the conduct is to substantially lessen competition in 
the downstream market … 

In other cases, the guidelines appear to discount legitimate business reasons altogether, 
again in relation to a refusal to deal:  

While one of the firm’s motivations is to protect the employment of its workers, the end result 
it is seeking to achieve is that the rival firm is not able to enter the market and compete away 
business which could ultimately cause the incumbent to lay off workers. Further, a purpose 
of substantially lessening competition only needs to be a substantial purpose for the conduct 
and does not need to be the only purpose. 

More detail about the ACCC’s treatment of legitimate business or commercial reasons 
and economic justifications would be useful. Since reasons and justifications are closely 
related to purposes, it would be particularly valuable to understand how a legitimate 
business reason might be taken into account in the assessment of an effect (or likely 
effect) of substantially lessening competition.  

Refusal to deal 

The section in the guidelines on ‘refusal to deal’ contains a statement to the effect that 
businesses are generally entitled to choose whether or not they will supply or deal with 
another firm, including a competitor. The subsequent discussion significantly undermines 
that proposition and has the flavour of an “essential facilities” approach.  

The problem may result from some confusion between substantial market power and 
natural monopoly. A firm, which does not enjoy a natural monopoly, may have substantial 
market power. This is made clear in sub-sections 46(5) and (7) in the amended prohibition 
which provide, respectively, that a firm may have substantial power in a market even 
though it does not substantially control that market and more than one firm may have 
substantial power in a market. 

The ACCC’s example of a refusal to supply cement is predicated on the fact that cement 
is an essential input for ready-mix concrete but does not make it clear, even as an 
assumption, that it is critical to the analysis that it would not be economic to build another 
cement plant. Unless that assumption is made, it suggests that a firm could avoid making 
investment in a cement works and use the prohibition on misuse of market power to 
compel its vertically integrated competitor to supply cement to it and (see the discussion 
concerning margin squeeze below) to do so at a price which would allow the firm a 
sufficient margin to enable it to cherry pick ready-mix concrete customers. 
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Predatory pricing 

The ACCC’s treatment of predatory pricing and related example raise a number of 
questions that could be further explored to increase certainty in this complex area: 

 What is the relevant measure of a firm’s own cost of supply? Average avoidable cost 
and average variable cost are often used as the relevant cost of supply. What if a firm 
has very high fixed costs and low variable costs? 

 Does the ACCC consider that there needs to be a reasonable prospect of recouping the 
losses incurred during the predatory period? 

 The guidelines suggest that low pricing will be predatory only if it has an ‘aim’ of causing 
competitors to exit the market, disciplining or damaging competitors for competing 
aggressively or discouraging potential competitors from entering the market. Is an ‘aim’ 
different from a purpose? How will the ACCC determine what a firm’s aim is? 

 The ‘national pricing’ example suggests that if an individual store is operating profitably 
overall then below-cost prices on individual lines or products will not be predatory. The 
corollary would appear to be that every store in a chain needs to be operated on a 
profitable basis. It would be useful for the guidelines to confirm these conclusions. 

 How are free services offered in one market, by a firm which has substantial power in 
another market, to be analysed? A free service is clearly being supplied below various 
measures of cost but this business model delivers considerable benefits to consumers 
but may be disruptive to the business models of other firms, which rely on charging for 
equivalent services.  

It would also be useful for the guidelines to provide more detail on the circumstances in 
which damage to an individual competitor or competitors may have the effect or likely 
effect of substantially lessening competition. 

The guidelines should make it clear that section 46 does not apply to purely vertical 
relationships such as low prices paid to suppliers, where a business with market power is 
not in competition with its suppliers.  

Margin/price squeeze  

The discussion of ‘margin/price squeeze’ contains a statement to the effect that 
businesses are generally entitled to charge different prices to different buyers. Implicit in 
the statement is that, in some circumstances, price discrimination may contravene the 
misuse of market power prohibition. 

The only type of price discrimination addressed in the guidelines is a margin/price 
squeeze, but not all price discrimination involves a margin squeeze. If the ACCC 
considers that price discrimination, which does not involve a margin squeeze, could 
contravene the amended section 46, it is important that the guidelines provide some 
guidance on the ACCC’s approach to assessing such price discrimination.  

The discussion of ‘margin/price squeeze’, like the discussion of refusals to deal, also has 
the flavour of an “essential facilities” approach. It would be useful for the guidelines to 
provide guidance on:  

 how the ACCC will determine that an input is essential; and 
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 how it will assess pricing. For example, will it use some form of imputation testing and, if 
not, how is a supplier to determine a price which is not likely to contravene the 
prohibition? 

General comment 

Finally, the Business Council considers that the guidelines face a fundamental obstacle in 
that the ACCC’s view of the objective of the law is not supported by the language of the 
legislation, and – unlike the position of the European Commission when it came to 
develop its influential guidelines on Article 86/102 of the Treaty of the Functioning of the 
European Union (TFEU) – it has no judicial interpretation of that language to support its 
position. The Business Council would encourage the ACCC to support the clarification of 
the legislation and explanatory materials to better reflect the ACCC’s own guidelines. 

3. Concerted practices (section 45) 

3.1 Assessment of the amendments to section 45 

This section of the submission comments on the proposed amendments to section 45 in 
the draft legislation, notably the introduction of a law to govern ‘concerted practices’. 

As set out in its submissions to the Harper Review and the Treasury consultation process, 
the Business Council supports the repeal of the current price signalling provisions, which 
are complex, arbitrarily limited to a single sector, and risk capturing information 
disclosures of the kind that are necessary for the efficient operation of the market.  

However, as also set out in our previous submissions, the Business Council has ongoing 
concerns about the proposal to extend the competition law with a prohibition against 
concerted practices that have the purpose, effect or likely effect of substantially lessening 
competition. 

As with the changes to section 46, this submission acknowledges the government has 
decided to proceed with the introduction of the new ‘concerted practices’ law in section 45 
and makes recommendations that are intended to address our concerns.  

Greater clarity is needed 

The proposed new subsection 45(1)(c) provides that a corporation must not engage with 
one or more persons in a concerted practice that has the purpose, or has or is likely to 
have the effect, of substantially lessening competition.  

The final report of the Harper Review noted that Article 101 of the TFEU includes the 
concept of ‘concerted practice’, but the report did not explore the legal treatment or 
definition of that concept, or indicate whether the concept recommended by the review 
was intended to adopt any of the European jurisprudence.  

The draft Explanatory Materials provide a degree of clarity on these issues: 

As is the case for other forms of coordination dealt with by section 45, concerted practices 
are not defined in the Act. The interpretation of a “concerted practice” should be informed by 
international approaches to the same concept, where appropriate. Broadly, international 
jurisprudence suggests that coordination between competitors, where cooperation between 
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firms is substituted for the uncertainties and risks of independent competition, is potentially a 
concerted practice. (At paragraph 3.18) 

However, this explanation is incomplete in a number of respects and cannot substitute for 
a more useful definition of the concept of ‘concerted practices’ in the legislation itself. 

It is true that the terms ‘contract’, ‘arrangement’ and ‘understanding’ are not defined in the 
Act, but those are terms with more transparent ordinary meanings than ‘concerted 
practice’. While the concept of a ‘concerted practice’ is often referred to in European 
antitrust jurisprudence, it is not a concept whose meaning and limits have been 
established with precision.  

The explanation suggested by the Explanatory Materials draws on but does not 
adequately capture the European cases such as Suiker Unie, which provides that: 

The concept of a “concerted practice” refers to a form of coordination between undertakings 
which, without having been taken to the stage where an agreement properly so-called has 
been concluded, knowingly substitutes for the risks of competition, practical cooperation 
between them which leads to conditions of competition which do not correspond to the 
normal conditions of the market.9 

The European concept requires an element of knowledge or intention that is missing from 
the summary in the Explanatory Memorandum. This could prove to be a significant 
omission and should be corrected.  

Some recognition of the additional nuance set out in Suiker Unie would also be useful: 

Although it is correct to say that this requirement of independence does not deprive 
economic operators of the right to adapt themselves intelligently to the existing and 
anticipated conduct of their competitors, it does however strictly preclude any direct or 
indirect contact between such operators, the object or effect whereof is either to influence 
the conduct on the market of an actual or potential competitor or to disclose to such a 
competitor the course of conduct which they themselves have decided to adopt or 
contemplate adopting on the market … 

The fact that a vendor aligns his price on the highest price charged by a competitor is not 
necessarily evidence of a concerted practice but may be explained by an attempt to obtain 
the maximum profit. 

It should also be noted that Article 101 contains no separate concept of ‘arrangement’ or 
‘understanding’ as included in section 45 of the CCA. As a result, the concept of a 
‘concerted practice’ extends to all relevant arrangements that fall short of an agreement 
between the parties.  

In Australia, it is not clear how a ‘concerted practice’ concept would affect or be affected 
by the adjacent definitions of arrangement and understanding in our law. In fact, the 
Suiker Unie definition proposed by the Explanatory Materials appears to apply equally to 
the concept of an ‘arrangement’ or ‘understanding’ as to the concept of a ‘concerted 
practice’, making it unclear how any of these concepts would be interpreted by the courts 
in the future. 

  
9 C-40/73 Suiker Unie and Others v Commission [1975] ECR 1663. 
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Need for an efficiency defence  

Further, Article 101(3) of the TFEU provides a defence to an otherwise anti-competitive 
agreement or concerted practice on the basis that it ‘contributes to improving the 
production or distribution of goods or to promoting technical or economic progress, while 
allowing consumers a fair share of the resulting benefit’. This is essentially an efficiency 
defence and is critical in helping to ensure that Article 101 does not prevent information 
disclosures that provide overriding consumer benefits. 

While the proposed section 45(1)(c) only applies to concerted practices that have the 
purpose, effect or likely effect of substantially lessening competition, it is not at all clear 
that this would provide the same level of protection for information exchanges or other 
concerted practices that promote efficiency and consumer welfare as the European 
efficiency defence does.  

The uncertainty and potential breadth of the concerted practices concept makes an 
additional test or defence, such as the Article 101(3) efficiency defence, critical. 
Authorisation and notification would not provide a meaningful exemption in the context of 
information exchanges. Indeed, to ensure that information exchanges that promote 
competition, inform consumers or are otherwise essential to business are not prevented or 
chilled, the ACCC should bear the onus of proving that there is no legitimate business 
justification for the disclosure or that it was not in the ordinary course of business. 

In these circumstances there is a serious risk that spontaneous and pro-competitive 
conduct would be penalised if the changes proposed by the Exposure Draft were adopted 
without significant additional thought. 

Recommended changes 

The Business Council considers that, at a minimum: 

 a more considered legislative definition of ‘concerted practice’ should be developed and 
should make it clear that: 

 only concerted practices engaged in by competitors or potential competitors are to be 
covered; and 

 there must be a knowing substitution of coordination for competition; and 

 it should be an essential element of proving a contravention that the concerted practice 
did not have a legitimate business justification and was not in the ordinary course of 
business. 

For example, section 45 could provide that: 

(1) A corporation must not: […] 

(c) engage with one or more of the corporation’s competitors or potential 
competitors in a concerted practice that has the purpose, or has or is likely to 
have the effect, of substantially lessening competition. […] 

(3A) For the purposes of this section, a concerted practice: 

(a) is a form of coordination between competitors that does not constitute a 
contract, arrangement or understanding but knowingly substitutes the risks of 
competition with practical cooperation that leads to conditions of competition 
that do not correspond to the normal conditions of the market; but 
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(b) does not include disclosures of information that have a legitimate business 
justification or are in the ordinary course of business. 

Although the section should be limited to concerted practices between competitors, the 
Business Council strongly supports the Harper Review’s recommendation that the section 
remain in section 45 as a civil provision subject to the ‘substantial lessening of 
competition’ test rather than a potentially criminal or per se provision. 

3.2 ACCC draft guidelines on concerted practices  

This section comments on the ACCC’s draft Framework for concerted practices 
guidelines. 

The Business Council welcomes the guidelines developed by the ACCC to set out its 
approach to what is to be considered a ‘concerted practice’, but is concerned that the draft 
guidelines circulated by the ACCC, which set out a range of examples but few underlying 
or unifying concepts or principles, demonstrate that consideration of the detail and 
application of the concerted practices recommendation has not been sufficient, given the 
far-reaching impact of the change.  

The Business Council notes that the ACCC guidelines provide a more accurate summary 
of the European concept by referring to the requirement that the parties knowingly 
substitute cooperation for the risks of competition. However, this element of knowledge or 
intention is absent from the ACCC’s definition of a concerted practice: 

A concerted practice is a form of coordination between competing businesses by which, 
without them having entered a contract, arrangement or understanding, practical cooperation 
between them is substituted for the risks of competition. 

The Business Council strongly recommends that this omission be corrected in the 
guidelines and that the ACCC will support the inclusion of an element of knowledge or 
intention in the explanatory materials if not in section 45 itself. 

The guidelines could also provide more high-level principles that would help businesses 
identify and avoid concerted practices. For example, it should be made clear that: 

 firms are permitted to adapt themselves intelligently to the existing and anticipated 
conduct of their competitors 

 this includes independently raising prices to meet the prices of a competitor in order to 
maximise profits. 

Other questions that could usefully be clarified in the guidelines include: 

 Does a concerted practice require a repeated course of conduct or would a single 
disclosure of information be at risk? 

 What does the recipient of unsolicited pricing information have to do in order to avoid 
being involved in a concerted practice? 

 Under what circumstances would a public disclosure of pricing information risk being 
characterised as a concerted practice?  

 What kinds of information disclosures are more or less likely to be characterised as a 
concerted practice? For example, what kinds of data are commercially sensitive, when is 
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data public, when is an information exchange public, historic v future data, frequency of 
exchange? 

 How efficiency gains, including increasing transparency and reducing information 
asymmetries, are to be taken into account?  

4. Other changes in the Bill 

The draft legislation implements many other competition law changes recommended in 
the Harper Review in these areas:  

 definition of competition 

 cartel conduct 

 exclusionary provisions 

 covenants affecting competition 

 secondary boycotts 

 third line forcing 

 resale price maintenance 

 authorisations, notifications and class exemptions 

 power to obtain information, documents and evidence 

 access to services. 

The Business Council agrees with the majority of these changes, with some exceptions as 
set out below. A detailed explanation for the Business Council’s position on each of the 
Harper Review’s competition law recommendations was provided in our earlier 
submissions to the Competition Policy Review and to the government.  

Admissions of fact 

The Business Council does not support enabling proceedings to be brought against 
persons making admissions of fact under section 83.  

Agreed admissions or statements of fact are presented to the court by parties wishing to 
reduce the costs and uncertainties of litigation. They have been used in the majority of 
ACCC legal actions and have accounted for the majority of ACCC penalties awarded. 
However, agreed admissions will be substantially less appealing to respondents if they 
are used to facilitate private litigation, including class actions, by constituting prima facie 
evidence in these subsequent actions. The additional advantage that might be provided 
by the recommendation is not worth overturning the principles identified by the courts or 
the clear benefits of effective settlement to the enforcement process. 

National Access Regime 

The draft legislation adopts the Productivity Commission’s recommendation to amend 
declaration criterion b). The Business Council instead supports the Harper Review’s 
recommendation to amend declaration criterion b) to ‘require that it be uneconomical for 
anyone (other than the service provider) to develop another facility to provide the service’. 
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Further, we recommend the government pursue more substantive reform of the National 
Access Regime so that declaration under Part IIIA is confined to airports and any other 
former publicly owned multi-user facilities that do not have an access regime. 

Resale Price Maintenance 

The draft legislation permits notification for resale price maintenance. The Business 
Council supports this change but also recommends replacing the per se prohibition in the 
Act with a ‘substantial lessening of competition’ test.  

Trading restrictions in industrial agreements  

The Business Council supports the Harper Review recommendation to amend sections 
45E and 45EA of the CCA so that ‘they apply to awards and industrial agreements, except 
to the extent they relate to the remuneration, conditions of employment, hours of work or 
working conditions of employees.’ These changes were not included in the draft 
legislation.  

5. Best Practice Regulation  

Regulation Impact Statement  

The Business Council recommends that a separate RIS be prepared for the changes to 
section 46 given they are expected to have the greatest impact on the economy, but also 
are the highest risk. In assessing the costs and benefits of the changes the RIS should 
include these costs, where applicable: 

 The cost of sourcing additional economic and legal advice, including the costs and time 
of running internal tests to determine whether there is a substantial lessening of 
competition for each pro-competitive action. 

 The longer time frames that will need to be built into business decision making and the 
effect on the flexibility of businesses to respond quickly to changes in the market and 
consumer demand. 

 Costs to the ACCC and to business from increased investigations or litigation 
attributable to uncertainty in the law. 

 Costs to business and the ACCC associated with the ACCC’s new s46 authorisation 
process. 

 Costs of competitive activity foregone where business perceives it faces an 
unacceptable risk of breaking the law even if, by legitimately competing by innovating, 
expanding their product offer or lowering prices to consumers, in doing so they 
anticipate they will harm competitors or have effects on the market that cannot be 
predicted with any certainty. 

Post-implementation review 

The changes to sections 46 and 45 should be reviewed within two years from the date 
they take effect. The reviews should assess whether the new provisions are meeting their 
objectives and delivering a net benefit or a net cost to the economy. Information should be 
collected over the first two years of the provision on the costs and benefits of the reforms 
and the impact of the provisions on business decision making, the ACCC and on the 
courts. The review should make recommendations on whether further amendments need 
to be made to the provisions to improve their effectiveness or to reduce costs. 
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