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KWM prepared this paper as part of its role on the Business Council of Australia’s 
(“BCA”) Governance Sub-committee which was formed to review Australia’s system of 
corporate governance and map a potential agenda for the BCA on corporate governance.   

This document includes a summary of the obligations of directors in Australia and how 
these obligations have evolved over time through legislation and case law, and the 
current state of corporate governance obligations in Australia including the impact of “soft 
law”. The diagram in Schedule 1 illustrates key events, cases and legislative 
developments since the late 1980s that have contributed to the development of Australian 
law relating to directors duties and other obligations applicable to Australian directors and 
companies.   

1 Corporate governance obligations of directors 

1.1 Introduction 

The basis of modern directors’ duties can be traced back to the 19th century, 
when directors’ duties evolved from the duties owed by trustees to beneficiaries 
and the duties owed by partners to each other.  A director was considered to be 
the agent of the shareholder – as such, the shareholder was responsible for the 
director they appointed.   

A director’s duty was essentially limited to a “fiduciary duty to act with care and 
diligence … to act according only to such level of skill as the director possessed” 
– there was no objective standard of care.  The question was merely whether the 
relevant director had acted within their powers and in accordance with what they 
believed their duties to have been “however mistaken they might appear in 
hindsight to have been”. 

This approach held sway in Australia until the 1950’s, and in particular, until 1958 
when the Companies Act 1958 (Vic) came into existence.  Initially this legislation 
was seen as being merely reflective of the (then) existing law, but it was ground-
breaking in that it was the first piece of Australian legislation to propose that a 
breach of a director’s duty could give rise to a criminal offence.  However, it was 
not until the Companies Act 1981 (Cth) that the “age of the objective standard of 
care arrived”. 

By 1986, the law had progressed to the point that a director was bound to: 

(a) exercise an objectively reasonable standard of skill in discharging the 
duty to understand the affairs of the company; and  

(b) take reasonable steps to place himself or herself in a position to guide 
and monitor the management of the company by reference to 
information appropriate for that purpose.   

In November 1989, the Senate Standing Committee recommended in the 
Cooney Report that legislation be enacted which clarified that directors were 
subject to an objective standard of care.  This led to an objective standard of care 
being enacted through the Corporate Law Reform Act 1992 (Cth). 

1.2 Directors owe their duties to the company 

The doctrine that a company is a separate legal entity (distinct from its 
shareholders) existed well before registered companies and applied to common 
law corporations.  The proposition that directors owe their duties to the company 
– which, in most cases, means the shareholders of the company –  has 
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developed over time on the basis that “they are the proprietors of the company 
who have risked their capital in the hope of gain”. 

“It is a fundamental principle of company law that directors owe their duties to the 
company as a whole. This phrase is generally interpreted to mean the 
shareholders as a whole (Greenhalgh v Arderne Cinemas Ltd1). The 
consideration as to whether directors have complied with their duties involves a 
determination of whether the conduct diverged from the interests of the 
company's shareholders (often referred to as the “shareholder primacy norm”).” 

As early as 1856, the concept of the company as a separate legal entity (distinct 
from its shareholders) was being debated.  The concept of an entity limited by 
liability arose at this same time on the basis that limited liability should be offered 
to shareholders because they do not exercise direct control over the company. 

1.3 The role of the board and the role of management 

The board is responsible for the management of the company.  However, as 
described further below, the company’s constitution may permit the board to 
delegate this authority.  Typically, the board delegates the day to day 
management of the company to a management team.  The power of the board to 
delegate and the limitations of this power are expanded on at 2.8 below. 

Although the division of power between the board and the general meeting of 
members is typically governed by the company's constitution, the allocation of 
responsibilities between the board and management is typically dealt with by 
means other than provisions in the company's constitution, for example through 
express written delegations and policies.  The ASX Corporate Governance 
Council also states in the ASX Corporate Governance Principles that: 

“The nature of matters reserved to the board and those delegated to 
management will depend on the size, complexity and ownership structure of the 
entity, and will be influenced by its history and corporate culture, and by the 
respective skills of directors and management. These may vary over time as the 
entity evolves. The board should regularly review the division of functions 
between the board and management to ensure that it continues to be appropriate 
to the needs of the entity.”  

Note that whilst the division of these roles and responsibilities will vary from 
company to company, there are broad, core responsibilities that are common 
across companies.  For further information relating to the distinction between the 
responsibilities and accountabilities of the board and management, please refer 
to Schedule 2. 

1.4 Who is responsible for corporate governance in Australia? 

The Corporations and Securities Advisory Committee (“CASAC”) was 
established in 1989 and was replaced by the Corporations and Markets Advisory 
Committee (“CAMAC”) in 2001, as part of the legislative package that 
established a national scheme for corporations and financial markets.   

The purpose of CASAC and then CAMAC was to independently advise the 
responsible minister on the administration of the relevant laws and potential 
changes to those laws, as well as to advise on any matter connected with 
companies or the financial products and services industry, the operation or 
administration of the corporations legislation or amendment or reform of the 
corporations or financial services legislation.  The objectives of CAMAC were to 
stimulate and lead the debate on the enhancement of standards for corporations 
and participants in financial markets and to provide the Australian Government 

                                                      
1 [1951] Ch 286 at [291]; [1950] 2 All ER 1120. 
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with advice of the highest quality on any steps needed to achieve this, including 
suitable regulatory reform. 

On 21 February 2018, despite vocal opposition, CAMAC was disbanded.  No 
replacement body was established (although Treasury was tasked with 
completing any work that CAMAC had not completed).  Therefore, the current 
position is that there is no government body responsible for advising the 
Australian Government in relation to corporate governance in Australia.   

Each of ASIC, APRA and ASX are involved, to varying degrees, in engaging with 
stakeholders on corporate governance related issues including to publish 
guidance, reports and other articles, and to take action to enforce the law, some 
of which is governance related.  For information regarding the guidance materials 
published by ASIC, APRA and ASX in relation to corporate governance, please 
see Schedule 3. 

2 The core legal duties of directors and their evolution 
over time 

2.1 The core legal obligations of directors 

The core legal obligations which apply to directors are: 

(a) the duty to exercise care and diligence; 

(b) the duty to act in good faith in the best interests of the company and 
for a proper purpose; 

(c) the duty not to improperly use position or information, not to be in a 
position of conflict and not to make profit;  

(d) the duty to disclose material personal interests; and  

(e) duties in relation to the exercise of discretions. 

2.2 Care and diligence 

The duty to exercise care and diligence has its origins in equity and developed 
through the common law and statutes.  In equity, a director and his or her 
company are considered to be in a fiduciary relationship.  A common law duty of 
care arises due to the proximity between a company and its directors.  The duty 
to exercise care and diligence in equity and at common law are largely the same 
as the equivalent statutory duty under the Corporations Act 2001 (Cth) 
(“Corporations Act”). 

The statutory duty of care and diligence evolved as follows: 

Statute 
How was the duty expressed in 
the statute? 

How did this compare to the 
expression of the duty in previous 
statutes? 

Companies 
Act 1896 (Vic) 

Section 116(2): 

“Every director shall be under an 
obligation to the company to use 
reasonable care and prudence in the 
exercise of his powers and duties, 
and shall be liable to compensate the 
company for any damage incurred by 
reason of culpable neglect to use 
such care and prudence.” 

This was the first time that a statutory duty of 
care became part of Australian companies 
legislation. The section was based on a 
recommendation of the English Davey 
Committee Report of 1895: United Kingdom 
Board of Trade, Report of the Departmental 
Committee Appointed by the Board of Trade 
to Inquire what Amendments are Necessary 
in the Acts Relating to Joint Stock 
Companies Incorporated with Limited 
Liability under the Companies Acts, 1862 to 
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Statute 
How was the duty expressed in 
the statute? 

How did this compare to the 
expression of the duty in previous 
statutes? 

1890 (C 7779). 

Companies 
Act 1910 (Vic) 

There was no statutory duty of care 
in this Act, which largely repealed 
and replaced the 1896 Act.   

 

Companies 
Act 1958 (Vic) 

Section 107(1): 

“A director shall at all times act 
honestly and use reasonable 
diligence in the discharge of the 
duties of his office.” 

 

 

There were three key differences between 
this Act and the 1896 Act: 

(i) This Act referred to “reasonable 
diligence” while the 1896 Act referred 
to using reasonable care and 
prudence; 

(ii) The 1896 Act stated that a director was 
liable to compensate the company for 
any damage incurred by reason of 
“culpable neglect” to use reasonable 
care and prudence.  This Act did not 
include a reference to “culpable 
neglect”; and  

(iii) The 1896 Act created a private 
remedy, but this Act created a private 
remedy and criminal penalties. 

Companies 
Act 1981 
(Cth) 

Section 229(2): 

“An officer of a corporation shall at all 
times exercise a reasonable degree 
of care and diligence in the exercise 
of his powers and the discharge of 
his duties”. 

 

This Act introduced two key changes: 

(i) The duty applied to officers (not just 
directors); and 

(ii) The duty was to exercise reasonable 
care and diligence - prior to this, there 
was no obligation to exercise 
reasonable care.  

The second change was made because the 
Senate Standing Committee on Legal and 
Constitutional Affairs was not satisfied with 
the way the law was being interpreted by 
the courts. “[The] present state of the law is 
not satisfactory and the Committee 
recommends that an objective duty of care 
for directors be provided in the companies 
legislation”. 

Corporate 
Law Reform 
Act 1992 
(Cth) 

Amended section 232 of the 
Corporations Law to read: 

“In the exercise of his or her powers 
and the discharge of his or her 
duties, an officer of a corporation 
must exercise the degree of care and 
diligence that a reasonable person in 
a like position in a corporation would 
exercise in the corporation’s 
circumstances.” 

This Act introduced an additional element 
within the objective test – that is, an officer 
was expected to act in a way that was 
reasonable for a person in their situation, 
considering:  

(i) their position within the corporation; 
and 

(ii) the corporation’s circumstances.  

Corporate 
Law 
Economic 
Reform 

This Act created the current version 
of the statutory duty of care and 
diligence expressed in section 180(1) 
of the Corporations Act: 

This Act: 

(i) added the words in section 180(1) 
requiring the exercise of the degree of 
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Statute 
How was the duty expressed in 
the statute? 

How did this compare to the 
expression of the duty in previous 
statutes? 

Program Act 
1999 (Cth) 

“A director or other officer of a 
corporation must exercise their 
powers and discharge their duties 
with the degree of care and diligence 
that a reasonable person would 
exercise if they: 

(a) were a director or officer of a 
corporation in the 
corporation’s circumstances; 
and 

(b) occupied the office held by, 
and had the same 
responsibilities within the 
corporation as, the director or 
officer..” 

care and diligence that a reasonable 
person would exercise if they were a 
director or officer of a corporation in the 
corporation’s circumstances, and 
occupied the office held by, and had 
the same responsibilities within the 
corporation as, the director or officer; 
and their position within the 
corporation; and 

(ii) introduced the statutory business 
judgment rule.  

 

2.3 The business judgment rule 

In 1989, the Senate Standing Committee on Legal and Constitutional Affairs 
recommended that a business judgment rule be introduced into company law. 

In 1990, the Companies and Securities Law Review committee also 
recommended the enactment of a business judgment rule for a number of 
reasons including: 

 to encourage new business enterprises; and 

 to encourage more people to act as directors. 

The Committee suggested that a statutory business judgment rule would provide 
“legislative recognition of the commercial reality that a limited liability company is 
a vehicle for taking commercial risks”. 

In 1991, the House of Representatives Standing Committee on Legal and 
Constitutional Affairs also recommended a statutory business judgment rule.  

However, these recommendations were not initially acted on and it was left to the 
courts to develop the business judgement rule.  Instead, the government chose 
to leave the development of an Australian business judgment rule to the Courts. 
The debate resurfaced as part of the federal government's Corporate Law 
Economic Reform Program.  This resulted in the current rule expressed in 
section 180(2) of the Corporations Act. 

2.4 Good faith in the best interests of the company and for a proper 
purpose 

The duty to act in good faith, in the best interests of the company and for a 
proper purpose arose from the common law - as early as 1899, the Courts 
formed the view that directors had a duty to “act honestly for the benefit of the 
company they represent”.  

The current duty expressed in section 181(1) of the Corporations Act requires 
directors to exercise their powers and discharge their duties: 

(a) in good faith in the best interests of the company; and 
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(b) for a proper purpose. 

Although in some cases it may be difficult to separate considerations that go to 
each of these duties, existing Australian authority supports the view that the 
duties are conceptually and legally separate. 

This statutory duty evolved as follows: 

Statute  
How was the duty 
expressed in the statute? 

How did this compare to the 
expression of the duty in previous 
statutes? 

Companies Act 
1958 (Vic) 

Section 107(1): 

“A director shall at all times act 
honestly and use reasonable 
diligence in the discharge of the 
duties of his office.”  

 

Uniform 
Companies 
Acts 1961-1962 

Section 124(1): 

“A director shall at all times act 
honestly and use reasonable 
diligence in the discharge of the 
duties of his office”.   

This was the same formulation as in the 1958 
Act.  

Companies Act 
1981 (Cth) 

Section 229(1): 

“An officer of a corporation shall 
at all times act honestly in the 
exercise of his powers and the 
discharge of the duties of his 
office.” 

The components relating to honesty and care 
were separated and different penalties were 
introduced for failure to act honestly. A 
distinction was also drawn between fraud and 
cases where this intentional element was not 
present.  

Corporations 
Act 1989 (Cth) 

Section 232(2): 

“An officer of a corporation shall 
at all times act honestly in the 
exercise of his or her powers and 
the discharge of the duties of his 
or her office.” 

 

Despite the adoption of the 1981 Act’s 
wording, the case law on this section 
demonstrates a divide on the interpretation of 
the section – in particular, whether the 
subsection applied to subjectively honest 
conduct which nevertheless contravened the 
duty of loyalty.  The case law was split on 
this point. 

Officers and 
Related Party 
Transactions: 
Proposal for 
Simplification, 
October 1995 

The Task Force proposed that 
the duty be rewritten so that: 

“officers are required to act in the 
best interests of the company 
and for a proper purpose.”  

The proposal was for section 232(2) to be 
rewritten, without changing its meaning, to 
reflect the fiduciary concept of honesty and to 
avoid the inconsistent use of ‘honestly’ in the 
law.  

The Corporate 
Law Economic 
Reform 
Program: 
Department of 
the Treasury, 
Corporate Law 
Economic 
Reform 
Program: Draft 
Legislative 
Provisions, 
1998 

Draft legislation contained the 
following provision: 

(c) “A director or other officer of a 
corporation must exercise their 
powers and discharge their 
duties: 

(d) (a) in good faith in the best 
interests of the corporation; and 

(e) (b) for a proper purpose.” 

The draft legislation added the requirement of 
acting “in good faith in the best interests of the 
corporation,” not just “in the best interests of 
the corporation.” 

Parliamentary (f) The version of the provision (k) When tabled in Parliament, the provision 
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Statute  
How was the duty 
expressed in the statute? 

How did this compare to the 
expression of the duty in previous 
statutes? 

amendments to 
the Draft 
Legislative 
Provisions 

tabled in Parliament: 

(g) “A director or other officer of a 
corporation must exercise their 
powers and discharge their 
duties: 

(h) (a) in good faith in what they 
believe to be in the best interests 
of the corporation; and 

(i) (b) for a proper purpose.” 

(j)  

contained an important change to the draft 
legislative provisions.  Section 181(1) 
provided that a director or other officer of a 
corporation must exercise their powers and 
discharge their duties “in good faith in what 
they believe to be in the best interests of the 
corporation”.  The Explanatory Memorandum 
to the Corporate Law Economic Reform 
Program Bill 1998 (Cth) contains no clear 
explanation for the change in wording. 

(l) During the Parliamentary debates the words 
“in what they believe to be” were removed 
from section 181(1)(a) – this change was 
moved by the Opposition on the basis that the 
wording was too subjective and did not reflect 
the standard set by courts. 

 

2.5 The duty not to improperly use position or information, not to be in a 
position of conflict and not to make profit 

Section 183(1) provides that a person who obtains information because they are, 
or have been, a director or other officer or employee of a corporation, must not 
improperly use the information to: 

 gain an advantage for themselves or someone else; or 

 cause detriment to the corporation. 

Section 183(1) is a civil penalty provision.  However, criminal penalties for 
dishonest use of information can apply. 

Section 182(1) provides that a director or other officer or employee of a 
corporation must not improperly use their position to: 

 gain an advantage for themselves or someone else; or 

 cause detriment to the corporation. 

Section 182(1) is a civil penalty provision.  However, criminal penalties for 
dishonest use of position can apply under section 184(2).  

This statutory duty evolved as follows: 

Statute  
How was the duty expressed in 
the statute? 

How did this compare to the 
expression of the duty in previous 
statutes? 

Companies Act 
1862 (UK) 

Section 165 introduced misfeasance or 
breach of trust laws in relation to 
companies. 

 

Companies Act 
1958 (Vic) 

Section 107: 

(1) A director shall at all times act 
honestly and use reasonable 
diligence in the discharge of 
the duties of his office. 

The second reading speech noted that 
section 107 was the first statutory 
provision of its kind in either Australia or 
the United Kingdom in attempting to set 
standards of honesty and propriety. 



 

 King & Wood Mallesons 
39212530_6 

Analysis of Australian Corporate Governance for the  
Business Council of Australia 
29 January 2019 

12 

 

Statute  
How was the duty expressed in 
the statute? 

How did this compare to the 
expression of the duty in previous 
statutes? 

(2) Any officer of a company 
shall not make use of any 
information acquired by virtue 
of his position as an officer to 
gain an improper advantage 
for himself or to cause 
detriment to the company. 

Section 3(1) of the 1958 Act defined 
"Officer" as including a director and 
any other officer whatsoever of a 
company. 

An explanation of the clauses of the Bill 
was incorporated in Hansard which 
stated that: 

“To a large extent the clause is 
declaratory of the existing law, but it is 
believed that a restatement of the 
principles of honesty and good faith that 
should govern directors' conduct, clearly 
set out in the Act, will be an effective 
deterrent to misconduct and will free the 
courts from the technicalities of the 
existing law in dealing with all forms of 
dishonesty and impropriety by directors.” 

Companies Act 
1961 (Vic) 

Section 124: 

(1) A director shall at all times act 
honestly and use reasonable 
diligence in the discharge of 
the duties of his office. 
 

(2) An officer of a corporation 
shall not make improper use 
of information acquired by 
virtue of his position as such 
an officer to gain directly or 
indirectly an advantage for 
himself or for any other 
person or to cause detriment 
to the corporation. 

This Act repealed the 1958 Act and 
enacted the Uniform Companies Act 
("UCA"). The UCA re-enacted section 

107, without substantial amendment, as 
section 124. 

Companies Act 
1971 (Vic) 

Section 124: 

(1) A director shall at all times act 
honestly and use reasonable 
diligence in the discharge of 
the duties of his office. 
 

(2) An officer of a corporation 
shall not make improper use 
of information acquired by 
virtue of his position as such 
an officer to gain directly or 
indirectly an advantage for 
himself or for any other 
person or to cause detriment 
to the corporation.” 

No substantial changes have been made 
to this statutory duty since 1971. 

  

Directors also have equitable duties which are similar to the statutory duties. The 
two core obligations are:  

(a) (no conflict) the duty not to be in a position of conflict; and  

(b) (no profit) the duty not to make any benefit or gain by reason of or by 
use of their fiduciary position, or of opportunity or knowledge resulting 
from it.  

The director’s duty not to be in a position of conflict requires directors to avoid 
situations in which there is a “real and sensible possibility” of conflict between the 
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director’s personal interests and the company’s interests.  The test for 
ascertaining whether a possible conflict exists is objective.  It is not necessary to 
establish fraud, dishonesty or bad faith.  The concept of a director’s “personal 
interests” is not limited to pecuniary interests and may extend to non-pecuniary 
and indirect interests. 

Sections 182 and 183 only apply if there is an improper use of information or 
position.  The statutory obligations are narrower than the equitable duties in two 
ways.  First, the equitable duties can be breached despite the director acting 
honestly.  Second, the equitable duties can be breached without the director 
having an improper purpose of either causing loss to the company or procuring 
an advantage for themselves.  

However, in some circumstances, the statutory provisions are broader than the 
general law rules, for example: 

 the statutory provisions apply to any officer or employee, including 
former officers without any time limit, whereas the general law 
obligations do not; 

 liability arises under the statutory provisions if an advantage is gained for 
any other person, whereas this is not always the case at general law; 
and 

 the statutory provisions are civil penalty provisions.  

2.6 The duty to disclose material personal interests 

Section 191(1) provides that a director of a company who has a material 
personal interest in a matter that relates to the affairs of the company must give 
the other directors notice of the interest unless section 191(2) says otherwise. 

Section 191(1) applies whether or not the company has a provision in its 
constitution authorising a director to be interested in a transaction with the 
company.  

If a director contravenes the requirement in section 191 to disclose a material 
personal interest in a matter that relates to the affairs of the company, the court 
can order the director to pay a fine of up to 10 penalty units or be imprisoned for 
up to three months, or both. 

Section 195(1) provides that a director of a public company who has a material 
personal interest in a matter that is being considered at a directors’ meeting must 
not: 

 be present while the matter is being considered at the meeting; or 

 vote on the matter, 

unless section 195 allows the director to be present or the interest does not need 
to be disclosed under section 191. 

A director who has a material personal interest in a matter to be considered at a 
directors’ meeting may be present and vote if the directors who do not have a 
material personal interest in the matter have passed a resolution that: 

 identifies the director, the nature and extent of the director's interest in 
the matter and its relation to the affairs of the company; and 

 states that those directors are satisfied that the interest should not 
disqualify the director from voting or being present: section 195(2). 
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Like section 191, section 195 does not alter the equitable principles regarding 
conflicts of interest, but merely adds to them.  A director's ability to participate in 
decision-making, and to vote, on a matter in which the director has a material 
personal interest is governed primarily by fiduciary principles — in particular, the 
conflict rule.  

The statutory evolution of this duty started with the Corporate Law Economic 
Reform Program Act 1999 (Cth) which introduced section 231.  This section: 

 only applied to proprietary companies; 

 was limited to interests of directors in contracts or proposed contracts 
with the company (whereas previously, section 231(6) extended the 
disclosure obligation to any offices held or possession of any property by 
the director which could create a conflict); and 

 did not apply to a director of a proprietary company if the director was 
the only director and only shareholder of the company.  

2.7 Duties in relation to discretions 

Directors have the following duties in respect of their discretions: 

 a duty to give adequate consideration; and 

 a duty to retain discretions. 

These duties are not based on statute but are instead based in common law. 

The duty to give adequate consideration when exercising a discretion arises due 
to the fiduciary relationship between directors and the company.  A director 
breaches this duty if they act blindly at the behest of another person or do not 
properly consider matters prior to exercising their discretion. 

The duty to retain discretions also flows from the fiduciary relationship between 
directors and the company.  However, this duty does not prevent directors from 
contracting to exercise their powers in a particular way if, in deciding to do so, the 
directors have given appropriate consideration to the matter and believe in good 
faith that it is in the best interests of the company to do so. 

2.8 Delegation and reliance 

It is common for directors to rely on their management team to assist the 
directors in fulfilling some of their directors’ duties.  As the board of directors 
consists of appointees who act in a fiduciary manner, in the absence of 
authorisation by statute or the company's constitution, the board cannot delegate 
its discretions.  As such, company constitutions usually permit the board to 
delegate certain powers to one or more committees of the board and a managing 
director and/or management team.  Further, there are provisions in the 
Corporations Act dealing with delegation and reliance.  

Section 198D provides that the directors may, unless the company's constitution 
provides otherwise, delegate any of their powers to: 

 a committee of directors; 

 a director; 

 an employee of the company; or 

 any other person. 
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Section 198D(3) provides that the exercise of the power by the delegate is as 
effective as if the directors had exercised it.  In addition, section 198C, which is a 
replaceable rule, allows delegation by the directors of any of their powers to a 
managing director. 

However, if the directors delegate a power under section 198D, each director is 
responsible for the exercise of the power by the delegate as if the power had 
been exercised by the directors themselves, except where: 

 the director believed on reasonable grounds at all times that the delegate 
would exercise the power in conformity with the duties imposed on 
directors of the company by the Corporations Act and the company's 
constitution (if it has one); and 

 the director believed: 

 on reasonable grounds; 

 in good faith; and 

 after making proper inquiry if the circumstances indicated the 
need for the inquiry, 

that the delegate was reliable and competent in relation to the power 
delegated. 

In Re HIH Insurance Ltd (in prov liq); ASIC v Adler,2 Santow J stated that the 
following principles may be important in determining reasonableness: 

 the function that has been delegated is such that it is proper to leave it to 
the delegate; 

 the extent to which the director is put on inquiry, or given the facts of a 
case, should have been put on inquiry; 

 the relationship between the director and the delegate must be such that 
the director honestly holds the belief that the delegate is trustworthy, 
competent and someone on whom reliance can be placed. Knowledge 
that the delegate is dishonest or incompetent will make reliance 
unreasonable; 

 the risk involved in the transaction and the nature of the transaction; 

 the extent of steps taken by the director, for example, inquiries made or 
other circumstances leading the director to trust the delegate; and 

 whether the position of the director is executive or non-executive. 

Section 189 provides specific legislative authority for reliance by directors on 
information or advice provided by others stating that: 

If: 

 a director relies on information, professional or expert advice, given or 
prepared by: 

                                                      
2 (2002) 41 ACSR 72. 
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 an employee of the corporation whom the director believes on 
reasonable grounds to be reliable and competent in relation to 
the matters concerned; or 

 a professional adviser or expert in relation to matters that the 
director believes on reasonable grounds to be within the 
person's professional or expert competence; or 

 another director or officer in relation to matters within the 
director's or officer's authority; or 

 a committee of directors on which the director did not serve in 
relation to matters within the committee's authority; and 

 the reliance was made: 

 in good faith; and 

 after making an independent assessment of the information or 
advice, having regard to the director's knowledge of the 
corporation and the complexity of the structure and operations of 
the corporation; and 

 the reasonableness of the director's reliance on the information or advice 
arises in proceedings brought to determine whether a director has 
performed a duty under this Part 2D.1 of the Corporations Act (which 
deals with the duties and powers of officers) or an equivalent general law 
duty; 

the director's reliance on the information or advice is taken to be reasonable 
unless the contrary is proved. 

The wording of the section requires an independent assessment of the 
information or advice.  This does not require the director to obtain an assessment 
of the information or advice by some independent expert.  However, the analysis 
of the information or advice must be unbiased. 

We note that there are some matters which are “non-delegable”.  In order to 
discharge their duties all directors must: 

 be familiar with the fundamentals of the business of the company; 

 keep informed about and monitor the company’s activities and financial 
status, and have a reasonably informed opinion of the company’s 
financial capacity; 

 regularly attend board meetings; and 

 review the company’s financial statements and board papers and make 
further inquiries where appropriate. 

Where a particular responsibility is expressly imposed as a ‘director 
responsibility’ under the Corporations Act, it remains in each individual director’s 
domain and delegations cannot remove their responsibility.  While steps that will 
assist in meeting the responsibility can be delegated to management, the 
ultimate responsibility and oversight cannot be shifted from the board.  For 
example, the Corporations Act imposes a non-delegable responsibility on the 
directors to approve and adopt the company’s financial statements. 



 

 King & Wood Mallesons 
39212530_6 

Analysis of Australian Corporate Governance for the  
Business Council of Australia 
29 January 2019 

17 

 

2.9 Penalties 

A breach of directors’ duties may give rise to a number of causes of action: 

 Under general law, a breach of the duties in section 180 and/or section 
181 could give rise to a claim for monetary compensation for any loss 
caused by a breach based on the duty of care and diligence arising from 
common law negligence, equitable obligations or a tort for breach of 
statutory duty; 

 A civil penalty proceeding by ASIC pursuant to section 1317J as a result 
of a breach of any of sections 180, 181, 182 and/or 183.  Where a court 
has declared that a person has contravened one of these provisions, the 
court may also order that person to pay a pecuniary penalty to the 
Commonwealth government of up to $200,000 if the contravention: 

 materially prejudices the interests of the company or its 
creditors; 

 materially prejudices the company's ability to pay its creditors; or 

 is serious. 

Where a court has declared that a person has contravened a civil penalty 
provision, the court may disqualify that person from managing companies for a 
period that the court considers appropriate if the court is satisfied that the 
disqualification is justified.  

If a person has contravened a civil penalty provision in relation to a company and 
damage has resulted from the contravention, then the court may order the 
person to compensate the company for damage suffered by it.  

A director or other officer who commits a criminal offence (which requires an 
element of recklessness or being intentionally dishonest and failing to act) in 
relation to section 181, section 182 or section 183 may be fined up to 2,000 
penalty units or imprisoned for up to five years, or both. 

A person who aids, abets, counsels or procures the commission of a 
contravention is also taken to have committed that offence. 

3 The evolution of directors’ legal obligations through 
legislation and case law 

3.1 Introduction 

Directors’ duties have evolved significantly over the years as a result of 
numerous factors, including regulatory reviews and investigations, law reform 
and/or legal claims arising from various corporate failures and other incidents.   

The diagram in Schedule 1 illustrates key events, cases and legislative 
developments since the late 1980s that have contributed to the development of 
Australian law relating to directors duties and other obligations applicable to 
Australian directors and companies.  Many of these developments have been 
non-linear; that is, there is not (necessarily) a clear and direct causal connection 
between a particular event and a specific evolutionary change in the scope or 
nature of specific duties or obligations. 

3.2 Directors’ obligations – evolution through legislation 

In 2008, the Council of Australian Governments (“COAG”) launched the 
Directors’ Liability Reform Project.  The project followed up on a series of reviews 
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into personal liability of directors for corporate fault, particularly that which was 
conducted by CAMAC in September 2006.  In their review, CAMAC identified two 
core areas of concern, being: 

 an increase in the prevalence of provisions that impose personal criminal 
sanctions on individuals for corporate breach by reason of their office or 
role within the company, unless an available defence applied; and 

 ‘considerable disparities’ in the terms of these provisions across the 
Commonwealth, states and territories.  

In regard to the former, CAMAC stated that these provisions were “objectionable 
in principle and unfairly discriminate against corporate personnel compared with 
the way in which other people are treated under the law”.  

On the latter, CAMAC noted that affected officers “may be subject to differing 
standards of responsibility with divergent defences available to them” and 
recommended that a more consistent, principled approach to personal liability be 
put forward.  As a result, CAMAC recommended a model provision that 
accounted for the individual’s role in, and knowledge of, the corporation’s 
contravention, and provided a due diligence defence.  

This review had a significant impact on the project, with COAG adopting 
CAMAC’s recommended model as part of its six principles for reform in the area, 
and seeking to reduce the number of underlying offences from 6,700 to 2,400 
and halve the number of Acts which included directors’ liability provisions from 
287 to 148.  

These principles were reflected in the resulting Commonwealth, state and 
territory legislation (see the Personal Liability for Corporate Fault Reform Act 
2012 (Cth), for example), which culled personal criminal liability provisions and 
broadly adopted CAMAC’s proposed model provision, subject to the existence of 
strong public policy reasons for not doing so.  Further, each state and territory 
adopted COAG’s drafting guidelines, ensuring greater consistency in future 
legislation.  

This resulted in the winding back of provisions across a wide range of legislation, 
including environmental, workplace health and safety, employment, insurance, 
consumer protection and industry-specific (e.g. mining) law.  

Whilst the reforms have not resulted in completely harmonised regulation in this 
area, they have: 

 reduced the number of directors’ liability provisions; and 

 established a national framework for assessing whether civil and/or 
criminal liability provisions are appropriate, and if so, whether a due 
diligence defence should be included. 

Despite this, directors’ obligations have still increased as a result of legislative 
developments.  The reasons behind these developments are varied as are the 
effects of such changes.   

For further information on the legislative development of directors’ duties, please 
refer to Schedule 4. 

3.3 Directors’ duties – evolution through case law 

Directors’ obligations have also evolved as a result of judicial interpretation of 
statute, common law and equitable principles.  For a summary of these 
developments, please refer to Schedule 5. 
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4 Regulatory and other developments impacting upon 
the obligations of directors 

Part A: Setting the scene 

4.1 Introduction – “soft-law” guidance 

This section considers the development of guidance materials relating to 
corporate governance by stakeholders including regulatory bodies, market 
operators and other interested organisations.  These guidance materials do not, 
by their nature, impose mandatory obligations or apply mandatorily to 
companies, unlike requirements imposed by common law or statute.  When we 
refer to “soft-law” guidance in this paper, we are referring to this range of 
guidance materials.  

As there is no strict requirement to adhere to or comply with “soft-law” guidance, 
we consider that companies and Boards should carefully consider from time to 
time which aspects of “soft-law” guidance (if any) they will adopt, and should not 
be too reticent about pushing back on “soft-law” guidance when it is not 
appropriate to be adopted or followed by the relevant company.   

It is important to note that the range of materials which constitute “soft-law” 
guidance is voluminous and variable.  Accordingly, this section serves merely to 
illustrate the current major themes arising from a selection of notable “soft-law” 
guidance materials.  

4.2 Stakeholders in the development of “soft-law” guidance 

There are a broad range of stakeholders involved in the development and 
publication of “soft-law” guidance.  At one end of the spectrum are statutory 
authorities such as ASIC and APRA, who are empowered to enforce “black-
letter” laws and publish best practice guides and regulatory guides (which are 
forms of “soft-law” guidance) to help companies and Boards interpret and 
understand the policy and principles underpinning black-letter law and how the 
relevant regulators will interpret, administer and enforce black-letter law.   

The ASX Principles of Good Corporate Governance and Best Practice 
Recommendations (“ASX Governance Principles”) (currently in their 3rd edition, 
with a 4th edition due in 2019) is also considered to be “soft-law” guidance, even 
though all ASX listed entities are required to disclose annually whether they have 
complied with the recommendations set out in these principles, and if not, 
provide an explanation as to why.  

Further, groups with financial involvement in a number of companies, such as the 
Australian Council of Superannuation Investors, have developed their own 
reporting and governance frameworks to inform companies of additional issues 
beyond financial returns which are becoming of interest to these investors (such 
as ethical supply-chain management and labour hire practices). 

Finally, special interest groups such as environmental interest groups, anti-
slavery groups and other community stakeholders who believe they (or their 
interests) may be specifically impacted by the actions of certain companies 
provide guidance on principles relevant to their particular area of focus.   

4.3 The importance of “soft-law” guidance 

Although compliance with “soft-law” guidance is voluntary, it can play an 
important role in a board’s approach to corporate governance.   

In light of recent developments such as the Interim Report of the Royal 
Commission into misconduct in the Banking, Superannuation and Financial 
Services Industry (“Royal Commission”) and APRA’s Report of the Prudential 
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Inquiry into CBA (“APRA Report”), there has been an increasing focus by boards 
on not only complying with the black-letter of the law, but being seen to act in line 
with prevailing community standards and interacting fairly with regulators and 
shareholders.  At the time of writing this paper, the Final Report of the Royal 
Commission has not been published – there is expected to be some further 
guidance relating to corporate governance arising from that Final Report. 

Companies are increasingly feeling pressure from various stakeholders, including 
shareholders, to act in accordance with “soft-law” guidelines and/or frameworks 
which extend beyond the black-letter of the law.  Failure to do so may result in a 
number of consequences including reputational damage, a “strike” against the 
remuneration report at the annual general meeting, or a requisition from 
shareholders seeking disclosure of particular information or particular resolutions 
to be put forward for consideration at a general meeting (such as amendments to 
the constitution or non-binding advisory resolutions).   

While the range of stakeholders and other interested parties who develop and 
publish “soft-law” guidance may initially appear overwhelming, it is important to 
note that much of this “soft-law” guidance clarifies that “best practice” involves 
individual companies tailoring their corporate governance arrangements to 
address their individual circumstances.  

The “soft-law” guidance developed by ASIC, APRA and the ASX is broadly 
consistent, and considered below. Further detail regarding the major guidance 
principles developed by each of these bodies can be found in Schedule 3.  

Part B: General “soft-law” guidance from regulators 

4.4 ASIC’s guidance on corporate governance  

In order to assist companies and directors with their corporate governance 
obligations, ASIC has published regulatory guides, reports and online guidance 
dealing with what it considers to be important areas of corporate governance. 
These guides are designed to assist boards in understanding the principles 
underlying the compliance obligations in the Corporations Act and other relevant 
legislation, and how ASIC may view particular matters which arise in the 
discharge of those obligations. 

The ASIC “soft-law” guidance materials aimed at corporate governance issues 
include the following: 

(a) Managing conflicts: 

(i) Related party transactions (Regulatory Guide 76); 

(ii) Disclosure of interests in the company’s securities (Regulatory 
Guide 193); 

(b) AGMs and shareholder engagement: 

(i) AGMs (Regulatory Guide 44); 

(ii) Collective action by investors (Regulatory Guide 128); 

(iii) Effective disclosure to shareholders (Regulatory Guide 247); 

(c) Director oversight of financial reporting and auditing: 

(i) Statements as to Solvency (Regulatory Guide 22); 

(ii) Financial Reporting (INFO 183); 
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(d) Risk oversight: Climate risk (ASIC Report 593); 

(e) Handling of corporate information: 

(i) Continuous disclosure obligations (Regulatory Guides 73 and 
198); 

(ii) Briefings and unannounced transactions (ASIC Report 393); 

(f) Executive remuneration (including employee incentive schemes): 
(Regulatory Guide 49); 

(g) Corporate actions involving share capital (including share buy-backs) 
(Regulatory Guide 110); and 

(h) Directors as gatekeepers of information, 

(i) Due diligence practices in IPOs (ASIC Report 484); and 

(ii) Guidance on preventing insolvent trading (Regulatory Guide 
217). 

For further information, please refer to Schedule 3. 

4.5 ASX Corporate Governance Principles and Recommendations 

The ASX Governance Principles were first introduced in 2003, with the intention 
of promoting investor confidence and assisting ASX listed entities to meet 
stakeholder governance expectations.  The ASX Governance Principles establish 
a core set of best practice principles and recommendations.  These relate to 
areas such as management and oversight, board and board committee structure, 
corporate ethics and responsibility, and risk management. 
 
The ASX Governance Principles are more than just guidelines, as ASX Listing 
Rule 4.10.3 requires an ASX listed entity to disclose in its corporate governance 
statement (which is either included in its annual report or separately disclosed to 
ASX) the extent to which it has followed ASX Governance Principles.  If an entity 
has not followed a recommendation for any part of the relevant reporting period it 
must give the reasons for not following that recommendation and what (if any) 
alternative governance practices it adopted.   
 
Therefore, while ASX listed entities are not required to adopt every 
recommendation in the ASX Governance Principles, the ‘if not, why not’ regime 
requires transparency regarding the matters covered by the ASX Governance 
Principles.  In practice, ASX listed entities have tended to follow the 
recommendations rather than adopt (and have to explain) alternative governance 
practices – this includes ASX listed entities who are expressly excluded from 
being required to comply with particular recommendations (such as externally 
managed listed trusts).  Whether this is an optimal approach to governance 
compliance is debatable, and boards should be encouraged to think critically 
about whether the recommendations set out by the ASX are fit for purpose.  
 
The ASX Governance Principles have evolved over time, and are now in their 
third edition, with the fourth edition currently slated for release in 2019, following 
the release of the Final Report of the Royal Commission.  The table below 
summarises the scope and development of the ASX Governance Principles over 
each of its subsequent iterations. 
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Edition/Amendment Summary 

Principles of Good 
Corporate Governance 
and Best Practice 
Recommendations (1st 
ed) (2003) 

Introduced 10 “essential” principles and 28 “best practice” 
recommendations relating to: 

▪ management and oversight; 

▪ board structure; 

▪ ethical and responsible decision-making; 

▪ safeguarding integrity in financial reporting; 

▪ making timely and balanced disclosure; 

▪ respecting shareholders’ rights; 

▪ risk recognition and management; 

▪ board and management performance; 

▪ fair and responsible remuneration; and 

▪ the recognition of legitimate stakeholder interests. 

It also introduced the ‘if not, why not’ disclosure regime. 

Corporate Governance 
Principles and 
Recommendations (2nd 
ed) (2007) 

Consolidated the 10 principles into 8, removing overlap 
between the principles and statutory reporting requirements 
relating to related party disclosures and financial reporting.  

The changes also clarified aspects of the recommendations 
and commentary in relation to risk oversight, director 
independence and remuneration. It also amended the existing 
recommendation relating to the creation and disclosure of a 
company’s code of conduct by recommending that such codes 
disclose ‘the practices necessary to take into account their 
legal obligations and the reasonable expectations of their 
stakeholders’.  

Corporate Governance 
Principles and 
Recommendations with 
2010 Amendments (2nd 
ed) (2010) 

The revised 2nd edition contained additional commentary and 
several revisions to the recommendations. These included the 
removal of the trading policy recommendation due to overlap 
with amendments to the ASX Listing Rules, and the inclusion of 
new diversity and remuneration recommendations.  

The new diversity recommendations included reporting on 
gender and cultural diversity across the entire organisation.  

Commentary relating to the composition of the recommended 
remuneration committee was upgraded to a recommendation, 
stating that it should consist of a majority of independent 
directors, be chaired by an independent director, and have at 
least three members. It was further recommended that 
companies should clearly distinguish between the structure of 
non-executive and executive remuneration.  

Corporate Governance 
Principles and 
Recommendations (3rd 
ed) (2014) 

Major changes adopted in the third edition included revisions to 
the indicators of director independence, and to the 
recommendations relating to the content of the code of 
conduct, structure of the risk committee, and sustainability risk 
disclosure requirements. 

Under the new code of conduct recommendations, companies 
no longer had to account for ‘the reasonable expectations of 
their stakeholders’. Rather, the commentary stressed the 
importance of acting ethically and responsibly, and being ‘a 
good corporate citizen’.  

The amendments relating to sustainability risk disclosure 
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Edition/Amendment Summary 

requirements introduced a new reporting threshold, only 
requiring disclosure where the entity was ‘materially exposed’ 
to that risk.  

Corporate Governance 
Principles and 
Recommendations (4th 
ed) 

(not yet finalised at the 
time of writing this 
paper) 

The draft fourth edition currently contains a proposed major 
redraft of Principle 3 to respond to emerging issues around 
social licence to operate, corporate values and culture. It is 
proposed that Principle 3 be reworded to state that entities 
should ‘reinforce a culture’ of acting ‘lawfully, ethically and in a 
socially responsible manner’ (instead of ‘act[ing] ethically and 
responsibly’).  

The accompanying commentary provided by the ASX 
contained the view that boards should ‘have regard to the 
views and interests of a broader range of stakeholders than 
just the entity’s security holders’. Most of the proposed 
amendments to existing recommendations and commentary 
reflect this sentiment, with key changes relating to furthering 
gender diversity, the need to be aware of and account for 
environmental risks, and references to the need to preserve the 
entity’s ‘social licence to operate’.    

The fourth edition also currently proposes to introduce 9 new 
recommendations, including that ASX listed entities: 

▪ articulate their core values;  

▪ develop and disclose a whistleblower policy;  

▪ develop and disclose an anti-bribery and corruption 
policy; 

▪ ensure that directors can understand the language 
used by the board; 

▪ disclose the processes it uses to validate directors’ 
and other corporate reports; 

▪ ensure that its board receives copies of all ASX 
announcements; 

▪ release a copy of investor and analyst presentation 
materials on the ASX Market Announcements 
Platform prior to any such presentation; 

▪ ensure that all security holder resolutions at a meeting 
are decided by poll rather than show of hands; and 

▪ obtain independent advice prior to entering into a 
consultancy agreement with a director or senior 
executive, and disclose the material terms to security 
holders. 

Other changes include proposed new recommendations in 
relation to cyber-security, director induction and professional 
development, and integrated reporting.  

 

For further details on the ASX Governance Principles, please see Schedule 3. 

4.6 APRA’s guidance on corporate governance 

In addition to the guidance provided by ASIC, APRA is currently developing 
Prudential Standard CPS 510, which sets out standards of governance for APRA 
regulated institutions in the deposit-taking, general insurance, life insurance and 
private health insurance industries.  The most recent draft, published in February 
2018, contains the following: 
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(a) Requirements with respect to board size and composition; 

(b) Requirements to appoint an independent director as chairperson; 

(c) Policies on board renewal and assessment of board performance 

(d) Establishment of a board remuneration committee and development of a 
remuneration policy; and 

(e) Establishment of a board audit committee and board risk committee. 

For further information, please refer to Schedule 3. 

Additionally, the APRA Report provides a useful source of “soft-law” guidance on 
governance.  The APRA Report is notable because it is one of the few critical 
case studies conducted in relation to a successful and profitable entity that was 
generating significant returns to investors.  The APRA Report focuses on CBA’s 
risk management failures which resulted in severe negative consequences for 
other stakeholders (most notably, its customers).  The risk management failures 
included the failure to identify and rectify the mis-selling of loans, fees for no 
service, breaches of anti-money laundering laws and mis-selling of credit card 
insurance. 

The APRA Report identified a number of shortcomings in the corporate 
governance of CBA due to its failure to manage non-financial risks.  APRA 
identified three major areas of non-financial risk: 

 Operational Risk: The risk of loss resulting from inadequate or failed 
internal processes, people and systems, and includes legal risk, but 
excludes strategic and reputational risk; 

 Compliance Risk: The risk of legal or regulatory sanctions, material 
financial loss, or loss to reputation which an entity may suffer as a result 
of its failure to comply with laws, regulations, rules, related organisation 
standards and codes of conduct applicable to its activities; and  

 Conduct risk: The risk of inappropriate, unethical or unlawful behaviour 
on the part of an organisation’s management or employees. 

Conduct risk, in particular, is identified by APRA as an area of risk which requires 
management that extends beyond what is strictly required under black-letter law.  
The APRA Report enunciates APRA’s view that companies and boards should 
be asking “should we, not can we” when approaching conduct risk management 
issues – that is, whether the conduct is appropriate or ethical rather than merely 
legally compliant.  It was a failure by CBA to appropriately consider the “should 
we” question, which in APRA”s assessment, resulted in its governance failings.  

APRA laid out the following key principles for companies and boards in managing 
conduct risk: 

(a) Ensure a consistent “tone from the top” on management of non-financial 
risks; 

(b) Develop a system of adequate reporting of non-financial risks, including 
details of red flag issues; 

(c) Ensure that there are adequate processes to identify gaps in controls of 
risks; 

(d) Ensure proper accountability for non-financial risks, especially for whole-
of-company issues with no natural divisional or functional responsibility; 
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(e) Ensure internal audit reports are distributed to all necessary parties 
(including boards where appropriate);  

(f) The board must hold management to account for identifying, disclosing 
and addressing non-financial risks with candour and in a timely manner, 
including tracking unresolved issues, not just logging new issues; 

(g) Governance practices in the institution must be benchmarked against 
management of non-financial risks; 

(h) Ensure that risk management functions have a sufficient level of 
influence in the business units and at the group level. This involves 
ensuring that appropriately competent staff are involved in risk 
management and that it is not demoted to a low-level administrative 
department; 

(i) Overseeing sufficient training for all staff; 

(j) Developing effective whistleblower policies; 

(k) Developing effective customer complaints processes, and identifying 
systemic risks that arise; and 

(l) Ensuring there are remuneration consequences for unacceptable 
conduct and that incentives provided to staff are appropriate to achieve 
good customer outcomes. 

4.7 Other general “soft-law” guidance 

Other groups, such as the Financial Services Council (“FSC”) and the Australian 
Council of Superannuation Investors (“ACSI”) have developed their own “soft-
law” guidance on what they consider to be core corporate governance principles. 
These forms of “soft-law” guidance hold less weight than the materials published 
by ASIC, APRA or the ASX, but reflect items that may form the basis of future 
shareholder agitation and activism.  Accordingly, awareness of these forms of 
“soft-law” guidance remains useful for directors.  

ASIC expressly considers the materials published by ACSI as a source of 
guidance of corporate governance principles.3  For further detail and a 
comparison of ASCI’s principles against those published by ASIC, APRA and the 
ASX, please refer to Schedule 3. 

Part C: Specialised areas of “soft-law” guidance  

4.8 Introduction to environmental and social reporting 

This section will consider the development of specific “soft-law” guidance 
material regarding reporting on environmental, social and governance (“ESG”) 
matters. 

Section 299A(1)(c) of the Corporations Act requires companies to disclose 
material business risks affecting their future prospects in their operating and 
financial reviews.  While historically ESG reporting has been of less importance 
to entities, ASIC now considers the category of material risks to include climate 
change and other environmental risks.   

This view was endorsed by a Senate Committee on Carbon Risk, which 
recognised that there was no reason why Australian directors should not take 
into account climate changes and other sustainability risks, where those risks 

                                                      
3 See the list of resources published by ASIC on its website: https://asic.gov.au/regulatory-

resources/corporate-governance/ 
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may be material to the interests of the company.  Consequently, legal 
compliance with disclosure obligations (as opposed to voluntary disclosure) may 
require a company to assess how climate or other environmental risks may affect 
a company’s financial performance.  

Further, the ASX Corporate Governance Principles & Recommendations (3rd 
edition) includes a specific Recommendation 7.4 recommending that listed 
entities disclose whether they have any material exposure to economic, 
environmental and social sustainability risks, and how those risks are being 
managed.  

As a result of the views held by legislators, ASIC and the ASX, consideration and 
reporting of ESG risks is an important issue for boards when developing a 
corporate governance framework. 

4.9 Major areas of ESG reporting 

One threshold issue to note in relation to reporting of ESG items is that the key 
stakeholders and ESG items are likely to vary between companies, and so a 
company’s approach to ESG reporting must be considered with respect to the 
nature of the reporting entity’s business and the industry it operates in.  Most 
significant ESG items are linked to major global trends, such as 

(a) Climate change (and associated impacts on the environment); 

(b) Population growth; 

(c) Changes in demographics; 

(d) Resource scarcity (including food and water scarcity); 

(e) Wealth distribution; and 

(f) Digitisation and cybersecurity. 

4.10 ASIC’s view on environmental risk 

In September 2018, ASIC released Report 593, specifically analysing climate risk 
disclosure in listed corporations, having reviewed a sample of 60 companies in 
the ASX 300.  The report found that only 17% of listed companies reviewed 
identified climate risk as a material risk in their operating and financial reviews, 
however this was heavily skewed towards larger companies, with over 70% of 
ASX 100 companies providing disclosures relating to climate risk.  Smaller listed 
entities were much less likely to make any disclosure relating to climate risk.   

ASIC found that climate risk disclosures are currently not consistent in their form 
and content, making comparisons between climate risks for different companies 
quite difficult.  Some companies also provided general risk disclosures (e.g. high 
level statements acknowledging the presence of climate change) which are not 
useful for identifying the risks created by climate risk exposure, as each company 
is impacted differently by climate risk.  In other instances noted in Report 593, 
companies disclosed various elements of their climate risk information across 
multiple documents or combined it with their background information on climate 
change, making it difficult to adequately understand the full nature of that 
company’s climate risk exposure.  

In the context of issuing securities, section 710 of the Corporations Act requires a 
prospectus to contain all information reasonably required by investors to make an 
informed assessment of the prospects of the company issuing securities.  ASIC 
has explicitly noted in Regulatory Guide 228 that environmental and regulatory 
risk are key categories of risk which must be considered by persons preparing a 
prospectus and therefore must be disclosed.  Despite this, Report 593 found that 
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of the prospectuses reviewed, while environmental and regulatory risks were 
usually notionally cited as risks to the business model of the issuing company, 
there was insufficient detail in each case to determine the nature of the climate 
related risk for these companies.  This included circumstances where the 
companies were involved in industries which may have an impact on climate 
change (e.g. renewable energy).  

The key takeaway for boards is that there is increasing regulatory oversight into 
the reporting of climate risk and other forms of ESG matters.  Further, if 
companies are not seen to be proactive in this space, the community focus on 
environmental issues may result in the development of reactive and prescriptive 
legislation which may drive up the overall cost of compliance. 

4.11 Other guidance on ESG reporting 

ESG reporting remains an area of “soft-law” guidance where it is difficult to 
enunciate a general set of principles which apply to all businesses and 
circumstances.  However, a number of groups both domestically and 
internationally have developed a range of guidance materials to assist 
companies in understanding the nature and types of risks prevalent in ESG 
reporting.  

Domestically, the FSC and ACSI developed a guide (“ESG Reporting Guide”) in 
2011 to assist companies in understanding and reporting ESG matters which are 
most relevant to institutional investors.  An updated version of this guide was 
issued in 2015. 

Internationally, the Global Reporting Initiative released its reporting guidelines 
(“G4”) which included a number of measures on corporate sustainability.  
Additionally, the International Integrated Reporting Council issued its IR 
Framework, which aims to harmonise the way such information is reported.  In 
the US, similar frameworks are being developed by the Sustainable Accounting 
Standards Board (“SASB”).   

The ESG Reporting Guide draws on these initiatives and provides a useful 
baseline for considering what ESG items are of interest to institutional investors 
(and potentially, regulators and legislators).  

Drawing from our review of these resources, the sections below set out 
categories and types of information that a company may report on in respect of 
ESG reporting, as well as the stakeholders involved in each area.  

 

4.12 Environmental indicators and reporting 

As environmental management and emissions reduction remain significant 
political issues, corporate activities which impact on the environment can have 
major consequences, such as: 

(a) Fines, sanctions or remediation costs; 

(b) Development of more stringent regulations to restrict environmentally 
damaging activities; and 

(c) Reputational damage and impacts on a company’s ability to operate due 
to long-term environmental damage (e.g. oil spills, coal seam gas 
fracking, toxic waste disposal). 

A Senate Committee on Carbon Risk commented in 2012 that the environmental 
risks posed by climate change are systemic, and therefore cannot be managed 
by investors through the usual methods of diversification and hedging.  Other 
than shareholders, the major stakeholders concerned in environmental reporting 
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include the government and other community stakeholders (e.g. landowners and 
occupiers) which may be directly impacted by the company’s operations. 

The categories of information which may be reported in respect of environmental 
risk are set out in the table below. 

Category of 
Information Types of Information 

Environmental 
Incidents 

Reporting of incidents which impact environmental safety 

Fines and sanctions for non-compliance with laws and 
regulations 

Breaches of environmental licence conditions 

Proportion of operations certified in accordance with the 
ISO 14001 Environmental Management System Standard 

Environmental 
Policies 

Water management policies 

Hazardous waste management policies 

Toxic material handling policies 

Biodiversity impact management policies (e.g, habitat 
protection or restoration measure) 

Sustainable land use policies 

Environmental Data Energy consumption information, including use of 
renewable energy 

Water consumption 

Waste production and methods of disposal 

Climate Change Levels of direct and indirect carbon emissions (Reporting 
frameworks have been established by the Carbon 
Disclosure Project and the US Securities and Exchange 
Commission) 

Other exposure to climate change risk (such as use of 
fossil fuels) 

Measures to reduce carbon emissions and energy use 

Measures to reduce exposure to climate change risk 

 
What is immediately apparent from the table is that environmental reporting 
encompasses areas of environmental impact that extend beyond climate change. 
However, climate change and the assessment of climate risk has been a 
particular focus area for a number of stakeholders (including Senate 
Committees).  As a result, special focus on developments regarding climate risk 
reporting is considered below.  

4.13 Developments specifically relating to climate risk 

The G20 established a Task Force on Climate-related Financial Disclosures 
(“TCFD”) in 2016, which was designed to help investors assess and price 
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climate-related risks.  The TCFD set out a voluntary framework for consistent 
climate-related financial disclosures, which was recommended by a Senate 
Committee on Carbon Risk in 2017.  This recommendation was seconded by 
ASIC in Report 593.  

The TFCD identifies two main categories of climate risk: 

1. Transition risks – the risks associated with transitioning to a low-emissions 
economy, which may result in significant policy, technology and market 
changes to address the adaption of low risk measures; and  

2. Physical risks – risks associated with changes in climate patterns or extreme 
weather events influenced by climate change. 

In addition to these risks, the Senate Committee on Carbon Risk identified a third 
category of risk, liability risk.  This is the circumstance where it is found that 
directors of companies or trustees of trusts which were financially or otherwise 
affected by carbon risk could have, but did not, take steps to reduce their 
exposure, resulting in harm to the company or trust.  

In order to properly assess and disclose the impacts of these risks, TFCD 
recommended the four dimensional framework set out below: 
 

Area of Disclosure Type of Information 

Governance Board oversight of climate-related risks and opportunities 

Management’s role in assessing and managing climate-
related risks and opportunities 

Strategy The climate-related risks and opportunities that have been 
identified over the short, medium and long term 

The impacts of these risks on the organisation’s business 
model, strategy or financial planning 

The resilience of the company’s strategy, taking into 
consideration different scenarios of climate changes 

Risk Management The processes and policies for identifying, assessing and 
managing any climate related risks 

Metrics and Targets Metrics used by the company to assess climate-related 
risks and opportunities 

Targets in place to manage any climate related risks, and 
performance against these targets 

Greenhouse gas emissions measurements, and any risks 
associated with these emissions or a reduction in these 
emissions 

 
The National Greenhouse and Energy Reporting Scheme (“NGERS”) already 
requires certain entities producing high quantities of carbon emissions to report 
the level of emissions arising from operational activities to the Clean Energy 
Regulator.  While this disclosure was initially aimed at informing government 
policy and for international reporting requirements, it is likely that such 
information will become valuable to ESG conscious investors in the future.  
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4.14 Social indicators and reporting 

In addition to environmental reporting, ESG reporting also requires companies to 
consider the social impact of their business activities.  While boards are 
encouraged to resist policy capture by populist forces and develop a framework 
most suitable for their business, understanding community sentiment across a 
range of social issues is critical to avoiding negative impacts to reputation, which 
can result in large costs to businesses.   

Reportable social indicators which are typically of most interest include those 
relating to a company’s labour practices (including human rights issues such as 
use of child labour or compulsory labour), product and service quality controls 
(such as accurate labelling of products or accurate representation of services to 
be delivered) and compliance with local competition or anti-corruption laws.  The 
major non-shareholder stakeholders in social indicator reporting include 
employees, customers and suppliers.    

Category of 
Information Types of Information 

Labour practices Workplace health and safety (WHS) policies  

WHS compliance and performance indicators (e.g. Injuries, 
fatalities, reductions in incidents over time) 

Management of contractors and subcontractors 

Diversity measures (e.g. equal opportunity hiring practices, 
anti-discrimination policies, affirmative action quotas) 

Remuneration levels for male and female employees 

Working conditions of employees based in low income 
jurisdictions 

Restrictions on the use of child and indentured labour (or 
engagement of suppliers using such labour) 

Product and Service 
Controls 

Product quality controls (e.g. food products, healthcare 
products, financial products) 

Service quality controls (e.g. Training of staff, complaints 
management mechanisms) 

Competition and 
Supply Chain 

Supply chain management (including franchising 
arrangements and procurement practices) 

Supplier assessment policies (e.g. assessment of 
suppliers’ labour practices) 

Legal action taken in relation to anti-competitive behaviour 
and monopoly practices 

Anti-corruption Training on anti-corruption policies and procedures 

Involvement in countries with high corruption risk 

Contracts or other business with governments and 
regulators 
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4.15 Other specific developments - governance guidance for AFSL 
holders 

In addition to the principles set out by ASIC above, holders of Australian 
Financial Services Licences (“AFSLs”) are subject to specific requirements under 
the Corporations Act.  As it has done for corporate governance generally, ASIC 
has developed particular guidance materials covering the major areas of concern 
for AFSL holders, which are: 

(a) Solvency (Regulatory Guide 166); 

(b) Qualifications and experience of managers (Regulatory Guide 105); 

(c) Adequate monitoring, training and supervision (Regulatory Guides 104 
and 146); 

(d) Compliance and risk management (Regulatory Guide 259); 

(e) Technological and human resources (Regulatory Guide 104); 

(f) Managing conflicts of interest (Regulatory Guide 181); 

(g) Dispute resolution (internal and external) (Regulatory Guide 165); 

(h) Compensation arrangements (Regulatory Guides 126 and 167); and 

(i) Conduct and disclosure (Regulatory Guides 168 and 175). 

In light of the Royal Commission, ASIC may revisit  these guidance materials and  
may also take a more aggressive approach to enforcement.  

4.16 Governance obligations and guidance for consumer credit providers 

Consumer credit providers are subject to additional compliance requirements set 
out in the National Consumer Credit Act 2009 (“National Credit Act”).  The 
general conduct obligations are set out in section 47(1) of the National Credit Act.  
Again, ASIC has provided specific “soft-law” guidance in Regulatory Guide 205.  
With responsible lending as an area of key concern following the Royal 
Commission and the APRA Report, consumer credit providers should take a 
keen interest in ASIC’s approach to “soft-law” guidance in this area.  

Under section 47(1)(f) of the National Credit Act, credit licensees are required to 
maintain the competence to engage in the credit activities authorised by the 
licence.  Further, section 47(1)(g) obliges credit licensees to ensure that its 
representatives are adequately trained and competent to engage in the credit 
activities authorised by the licence.  If not regulated by APRA, section 47(1)(l)(ii) 
also requires the licensee to have adequate risk management systems.  It is 
highly likely that ASIC’s interpretations of adequate training and competence may 
be considered further following the publishing of the Royal Commission’s 
findings.  

Consumer credit providers not regulated by APRA are also subject to minimum 
financial requirements (per section 47(1)(l)(i)), including having the adequate 
financial resources to engage in the credit activities authorised by the licence and 
to carry out supervisory arrangements.  Bodies regulated by APRA are exempt, 
however, subsidiaries or other related bodies corporate of bodies regulated by 
APRA are still required to comply with these obligations.  

Credit licensees are also required to lodge a compliance certificate with ASIC 
annually per section 53 of the National Credit Act, which must be signed by the 
CEO of the credit licensee.  INFO 135 sets out ASIC’s guidance on completing 
annual compliance certificates. 
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4.17 Voluntary Industry Codes & Standard Practice 

Finally, there has been a general increase in uptake of voluntary industry codes 
of conduct and best practice in recent times, spurred on by the ACCC and other 
regulators (for example, see the ACCC’s statements in its “Guidelines for 
developing effective voluntary industry codes of conduct” or APRA’s statements 
of support for such codes in its 2018 and 2017 updates).   

Although these codes have not typically been utilised as a grounds for alleging a 
breach of directors’ duties, there have been instances where the judiciary has 
considered them, such as in cases where the codes have been incorporated into 
contracts (see NAB v Rose,4 for example).  It is unclear whether such codes 
would affect the scope of directors’ duties themselves.  It is also unclear whether, 
absent incorporation into a contract, the codes would even be actionable and – 
even if they were – by whom.  The clear exception to these issues are the 
industry codes of conduct which are given force of law under a specific provision 
of the Competition and Consumer Act). 

 

The judiciary has also considered standards and expected businesses practices 
when determining the scope of directors’ duties, most notably when considering 
whether chairpersons are subject to a higher duty than regular directors in ASIC 
v Rich.5  In ASIC v Rich, ASIC submitted evidence from two industry experts on 
the role of a chairperson of a listed company.  The evidence demonstrated that 
there were additional responsibilities that a chairperson had over and above that 
of an ordinary director.  The Court accepted this evidence as indicative of the 
responsibilities and standard of care expected of a chairperson.  As such, it is 
important for directors to consider standard industry practice and expectations 
when discharging their roles.  

5 The current state of play – Directors’ liability 

5.1 Introduction 

Currently there are over 700 pieces of legislation which impose various 
obligations on directors. The  fundamental duties of directors discussed in 
section 2 above have not substantively changed for many years.   

However, the influence of “soft law” guidance has increased as regulators are 
increasingly considering directors’ oversight of, and approach to, non-financial 
risks in their assessment of the discharge of the director’s duties.  Further, even 
though the fundamental duties of directors have not changed, the ways in which 
regulators pursue breaches of duties have changed and the penalties associated 
with a breach of duties have increased. 

Notably, the interim findings of the Royal Commission have been critical of 
companies’ pursuit of profits at the expense of honesty, and also of regulators for 
failing to take effective enforcement action.  However, the Royal Commission has 
not yet advocated for a change in the law, arguing that this would only add 
additional legal complexity to an already complex system.  

Rather, Commissioner Hayne has set down 6 key principles of conduct which are 
likely to influence (amongst other things) the manner in which regulators assess 
whether a breach of the law or duty has occurred, and a matter should be 
prosecuted.  These are: 

(a) Obey the law; 

(b) Do not mislead or deceive; 

                                                      
4 [2016] VSCA 169. 
5 (2009) 75 ACSR 1. 
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(c) Act fairly;  

(d) Provide services that are fit for purpose; 

(e) Deliver services with reasonable care and skill; and 

(f) When acting for another, act in the best interests of that other. 

5.2 Accessorial liability 

The traditional approach to extending corporate liability to directors is by way of 
accessorial liability.  For example, a director who is involved in a contravention of 
the prohibitions relating to transactions affecting share capital contravenes the 
Corporations Act (see for example, sections 256D(3), 259F(2) and 260D(2)).  If 
such a contravention is dishonest, then the director will have committed an 
offence (as set out in sections 256D(4), 259F(3) and 260D(3), respectively).   

Under section 79 of the Corporations Act, a director will be involved in an offence 
if they: 

(a) aided, abetted, counselled or procured the contravention; 

(b) induced the contravention, whether by threats or promises or otherwise; 

(c) were in any way knowingly concerned in or party to the contravention, 
whether by act or omission or directly or indirectly; or 

(d) conspired with others to effect the contravention. 

The requirements to prove accessorial liability are based on the two key 
principles set out in Yorke v Lucas,6 being that a person can only be convicted of 
accessorial liability if they both had knowledge of the contravention (or the 
essential factual elements of that contravention (see Re HIH Insurance Ltd (in 
prov liq)) and intentionally assisted in that contravention.  A person is unable to 
intentionally assist in a contravention if they do not have actual knowledge of the 
contravention.   

One of the other major elements of accessorial liability for directors is that it is 
dependent on proving the liability of the company.  In other words, the primary 
offence committed by the company must be proved by ASIC before an 
accessorial liability case can be brought.   

5.3 Current approach and the “stepping stones” method 

Given the difficulties in satisfying the elements of accessorial liability, regulators 
are instead becoming more aggressive in pursuing directors for breach of a 
fundamental directors’ duty by using the “stepping stones” method.  The 
“stepping stones” method involves a regulator alleging that a director has 
breached their duty of care and diligence under section 180 of the Corporations 
Act if a director fails to prevent a company from contravening its legal 
obligations7.   

                                                      
6  (1983) 49 ALR 672.  
7  Dr Rosemary Teele Langford, ‘Corporate culpability, stepping stones and Mariner – contention 

surrounding directors’ duties where the company breaches the law’ (2016) 34 Company & 
Securities Law Journal 75, 78: ‘The first stepping stone involves an action against the company 
for breach of the Corporations Act or some other law; the second stepping stone is that the 
director breached the duty of care in exposing the company to risk of prosecution or liability. 
Under the stepping stones model, a breach of directors’ duties may be found based on a 
company’s contravention without proof of ‘involvement’ in the company’s breach.’    
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The “stepping stones” method is often used by regulators in circumstances 
where they wish to ascribe liability to directors as a result of a significant 
corporate incident.  It is important to note that ASIC is not required to 
successfully prosecute the underlying corporate contravention of the law in order 
to bring an action under section 180.  All that needs to be proved on the balance 
of probabilities is that the corporation breached the law, regardless of whether 
such an action is brought against them. 

The primary advantage of a section 180 “stepping stones” action is that the 
regulator is able to impose penalties on directors in circumstances where the 
corporation is not liable to be penalised.  This was the case in Gillfillan v ASIC8 
(one of the James Hardie cases), where no offences were proved against the 
corporation for the release of a misleading ASX announcement, but the directors 
were still found to have contravened section 180, and were penalised and 
disqualified.  

While there is no general duty for a director to prevent contraventions of the law, 
section 180 imposes a duty on directors (perhaps best summarised by Brereton J 
in ASIC v Maxwell9) to exercise a reasonable degree of care and diligence in the 
discharge of their duties where it is reasonably foreseeable that a failure to do so 
might harm the interests of the company.  In the context of “stepping stones” 
actions, this refers to the circumstance where a director either knew or would 
have been put on inquiry about a potential contravention of the law which 
foreseeably could have resulted in a risk of harm to the company.  In such 
circumstances, directors must demonstrate reasonable care and diligence to 
ensure the company complies with the law.  This is the so-called “duty of 
oversight”.    

It is important to distinguish this section 180 duty from the circumstance where 
specific legislation expressly requires directors to take all reasonable steps to 
ensure compliance with the law.  For example, section 344(1) places a 
requirement on directors to take all reasonable steps to ensure the company 
complies with its corporate reporting obligations.   

In the latter scenario, it is a potential defence for directors to claim that they took 
all reasonable steps to ensure compliance with the statutory requirements, but 
that the breach still occurred.  In the case of “stepping stones” actions under 
section 180, the test is an objective test based on what a “reasonable person 
would do if they were a director of a corporation in the corporation’s 
circumstances” (see ASIC v Cassimatis10, ASIC v Flugge11).  This is a technical, 
but not insignificant distinction.  While an objective person acting reasonably 
might take reasonable steps to ensure legal compliance (i.e. by setting up 
internal compliance functions and reporting systems), they may also be obliged 
to make inquiries in circumstances where they have been put on notice regarding 
a potential breach.  In considering the acts or omissions of a director, Beach J 
held in ASIC v Mariner12 that a Court would consider: 
 
“the director’s position and responsibilities, the director’s experience and skills, 
the terms and conditions on which he has undertaken to act as a director, how 
the responsibility for the company’s business has been distributed between the 
directors and the company’s employees, the informational flows and systems in 
place and the reporting systems and requirements within the company.” 

However, what is clear from notable cases like ASIC v Flugge is that there is a 
low threshold for liability where an individual director has been put on inquiry 

                                                      
8 [2012] NSWCA 370.  
9 (2006) 59 ACSR 373.  
10 [2016] FCA 1023. 
11 [2016] VSC 779. 
12 [2015] FCA 589. 



 

 King & Wood Mallesons 
39212530_6 

Analysis of Australian Corporate Governance for the  
Business Council of Australia 
29 January 2019 

35 

 

regarding a potential risk to the company.  This means that if a director were to 
be aware of a potential risk to the company arising out of a contravention of the 
law despite the pre-existing compliance framework of that institution, such a 
director would be unable to rely on the judgment of another to whom they had 
delegated their duty of management (for example, senior executives) and would 
be under a duty to inquire into the matter.   

A breach of the duty to exercise reasonable care and skill may arise in two 
contexts: 

(a) an active decision by the board that was negligent; or  

(b) a failure to monitor where due attention would arguably have prevented 
the loss complained of.   

It has also been established that the section 180(2) defence of the business 
judgment rule (i.e. that Directors exercised their business judgment) does not 
apply to a failure to monitor compliance appropriately (as confirmed by Austin J 
in ASIC v Rich at paragraph 7278).  However, in ASIC v Mariner the Court found 
that the director of Mariner Corporation (Mr Olney-Fraser) was entitled to rely on 
the business judgment rule.  In that case, the contravention of law was a 
contravention of section 631(2)(b) for announcing a takeover without properly 
considering funding of the takeover, i.e. the board had taken an active decision 
which was allegedly negligent.   

It is essential that the failure by the directors to discharge their duties with 
reasonable care and skill creates a foreseeable risk of harm to the company 
itself, and not merely be negligence which was simply contrary to general norms 
of conduct (see, for example, ASIC v Cassimatis).  In assessing the risk of harm, 
it is important to adopt an ex ante perspective in considering not just the potential 
risks and downsides, but also the potential benefits, to determine whether the 
course of action taken foreseeably led to a risk of harm.  However, harm is not 
restricted to financial interests and should not be read narrowly. For example, 
harm to a company’s reputation may also constitute harm to a company’s 
interests.  Indeed, in notable cases such as ASIC v Cassimatis and ASIC v 
Flugge, reputational damage was a significant factor in finding that the directors’ 
failure to monitor compliance with relevant laws caused harm. 

As a result of the report produced by the taskforce who reviewed ASIC’s 
enforcement regime, legislation is being introduced which would have the effect 
that if a director is found to have breached a directors’ duty, the maximum 
penalty for that director will be the greater of 4,500 penalty units (at the current 
value attributed to each penalty unit, this would equate to currently $945,000 
rather than $200,000 which is the current penalty) or three times the value of 
benefits obtained or losses avoided.  This has had the strange outcome that it is 
better for a director to be charged with a criminal offence than with a civil offence 
as the potential penalty is less.  

5.4 Class actions 

A number of features of the legal regime relating to the disclosure of information by 
listed companies has resulted in the wave of shareholder class actions 
experienced over the last twenty years.  These features include: 
 

(a) the listing rules of the ASX requiring that a listed company immediately 
disclose information that a reasonable person would expect to have a 
“material effect” on the price or value of the company’s shares, once the 
company becomes aware (or ought to have become aware) of that 
information (subject to prescribed exceptions); 

(b) there being no requirement that the company be aware of the fact that 
the information might have a “material effect”, only that the company is 
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aware of the information itself.  In other words, a company which wrongly 
judged an information not to be material and, on that basis, chose not to 
disclose it, would contravene the listing rules;  

(c) the definition of “material effect” in the listing rules (and Corporations 
Act) being relatively undemanding and commonly misunderstood.  It 
does not require that disclosure of the information would move the share 
price up or down by a particular, material amount (e.g. 5%).  Instead, it is 
satisfied if the information would, or would be likely, to influence persons 
who commonly invest in securities in deciding whether to acquire or 
dispose of shares in the company; 

(d) section 674 of the Corporations Act giving statutory force to the 
continuous disclosure obligations in the listing rules. Breach of those 
disclosure obligations can render a company liable to a civil penalty and 
enlivens broad compensation powers of the Court; 

(e) a claimant not necessarily needing to prove that they relied on a 
particular piece of information (or would have acted differently had 
material information been disclosed) in order to claim compensation 
(although this issue is subject to some legal uncertainty); 

(f) Australian legislation containing broad prohibitions on conduct which is 
misleading or deceptive, including by silence.  This applies not just to 
companies, but also to their directors, executives and other 
representatives.  There is no requirement that a company realise that it 
is engaging in misleading or deceptive conduct for the prohibition to be 
engaged; and 

(g) the legal barriers to commencing a class action being low (e.g. there is 
no certification requirement as exists in many other jurisdictions).  Many 
class actions are funded by experienced litigation funders. The 
uncertainties and procedural questions which hindered many early class 
actions have, for the most part, been resolved, and the Courts have 
largely adopted a facilitative approach in allowing novel funding models. 

5.5 ALRC Inquiry into Class Action Proceedings and Third Party 
Litigation Funders 

On 11 December 2017, the Attorney-General of Australia (Senator Brandis QC) 
provided terms of reference to the Australian Law Reform Commission (“ALRC”) 
for the Inquiry into Class Action Proceedings and Third Party Litigation Funders 
(“Inquiry”).  The Inquiry has focussed on the increased prevalence of class 
action proceedings and the applicable regulatory framework (or lack thereof).  

In its discussion paper, the ALRC made two primary recommendations:  

 that funding deals should be treated as financial products (and therefore 
rendering litigation funders subject to financial service licensing 
requirements); and 

 that the Australian Government commission a review of the legal and 
economic impact of continuous disclosure obligations with regard to the 
propensity for class actions to utilise breaches of these obligations as 
grounds for an action. 

In its submission to the inquiry, ASIC rejected both of these recommendations, 
stating that, in their view, litigation funding would be better regulated by the 
courts (such as through court-ordered security for costs), and that they do not 
see the need for such a review, given that the “economic significance of fair and 
efficient capital markets dwarfs any exposure to class action damages”.  
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It is worth noting, however, that the first recommendation has received 
widespread support, with the Attorney-General (Christian Porter) stating that it 
was ‘one of the less contentious’ recommendations of the discussion paper.  

The ALRC delivered its final report to the Attorney-General on 21 December 
2018, which must be tabled in Parliament within 15 sitting days. 

6 Lessons from overseas jurisdictions 

6.1 Introduction 

The question is often asked “is there anything which the Australian corporate 
governance model should adopt from another jurisdiction”?  Whilst the Australian 
corporate governance model is strong, given the interim findings from the Royal 
Commission and the draft ASX Governance Principles, it may be useful for 
Australian directors to study certain overseas jurisdictions in order to prepare 
themselves for changes to the governance structure which may be imminent.  

6.2 UK developments 

Whilst UK and Australian corporate governance principles are broadly similar, 
there are certain key distinctions.  One such distinction is the codification of the 
principle of “enlightened shareholder value” under section 172 of the UK 
Companies Act 2006.  The section places a duty upon directors to act in a way 
that they consider, in good faith, to be the most likely to promote the success of 
the company for the benefit of its members as a whole, with regard to a series of 
factors.  These factors include the interests of the company’s employees, 
customers and suppliers, the likely long term consequences of any decision, and 
the impact that the company’s operations may have on the wider community and 
environment. 

It is important to note that the factors are not listed exhaustively – that is, they are 
examples of factors that directors must have regard to, but do not constitute the 
only factors they should consider.  Although this section has expressly 
broadened the scope of stakeholder interests which should be considered, the 
obligation is merely for directors to ‘have regard to’ such factors - the duty does 
not require directors to do more than consider these factors in good faith and with 
due diligence when making decisions.  As a result, it is questionable whether 
section 172 imposes a more onerous burden on directors than what is currently 
expected in the Australian system.  

Another notable UK development is the adoption of the Stewardship Code, which 
sets out a series of ‘if not, why not’ principles for ‘Institutional Investors’, being 
asset owners and managers with equity holdings in UK listed companies. The 
seven principles of the code state that such investors should: 

 Publicly disclose their policy on how they will discharge their stewardship 
responsibilities; 

 Have a robust policy on managing conflicts of interest in relation to 
stewardship which should be publicly disclosed; 

 Monitor their investee companies; 

 Establish clear guidelines on when and how they will escalate their 
stewardship activities; 

 Be willing to act collectively with other investors where appropriate; 

 Have a clear policy on voting and disclosure of voting activity; and 
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 Report periodically on their stewardship and voting activities. 

6.3 German developments 

Another useful jurisdictional comparison is provided by the German, two-tier 
board system.  Public companies are required to have two boards, a 
management board, which decides the company’s objectives and effectively runs 
the company, and a supervisory board, which is responsible for appointing, 
guiding and monitoring the management board. 

The supervisory board is made up of directors that are appointed by both 
shareholders and employees respectively.  Companies with larger workforces 
must have a greater number of employee directors.  Although the supervisory 
board is not directly responsible for the running of the company, certain actions 
require supervisory board consent, such as the provision of a loan to a board 
member.  Further, the supervisory board has a review function, being responsible 
for (amongst other things) inspecting the company’s financial records, reviewing 
its annual report and reporting during the general meeting.  

Additionally, from the beginning of 2018, German companies limited by shares 
must report on environmental and ethical issues as part of a “non-financial 
declaration”. This declaration must also report on ecological sustainability and 
ethical and social responsibility. 

The dual board system was first adopted in German companies in the 19th 
century, and it became compulsory after the Second World War.  There is no 
clear reason why Germany adopted a dual board structure.  Some academics 
comment that it was based on the “mixture of economic, political and cultural 
factors” in Germany during the 18th century.  Others attribute the adoption to 
workers strikes in the then largest German industry of coal and steel production 
demanding “industrial democracy”.   

Finally, in Germany, a traditional lack of minority shareholder protection has led 
to large block-holdings as the more efficient investment choice.  This has also led 
to less liquid capital markets.  Some academics have hypothesised that, as a 
result, direct employee corporate control is needed to counterbalance immobility 
as well as a specialized, separate board, untainted by conflicts of interest related 
to the management.  A further explanation is that because a company depends 
on employees, the most effective compromise in Germany to permanently secure 
this resource is codetermination through a dual board structure.  
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2 Schedule 2 – Responsibilities and accountabilities matrix 

 Directors and the Board Management Shareholders 

Responsibilities 

Responsibilities 
describe the role 
that the relevant 
group plays 
within the 
governance 
framework of a 
company; that is, 
what is their job 
and what are 
they required to 
do?  

Discharging directors’ duties at common law and under statute. 

Appointing and supervising the Chief Executive Officer.  

Delegating certain management responsibilities to the Chief 
Executive Officer / management in accordance with the 
company’s constitution. 

Overseeing and supervising the performance of management 
responsibilities delegated to management.  

Performing non-delegable responsibilities imposed by statute.  

Participate in decision-making by the Board on behalf of the 
company.  

It is expected that directors should: 

▪ be familiar with the fundamentals of the business of the 
company; 

▪ keep informed about and monitor the company’s activities 
and financial status, and have a reasonably informed 
opinion of the company’s financial capacity; 

▪ regularly attend board meetings; and 

▪ review the company’s financial statements and board 
papers and make further inquiries where appropriate.  

Discharging responsibilities that have been 
delegated by the Board – this primarily relates 
to attending to the day-to-day management of 
the company’s business. 

The Chief Executive Officer is responsible for 
appointing and supervising the senior 
management team. 

To the extent that responsibilities are delegated 
to subordinates, overseeing and supervising the 
performance of those responsibilities.  

Ensuring that the Board is kept updated with 
material information relating to the company’s 
activities and financial status.  

Complying with their employment agreement 
and (where applicable) discharging duties as 
officers of the company. 

Contributing capital up to the maximum amount 
payable on shares held by the shareholder as 
determined by the terms attaching to those 
shares. 

Otherwise shareholders have rights to:  

▪ attend and speak at general meetings; 

▪ vote on shareholder resolutions; 

▪ requisition meetings and resolutions;  

▪ receive reports and notices from the 
company; 

▪ receive dividends determined by the 
company; and 

▪ participate in surplus assets on a 
winding up. 

These rights are determined by, and subject to, 
the terms attaching to their shares, the 
company’s constitution and the Corporations 
Act.  

Accountabilities 

Accountabilities 
describe which 
group bears the 
onus if relevant 
responsibilities 
are not 
satisfactorily 
discharged or 
implemented.  

Failure to discharge directors’ duties at common law and under 
statute. 

In addition, directors can be held accountable: 

▪ by shareholders exercising their votes at a general 
meeting (for example, to remove a director; or to pass a 
“strike” on the company’s remuneration report); and/or 

▪ if the company breaches the law by the regulator or other 
person commencing proceedings against the director for 
breach of duty or involvement in the contravention.  

Management can be held accountable by the 
Board exercising rights to:  

▪ terminate their employment; 

▪ vary or withhold remuneration; 

▪ vary scope of responsibilities; and/or 

▪ commence proceedings for breach of 
contract or (where applicable) breach of 
duty. 

Limited to contributing capital up to the 
maximum amount payable on shares held by 
the shareholder as determined by the terms 
attaching to those shares.  

Do not owe duties to the company – therefore 
shareholders are free to act in their own best 
interests.  
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Schedule 3 – Guidance Materials and Key Principles 

A number of organisations have published a range of guidance materials relating to corporate governance. Compliance with such guidance is not required by law, but can inform companies and boards in determining what matters may be 
relevant to stakeholders depending on the company’s particular circumstances. The range of “soft-law” guidance is fairly broad. 
 
Much of the guidance material published by ASIC, APRA or the ASX, while not mandatory to comply with, can often inform companies and boards about the principles pursuant to which those organisations will interpret, administer and 
enforce black-letter obligations. In particular, if a recommendation set out in the ASX Governance Principles and Recommendations is not followed, companies are required to disclose in their governance statement the reasons for not 
adopting that recommendation. On the other end of the spectrum are special interest groups such as environmental groups (e.g. Greenpeace) or groups focusing on ethical employment and supply chain practices (e.g. the Australian Centre 
for Corporate Social Responsibility). The guidelines published by these organisations provide insight into issues which may be important to investors and other stakeholders. Increasingly, between the regulators and special interest groups 
are a number of groups representing shareholder groups such as the Australian Council of Superannuation Investors (ACSI) and the Financial Services Council (FSC) who have published broader voluntary reporting guidelines. Issues 
beyond financial returns are now becoming the basis of shareholder activism, and therefore can pose concerns to companies and boards if dismissed without due consideration. 
 
A meaningful comparison of much of the “soft-law” guidance developed by special interest groups (such as voluntary codes of conduct) is relatively difficult. These guidance materials often target particular sectors and circumstances, 
meaning that they may have little applicability outside of those targeted sectors or circumstances. The table below sets out “soft-law” guidance materials that are published and aimed at all companies. The areas of governance listed on the 
vertical axis align with the key areas of governance noted by ASIC on its website.  
 

Governance area ASIC 
APRA (Prudential Standard CPS 510 – 
September 2018 Draft) 

ASX (Principles of Corporate Governance 
3rd edition) ACSI 

Managing conflicts of interest Related Party Transactions (RG 76) 

Transparency to stakeholders is a key principle guiding 
conflicts of interest. 

Consider that the section 195 Corporations Act restriction on 
directors attending meetings and voting on matters of material 
personal interests extends to all meetings of the board and 
other committee meetings and all procedures related to a 
meeting, including circular resolutions. 

Any restrictions on directors voting contained in a company’s 
constitution are in addition to section 195. 

Material personal interests are those which have the capacity 
to influence the vote of the director and where the interest is 
for the benefit of the director and not for some third party only.  

‘Arm’s length’ means a relationship between parties in which 
neither bears the other any special duty or obligation, and they 
are unrelated, uninfluenced and acting in their own interests. 

A good indicator of ‘arm’s length’ is whether the transaction is 
comparable to those completed in similar circumstances 
between unrelated parties in a contract for legitimate 
commercial bargain. 

Directors may need to obtain professional and expert advice to 
ensure that they can assess all aspects of proposed related 
party transactions. 

Directors have a heightened obligation to ensure the 
necessary corporate approvals are obtained when there are 
potential conflicts of interest. 

Directors should only rely on the exceptions to allow related 
party transactions when they are persuaded that the 
exceptions actually apply, rather than it being merely arguable 
that they apply. 

When approval must be obtained, directors have a duty to give 
full and proper disclosure of the related party transaction to 
fully and fairly inform members. It may sometimes be 
necessary to provide an independent experts’ report regarding 
the transaction to ensure full and fair disclosure is obtained. 

In considering its opinion on any disclosure materials to be 
tabled at a related party transaction meeting, ASIC will have 
regard to the guidance set out above.  

The board may delegate authority to management 
with respect to certain matters as decided by the 
board. The board cannot abrogate its 
responsibility for oversight of the functions 
delegated to management. 

Governance Principle: Lay solid foundations 
for management and oversight 

A listed entity should establish and disclose the 
respective roles and responsibilities of its board 
and management and how their performance is 
monitored and evaluated. 

By articulating the division of responsibilities, the 
board and management will help manage 
expectations and avoid misunderstandings about 
roles and accountabilities.  

Importance of disclosure (ACSI Governance 
Guidelines) 

Proper disclosure is critical to managing conflicts 
of interest. Investors cannot make informed 
judgements on these issues without proper 
disclosure. 

Board structure can play an important role in 
managing conflicts. The composition of the board, 
including the number of independent directors, 
and the role of committees, are effective tools at 
managing conflicts. 

Boards should adopt a comprehensive approach 
for managing potential related-party transactions, 
including disclosure of their relevant policy and 
any action taken to manage related-party 
transaction risks. Investors are entitled to seek an 
explanation to satisfy themselves that the board’s 
decision in the matter was made in the company’s 
best interests. 

The board should not take a merely legalistic and 
narrow approach to related-party transactions, but 
also consider their underlying purpose. 
Transparency is key to managing these types of 
conflicts. 
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Governance area ASIC 
APRA (Prudential Standard CPS 510 – 
September 2018 Draft) 

ASX (Principles of Corporate Governance 
3rd edition) ACSI 

It is unlikely that ASIC will grant relief from the requirement to 
hold a meeting except in limited circumstances. 

Notification of directors’ interests in securities – listed 
companies (RG 193) 

Requirements to disclose interests to ASIC under section 
205G are separate but complementary to those in ASX Listing 
Rule 3.19A. Disclosures provided to the ASX under Listing 
Rule 3.19A waive the requirement for directors to disclose to 
ASIC. 

AGM and shareholder engagement Annual General Meeting (RG 44) 

ASIC may grant an extension for the time to hold an AGM only 
if the inability of a company to hold its AGM on time is due to 
factors beyond its control or ASIC is persuaded that it is in the 
interests of shareholders to do so to consider issues that may 
arise at the AGM. 

Collective action by investors (RG 128) 

Investors should be able to hold the board (and through the 
board, management) to account for the entity’s performance. 

The benefits of engagement must be balanced against the risk 
of inappropriate acquisition of control - this is why the takeover 
and substantial holding provisions have been enacted.  

Conduct that is unlikely to trigger the takeovers or substantial 
holdings provisions include meetings about voting, raising 
matters with the board, disclosing voting intentions on 
resolutions, encouraging investors to vote in a particular way, 
or investors making representations about the policies, 
practices or particular actions a company might consider 
taking.  

In responding to collective action, directors must ensure they 
do not act in the interest of any individual investor or collection 
of investors, but continue to act for the benefit of the company. 

In election or proxy solicitation cases, directors must ensure 
they do not expend significant corporate funds on material 
relevant only to questions of personality. 

Engaging with particular groups of investors may result in the 
disclosure of price-sensitive information not already disclosed 
to the market as a whole. 

Effective disclosure to shareholders (RG 247) 

Any business or contextual material included in relation to an 
operating and financial review but contained in the Operating 
and Financial Review (“OFR”) itself and should not be 

incorporated by reference to other documents.  

An OFR may require matters to be disclosed concerning a 
related entity, such as in circumstances where the OFR is of a 
managed investment scheme and the related entity is the 
responsible entity. 

An OFR should concisely present key information about an 
entity’s operations and financial position, including highlighting 
any material transactions and events that have taken place, 
and provide an overview of the entities business strategies and 
prospects for future financial years. Much of this information 
may already have been provided to the market. 

Business information should be tailored to the individual 
circumstances of the entity and the business environment it 
operates in.  

No specific guidance. Governance Principle: Safeguard integrity in 
corporate reporting 

Auditors at AGMs 

A listed entity that has an AGM should ensure 
that its external auditor attends its AGM and is 
available to answer questions from security 
holders relevant to the audit. 

Governance Principle: Respect the rights of 
security holders 

Listed entities should provide information to its 
security holders in an appropriate and easy to 
access manner to allow them to exercise their 
rights as security holders effectively. 

A listed entity should provide information 
regarding corporate governance on its website, 
include copies of meetings of security holders, 
announcements to ASX, webcasts and/or 
transcripts of meetings etc. 

Investor relations programs 

An investor relations program should facilitate 
effective two-way communication with investors, 
and should also run in tandem with a wider 
stakeholder engagement program. 

Listed entities should give security holders the 
option to receive communications from and send 
communications to the entity and its security 
registry electronically. 

Concurrent interests (ACSI Governance 
Guidelines) 

While director and shareholder interests may not 
always align, directors tend to make decisions in 
the best interests of the company where those 
decisions emphasise long-term financial 
sustainability. 

Shareholder engagement (ACSI Governance 
Guidelines) 

Directors should provide opportunities for 
shareholder engagement on a regular basis, and 
not restrict these to AGMs. They should also 
ensure that they adequately address any 
shareholder questions. 

The ability of shareholders to propose resolutions 
at meetings is an important right that must be 
safeguarded. 

For example, shareholders should not have to 
meet unduly difficult thresholds to call meetings, 
propose resolutions or otherwise exercise their 
rights. 

Corporate governance structures and practices 
should protect and enhance board accountability. 



 

 King & Wood Mallesons 
 

Schedule 3 – Guidance Materials and Key Principles 
 

43 

 

Governance area ASIC 
APRA (Prudential Standard CPS 510 – 
September 2018 Draft) 

ASX (Principles of Corporate Governance 
3rd edition) ACSI 

An OFR should include a discussion of environmental and 
other sustainability risks where those could affect the entity’s 
achievement of its financial performance or outcomes 
disclosed, taking into account the nature and business of the 
entity and its business strategy. This review should not contain 
an exhaustive list of generic risks that might potentially affect a 
large number of entities. 

Environmental risks are more likely to affect certain entities, 
e.g. industrial or mining entities. 

Director oversight of financial 
reporting and auditing 

Solvency (RG 22) 

When providing an opinion on the solvency of the company, 
directors are obliged to consider a company’s capacity to pay 
its debts which it has incurred as at that date, not at the end of 
the financial year. 

There is a prospective element meaning directors should also 
consider any future debts the company is likely to incur. 

Directors are able to give qualified statements as to the 
solvency of the company, but this is not a substitute for the 
proper discharge of their responsibilities. 

Financial Reporting (INFO 183) 

Directors are entitled to delegate to others the preparation of 
books and other reports but must take an intelligent interest in 
the information available. Directors are required to have sound 
financial knowledge to ensure meaningful and useful 
information is provided to markets and users.  

Audit committee 

The institution should have an audit committee 
with at least three members, all of whom are non-
executive directors and the majority of whom are 
independent directors. The audit committee 
should be chaired by an independent director who 
is not the chair of the board. 

The committee must have oversight of all APRA 
statutory reporting requirements and other 
accounting and financial reporting requirements. 

The audit committee must at all times have free 
and unfettered access to senior management, the 
internal auditor, the heads of all risk management 
functions, the auditor and the appointed actuary 
of the institution.  

 

 

Governance Principle: Lay solid foundations 
for management and oversight 

Management are responsible for providing the 
board with accurate, timely and clear information 
to enable the board to perform its responsibilities. 

Governance Principle: Safeguard integrity in 
corporate reporting 

Audit committee 

The board of a listed entity should have an audit 
committee with at least three members, all of 
whom are non-executive directors and the 
majority of whom are independent directors. The 
audit committee should be chaired by an 
independent director who is not the chair of the 
board. 

The audit committee should have a charter that 
clearly sets out its role and confers all necessary 
powers to perform its role. 

Financial statements sign off 

The board of a listed entity should, before it 
approves the entity’s financial statements for a 
financial period, receive from its CEO and CFO a 
declaration that, in their opinion, the financial 
records of the entity have been properly 
maintained and that the financial statements 
comply with appropriate accounting standards. 

Financial reporting (ACSI Governance 
Guidelines) 

The more comprehensive the reporting regime, 
the more benefit there will be to investors. 

Disclosure should be predicated upon 
transparency. Companies will be more likely to 
attract long-term capital if they disclose sufficient 
information to give investors’ confidence in the 
identification and management of key ESG risks. 

Risk oversight Climate Risk (Report 593) 

Climate risk may be an important factor in the relative strength 
of an entity’s business. 

Climate risk disclosures are currently not consistent in their 
form and content, making comparisons between climate risks 
for different companies quite difficult.  

Some companies also provide general risk disclosures (e.g. 
high level statements acknowledging the presence of climate 
change). These disclosures are not useful for identifying the 
risks created by climate risk exposure because each company 
is impacted differently by climate risk.  

Other companies disclose various elements of their climate 
risk information across multiple documents or combine it with 
their background information on climate change, making it 
difficult to adequately understand the full nature of that 
company’s climate risk exposure. 

Audit Arrangements 

The board of directors is ultimately responsible for 
oversight of the sound and prudent management 
of an institution. 

Internal audit 

An institution regulated by APRA must have an 
independent and adequately resourced internal 
audit function. If the institution does not believe 
this is necessary, it must seek an exemption from 
APRA. 

The objectives of the audit function include 
evaluation of the adequacy and effectiveness of 
the financial and risk management framework of 
the institution and the internal audit function must 
have unfettered access to business lines and 
support functions. 

Risk committee 

An institution regulated by APRA must have a risk 
committee with at least three members, all of 
whom are non-executive directors and the 

Governance Principle: Recognise and manage 
risk 

Risk committee 

Listed entities should have some form of risk 
committee, whether it be stand-alone or combined 
with the audit committee or through a combination 
of other board committees. 

The board or a committee should review the 
entity’s risk management framework at least 
annually to satisfy itself that it continues to be 
sound and disclose whether such a review has 
taken place. 

Audit function 

An entity should disclose if it has an internal audit 
function, how the function is structured and what 
role it performs. If there is no internal audit 
function, the entity should disclose this and also 
the processes for evaluating and improving the 
effectiveness of its risk management and internal 
control processes.  

Concurrent interests (ACSI Governance 
Guidelines) 

Risk oversight is a critical responsibility of the 
board. Boards can demonstrate effective risk 
management through corporate reporting and 
public disclosure. 

Material risks (ACSI Governance Guidelines 
and ESG Reporting Guide) 

Good governance requires boards to consider 
and manage all material risks facing their 
company, including ESG risks. 

Disclosing information on a range of ESG issues 
provides an opportunity for the company’s board 
and management to demonstrate strategic 
thinking in relation to long-term financial 
sustainability beyond achievement of short-term 
financial targets. 

Companies that are well governed and effectively 
manage their environmental and social impact are 
more sustainable over the long term. 
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majority of whom are independent directors. The 
risk committee should be chaired by an 
independent director who is not the chair of the 
board. 

The risk committee must endorse the 
appointment and removal of the institutions chief 
risk officer.  

The risk committee must have free and unfettered 
access to senior management, risk and financial 
control personnel and other parties in carrying out 
its duties. 

ESG risks 

Listed entities should disclose whether they have 
any material exposure to economic, 
environmental and social sustainability risks. 

Reporting should focus on material risks. 

 ESG risks are material, where a 
reasonable person would consider the 
information to have an impact on a 
company’s valuation or the sustainability 
of its operations. 

 Companies should inform stakeholders 
about any standards applied to 
determine materiality and in the 
preparation of ESG key metrics. 

Handling of corporate information Continuous disclosure obligations (RG 73) 

ASIC is the entity that issues infringement notices for breaches 
of the listing rules. 

When determining the seriousness of a breach, ASIC 
considers the impact of the breach on the entity’s securities, 
the factual circumstances giving rise to the breach, the 
materiality of the information that is the subject of the breach, 
the adequacy of the entity’s internal controls, and the conduct 
of the entity before the alleged breach.  

ASIC is required to consult with the ASX before bringing an 
infringement notice, but the ASX’s opinion is not binding on 
ASIC. 

Handling of confidential information (Report 393) 

To avoid leaks of market sensitive information, listed entities 
should have written policies for handling confidential 
information and ensure that the policy is well understood. 
Entities should also refrain from trying to manage market 
expectations through selective briefings. Instead, companies 
should focus on making access to their briefings as broad as 
possible. 

Entities should prepare for leaks by composing draft requests 
for trading halts and ASX announcements. 

Providing information to APRA 

No prospective, current or former officer, 
employee or contractor may be constrained or 
impeded (whether by confidentiality clauses or 
other means) from disclosing information to APRA 
or discussing issues of relevance to the 
management and prudential supervision of the 
institution with APRA. 

Governance Principle: Make timely and 
balanced disclosure 

Continuous disclosure policy 

A listed entity should have a written policy for 
complying with continuous disclosure obligations 
and disclose that policy. 

Balanced disclosure means disclosing both 
positive and negative information. 

Disclosure policies should also consider 
safeguarding confidentiality of corporate 
information to avoid premature disclosure. 

 

No specific guidance. 

Executive remuneration (including 
employee incentive schemes) 

Employee incentive schemes (RG 49) 

Employee incentive schemes involve the offering of financial 
products by an employer to its employees, which trigger a 
range of obligations under the Corporations Act. 

ASIC grants relief from the obligations when the scheme is 
designed to support interdependence between the employer 
and its employers for their long term mutual benefit, there is 
adequate production for participants in the scheme and the 
objective of the offer is not fundraising. Schemes that meet 
these conditions are automatically granted relief under Class 
Order 14/1000 (Listed Entities) and 14/1001 (Unlisted Entities) 
(subject to meeting certain filing requirements).  

Remuneration policy 

The remuneration policy must be documented 
and must be designed to support the institution’s 
long term financial soundness and the risk 
management framework of the institution. 

Any performance based components of 
remuneration must be designed to align 
remuneration with the outcomes of business 
activities and the time necessary for the outcomes 
of business activities to be reliably measured. 

The remuneration policy must allow for 
remuneration to be revised downward to zero by 
the board or the compliance committee (or in the 
case of an institution with a foreign holding 
company, the senior officer outside Australia) to 
protect the financial soundness of the institution 
or respond to significant, unexpected or 
unintended consequences.  

Board remuneration committee 

A locally incorporated institution must have a 
board remuneration committee that complies with 
CPS510. 

Governance Principle: Lay solid foundations 
for management and oversight 

Listed entities should have a written agreement 
with each director and senior executive setting out 
the terms of their appointment, including their 
remuneration. 

 

Governance Principle: Remunerate fairly and 
responsibly 

Remuneration Committee 

The board of a listed entity should have a 
remuneration committee with at least three 
members, all of whom are non-executive directors 
and the majority of whom are independent 
directors. The remuneration committee should be 
chaired by an independent director who is not the 
chair of the board. 

Remuneration policies and practices for non-
executive directors should be disclosed 
separately for those policies for executive 
directors. 

Remuneration (ACSI Governance Guidelines) 

Remuneration should always be aligned to the 
delivery of company strategy, and be designed to 
promote long-term performance/shareholder 
value creation. 
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The committee must have at least three 
members, all of whom are non-executive directors 
and the majority of whom are independent 
directors. The committee should be chaired by an 
independent director who is not the chair of the 
board. 

Non-executive directors should not receive 
performance-based remuneration such as options 
with performance hurdles or performance rights.  

Executive directors should not receive any 
termination payments if directors are removed for 
misconduct. 

Equity-based remuneration 

Any equity-based remuneration should be 
designed to avoid the risk of short-termism. 

Any equity-based remuneration scheme should 
include a policy regarding allowing participants to 
hedge any economic risk associated with 
participating in an equity-based remuneration 
scheme. 

Corporate culture No specific guidance. No specific guidance. Governance Principle: Act ethically and 
responsibly 

Code of conduct 

A listed entity should have a code of conduct for 
its directors and employees and disclose that 
code or a summary of it. 

A listed entity’s code of conduct must be, and 
must be seen to be, a meaningful statement of a 
company’s values. 

Acting ethically and responsibly goes well beyond 
mere compliance with legal obligations and 
involves acting with honesty, integrity and in a 
manner that is consistent with the reasonable 
expectations of investors and the broader 
community. This may include: 

 Respecting the human rights of 
employees and not employing forced, 
compulsory or child labour even in 
jurisdictions where this is legally 
permitted; 

 Creating a safe and non-discriminatory 
workplace; 

 Dealing honestly and fairly with suppliers 
and customers; 

 Acting responsibly towards the 
environment; and 

 Only dealing with business partners who 
demonstration similar ethical business 
practices. 

Core principles (ACSI Governance Guidelines) 

Corporate governance should be viewed as a 
positive driver towards maximising long-term 
value creation for stakeholders. 

ESG issues (ESG Reporting Guide 2015) 

Companies rely on stakeholders to operate and 
succeed, including governments, employees, 
communities, investors, consumers and suppliers. 
Effectively engaging with stakeholders is key to 
maintaining this license to operate. 

Corporate culture (ACSI Governance 
Guidelines) 

Good culture can contribute to the attraction and 
retention of talent, the development and 
maintenance of reputation and trust, and can 
support the effectiveness and efficiency of 
operational management. This can contribute to 
financial strength and resilience. By contrast, bad 
culture can have dire consequences for 
shareholder value. 

Corporate actions involving share 
capital 

Share buy-backs (RG 110) 

ASIC’s concerns with share buy-backs relate to an entity’s 
ability to disclose all material information, ensuring fairness 
between shareholders and ensuring a buy-back does not lead 
to insolvency. 

If shareholder approval is required for a buy-back, the 
statement must contain all information known to the company 
that is material for the decision. An independent expert’s report 
may be a useful provision if a company is proposing to buy-
back a significant portion of shares. 

No specific guidance. No specific guidance. Transactions impacting on shareholders 
rights and obligations (ACSI Governance 
Guidelines) 

It is the board’s responsibility to exercise 
independent judgement to ensure these 
transactions are conducted in accordance with 
existing shareholders’ interests. 
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Non-cash consideration can expose directors to significantly 
greater liability to ensure the buy-back provisions are met. 

Directors as gatekeepers of 
information 

Due diligence practices in IPOs (Report 484) 

Issuers should adopt a robust due diligence process, maintain 
oversight over the process, investigate the information 
provided during the process, keep records of the key issues 
and verify all material issues. 

Directors are responsible for the contents of the prospectus 
and should ensure that the contents are complete. 

Documentation of a prospectus should adopt a substance over 
form approach. 

Preventing insolvent trading (RG 217) 

Directors are less likely to breach their duty to prevent 
insolvent trading when they:  

 Keep informed about the financial affairs of the 
company; 

 Take positive steps to confirm the company’s 
financial position immediately after identifying 
concerns about the company’s viability; 

 Obtain appropriate advice; 

 Consider and acting on any advice in a timely manner 

ASIC will consider, amongst other things whether the director 
has put in place systems and processes to actively monitor the 
solvency of the company, what information the director actually 
obtained and reviewed and whether director knew or had 
reasonable grounds to suspect the company was unable to 
meet its debts and took active, timely and genuine steps to 
prevent the debt being incurred. 

No specific guidance. Governance Principle: Lay solid foundations 
for management and oversight 

Boards should have a policy on when and how 
directors may seek independent professional 
advice at the expense of the entities, when it is 
required for them to discharge their 
responsibilities. 

 

No specific guidance. 

Board structure No specific guidance. Governance arrangements 

The board must have a formal charter that sets 
out the roles and responsibilities of the board. 

The board must ensure that directors and senior 
management collectively have the full range of 
skills needed for effective and prudent operation 
of the institution. 

Board size and composition 

The board must have a minimum of 5 directors at 
all times, a majority of which are independent 
directors. 

Where a shareholding constitutes not more than 
15% of the institution’s voting shares, there 
should be not more than one director who is an 
associate of the shareholder where the board has 
up to 6 directors, and not more than two directors 
who are associates of the shareholder where the 
board has seven or more directors. 

Independent chairperson 

The chairperson of the board must be an 
independent director. The chairperson cannot 
have been the CEO of the entity at any time 
during the previous three years. If the position of 
CEO is unexpectedly vacated, the chairperson 

Governance Principle: Lay solid foundations 
for management and oversight 

A listed entity should ensure that appropriate 
checks are undertaken before it appoints a 
person or puts forward to security holders a new 
candidate for election as a director. 

The company secretary of a listed entity should 
be accountable directly to the board, through the 
chair, on all matters to do with the proper 
functioning of the board. The decision to appoint 
or remove a company secretary should be made 
by the board. 

A listed entity should have a diversity policy which 
includes requirements for the board to set 
measurable objectives for achieving gender 
diversity and to assess annually both the 
objectives and the entity’s progress in achieving 
them. 

This may be achieved by setting specific 
numerical targets for the proportion of women 
employed by the organisation, or achieving 
specific targets for the gender equality indicators 
in the Workplace Gender Equality Act. 

Diversity councils are unlikely to be effective 
without targets. 

Board composition and process (ACSI 
Governance Guidelines) 

The board must maintain oversight of the CEO 
and senior management – this ensures that the 
board is equally accountable for the company’s 
strategy. 

The chairperson must be independent from the 
CEO and should not be an executive director, to 
prevent an unacceptable concentration of power 
and a diminishing in accountability. 

Board diversity should be a key consideration in 
the appointment of directors;  companies that 
harness diversity are more likely to be successful. 

Companies should understand and appreciate the 
importance of independent non-executive 
directors in providing appropriate oversight. 

The board should develop appropriate procedures 
to ensure proper evaluation of performance, 
succession plans to prevent skills gaps arising, 
variations in tenure and clearly defined roles and 
responsibilities. 
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may serve as interim CEO for up to 90 days 
without APRA approval. 

A locally-owned and incorporated APRA-
regulated entity must have a majority of its 
directors ordinarily resident in Australia. 

Assessment of board performance and board 
renewal 

A board must have a procedure for assessing the 
performance of individual directors on an annual 
basis. 

The board must have a formal policy on board 
renewal to ensure it remains open to new ideas 
while retaining adequate expertise. The policy 
must give consideration to whether directors have 
served on the board for a period that could, or 
could reasonably be perceived to, materially 
interfere with their ability to act in the best 
interests of the institution.   

Any diversity program should be addressed at all 
levels (including the board level) and can include 
ethnicity, cultural background, age and sexual 
orientation. 

The board should have a process for periodically 
evaluating the performance of the board, its 
committees and individual directors; and disclose 
whether a performance evaluation was 
undertaken in the reporting period in accordance 
with that process. It should also implement a 
similar process for senior executives.  

Governance Principle: Structure the board to 
add value 

Nominations Committee 

A board of a listed entity should have a 
nomination committee which has at least three 
members, the majority of whom are independent 
and chaired by an independent director.  

The nomination committee should have a charter 
that clearly sets out its role and confers on it all 
necessary powers to perform that role.  

The boards of some listed entities may decide 
that they are able to deal efficiently and effectively 
with board composition and succession issues 
without establishing a nominations committee. If 
they do, they should disclose this in the annual 
report and explain the processes used to address 
board succession. 

A non-executive director should inform the chair 
of the board and the chair of the nomination 
committee before accepting any appointment as a 
director another listened entity, any other material 
directorship or any other position with a significant 
time commitment attached.  

Board skills matrix 

A listed entity should have a board skills matrix to 
identify gaps in the collective skills of the board 
that should be addressed as part of a listed 
entity’s professional development initiatives for 
directors.  

Independent directors 

Boards should identify which directors are 
independent, and it is important to insure that 
such independent directors are free of any 
interest, position, association or relationship that 
may influence their ability to bring an independent 
judgment.  

The board or nominations committee must 
regularly assess the independence of directors. 

A majority of the board of a listed entity should be 
independent directors. 

The chair of a board should be an independent 
director and should not be the same person as 
the CEO of the entity. 

Director training 
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Listed entities should have a program to induct 
new directors and provide appropriate 
professional development opportunities for 
directors to develop and maintain the skills and 
knowledge needed to perform their role 
effectively. 
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Schedule 4 – Legislative Developments 

There are over 700 legislative instruments that include provisions that can hold directors personally liable for the acts of the company. This table sets out key legislation that has introduced or amended statutory obligations applicable to 
directors and officers over time, beginning in 1989. Relevant content from each development is summarised, and its purpose has been identified.  

Legislative 
Development Content Purpose 

Corporations Act 1989 
(Cth) 

Introduced uniform legislation across Australia, removed duplicated material and simplified existing law.1 

Disclosure requirements were simplified to focus disclosure on information that investors needed to make informed 
investment decisions.2 

These changes were balanced against the inclusion of the general prohibition on misleading or deceptive conduct in 
relation to the trading of securities under section 52 of the Trade Practices Act.3 

To replace the inefficient co-operative regulatory scheme with a single national scheme.4 

Corporate Law Reform 
Act 1992 (Cth) 

Introduced a statutory duty to prevent insolvent trading and requirements that directors avoid conflicts of interests, as 
well as clarifying the objectivity of the statutory duty of care, within the Corporations Act 1989.5 

To implement recommendations from various senate committees and the Law Reform Commission concerning 
directors’ duty of care, insolvent trading and related party transactions.6 

Corporate Law Reform 
Act 1994 (Cth) 

Introduced an enhanced corporate disclosure scheme (featuring new continuous disclosure requirements and half-
yearly and annual directors’ reports)7, and empowered the court to order directors to comply with listing rules.8  

Directors also became subject to notification requirements regarding information published in a share prospectus.9   

The Act also relaxed restrictions on companies that limited them from insuring and indemnifying their directors.10 

Primarily to address ‘serious problems with the level of disclosure’ during the 1980s11, and to ensure that investors 
have ‘timely and accurate information’ relating to investment decisions.12  

Environment Protection 
and Biodiversity 
Conservation Act 1999 
(Cth)13 

 

Contained provisions that rendered executive officers (including directors) who were ‘concerned with’ or ‘took part in’ 
the ‘management of the body’ criminally and civilly liable for contraventions of the Act by a body corporate.14 

To provide an effective and integrated federal legislative framework that aligned with state environmental laws.15 

Corporate Law 
Economic Reform 
Program Act 1999 (Cth) 

Introduced a statutory derivative action for shareholders16, the duty to act in good faith in the best interests of the 
company and for a proper purpose owed by directors under section 181(1)17 and the statutory business judgement 
rule under section 181(2).18  

The Act also amended the statutory duty of care to account for the context in which the corporation was operating 
and the responsibilities that the director held.19 

The Act also reformed civil and criminal penalties for breach of the legislation, simplified the drafting and amending 
the relationship between civil and criminal proceedings.20 21 

To implement the proposals contained in the first four CLERP papers, with an emphasis on promoting ‘optimal 
corporate governance structures without compromising flexibility and innovation.’22 

Corporations Act 2001 

(Cth) 

Following the cases of Wakim23 and Hughes24, the Federal government repealed the Corporations Act 1989, and 
enacted the Corporations Act 2001 to create a single federal law of national application that avoided the constitutional 
pitfalls of the previous legislative arrangement.  

To address the issues raised in various HCA cases regarding the constitutionality of the Corporations Act 1989.25   

Financial Services 
Reform Act 2001 (Cth) 

Set up a broad regulatory framework for financial service providers, requiring that they hold an AFSL and comply with 
a range of obligations.26 

Amended market misconduct and insider trading provisions to change them from criminal to civil penalty provisions.27 

Introduced telephone monitoring of phone conversations between bidders and shareholders during takeovers.28 

To enact the CLERP 6 proposals, provide a uniform regulatory framework for financial product providers, reduce 
compliance costs and remove unnecessary distinctions between financial products.29 

Corporations Legislation 
Amendment Act 2003 
(Cth) 

Abolished the requirement for companies and managed investment funds to lodge annual returns with ASIC, 
replacing it with a requirement that such entities confirm or rectify an information extract provided by ASIC.30 

As part of this new reporting model, directors were now required to pass an annual resolution regarding the solvency 
of the company.31 

To implement the CLERP 7 reforms, which were primarily aimed at simplifying lodgement and compliance 
procedures.32 

Corporate Law 
Economic Reform 
Program (Audit Reform 
and Corporate 
Disclosure) Act 2004 
(Cth) 

The CLERP 9 reforms established a suite of auditing regulatory reforms that standardised regulation of the area and 
stressed auditor independence.33 

Financial reporting was also overhauled, with company CEOs and CFOs being required to make declarations relating 
to the accuracy of annual financial records.34  

Directors of public companies were now required to provide information that was necessary to give a true and fair 
view of the financial position and performance of the company in their directors’ report.35  

Further, the company’s financial report now needed to include information about executive remuneration, including 

Implementation of the CLERP 9 reforms, enacting major changes to auditing requirements (including provisions 
concerning auditor independence), executive remuneration, financial reporting, and enhanced disclosure 
obligations.40 
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how the amount was calculated.36   

The Chair of the AGM was also required to provide shareholders with a reasonable opportunity to ask questions or 
comment on directors’ remuneration and a non-binding vote regarding support of the remuneration must be 
conducted.37 

Breaches of continuous disclosure requirements also became civil penalty provisions, subject to a due diligence 
defence.38 

The reforms also introduced whistleblower protections under section 1317AA.39 

The Anti-Money 
Laundering and 
Counter-Terrorism 
Financing Act 2006 

(Cth) 

The Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cth) places broad obligations on a wide 
range of financial service providers.41 

These obligations include registration, know-your-customer provisions, keeping detailed records, and the creation 
and oversight of anti-money laundering and counter-terrorism programs.42 

The Act imposes civil and criminal penalties on entities that breach their obligations under the Act.43 Directors may be 
held personally liable under the Act if they knowingly breach, or knowingly cause a breach, of the Act to occur.44 

To effect a set of comprehensive reforms to Australia’s anti-money-laundering and counter-terrorism financing 
regime in order to keep pace with international trends and developments.45 

Corporations Legislation 
Amendment (Simpler 
Regulatory System) Act 
2007 (Cth) 

Consolidated executive remuneration disclosure requirements into the Corporations Act and Regulations, requiring 
that they form part of the directors’ report and be audited by an external auditor.46   

Additionally, remuneration disclosures were widened to apply to all disclosing entities that are companies.47 The 
scope of these disclosures was also widened to capture ‘key management personnel’, being persons who have 
‘authority and responsibility for planning, directing and controlling the activities of the entity’.48 

Widened the definition of ‘large proprietary company’ to apply to companies who satisfy two of the following: revenue 
of $25m, assets of $12.5m, and 50 employees or more.49 

The Act also repealed the provisions relating to telephone monitoring during takeover bids50, and removed the 
requirement for directors to seek member approval for low value related party transactions.51 

To simplify compliance regimes and reduce the regulatory burden on businesses.52 

Corporations Legislation 
Amendment (Financial 
Services Modernisation) 
Act 2009 (Cth) 

Repealed state and territory legislation that provided for personal liability of directors of trustee companies and 
enacted a set of additional, more onerous directors’ duties under section 601UAA.53 

Inserted a new chapter (5D) into the Corporations Act to harmonise the regulation of trustee companies and create 
a national market for trustee services.54 

Competition and 
Consumer Act 2010 
(Cth) 

The Competition and Consumer Act 2010 (Cth) prohibits a wide range of behaviour in trade and commerce55, and 
includes provisions that provide for persons (including directors) ‘involved’56 in a contravention to be held personally 
liable.57 

To consolidate Australian competition and consumer law and to increase consumer protections.58 

Work Health and Safety 
Act 2011 (Cth) 

The Work Health and Safety Act 2011 (Cth) creates a series of statutory duties to ensure (as is ‘reasonably 
practicable’) the health and safety of workers and persons who may be put at risk from the work of the business.59  

The penalty for breaching these duties varies with the culpability of the director, with penalties of up to $600,000 
and/or 5 years imprisonment for the most serious offences.60 

To create a national scheme governing workplace health and safety law in Australia, whilst allocating responsibility 
for ensuring safe workplaces to those who are in the best position to do so.61 

Corporations 
Amendment (Improving 
Accountability on 
Director and Executive 
Remuneration) Act 2011 
(Cth) 

Incorporated the ‘two strikes’ test in regard to shareholder concerns on remuneration issues62, a requirement that the 
Board make a declaration in regard to the independence of any remuneration consultant (if applicable)63, and a 
prohibition on members of management (or closely related parties) who are subject to remuneration reviews from 
voting on remuneration matters at an AGM.64  

Prohibited hedging of incentive remuneration,65 and declarations of ‘no vacancy’ or the passing of a ‘board limit’ 
resolution without shareholder approval.66 

To strengthen the accountability and transparency of Australia’s executive remuneration framework and to increase 
shareholder power over executive remuneration.67 

Pay As You Go 
Withholding Non-
Compliance Tax Bill Act 
2012 (Cth) 

Extended the director penalty regime to make directors personally liable for their company’s unpaid superannuation 
guarantee amounts and introduced amendments to make directors and their associates liable to pay as you go 
withholding non-compliance tax where their company fails to pay relevant amounts. Also introduced legislation to 
ensure that directors were not discharged of their director penalties by placing their company into administration or 
liquidation.68 

To impose a tax on directors and associates of directors of companies that do not comply with the Pay As You Go 
withholding obligations.69 

Personal Liability for 
Corporate Fault Reform 
Act 2012 (Cth) 

Replaced the personal criminal liability of company secretaries and directors for breaches of section 188 with a civil 
penalty provision, and required explicit reference within the Act for personal criminal liability to apply.70 

To establish a ‘nationally consistent and principled approach to the imposition of personal criminal liability on 
directors… for corporate fault.’71 

Corporations Legislation 
Amendment (Audit 

Introduced flexibility to the five year mandatory auditor rotation period by allowing directors of listed companies to Aligning Australian auditing requirements with international best practice.73 
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Enhancement) Act 2012 
(Cth)  

extend the period for a maximum of two years.72 

Privacy Amendment 
(Enhancing Privacy 
Protection) Act 2012 
(Cth) 

Introduced accessorial liability for Directors of companies with annual turnover greater than $3,000,000 who breach 
the private information provisions under the Privacy Act 1988 (Cth).74 

To enact a series of reforms recommended by the ALRC regarding Australian privacy law, particularly concerning 
consumer credit reporting.75 

Corporations Legislation 
Amendment 
(Deregulatory and Other 
Measures) Act 2015 

(Cth) 

Removed the ability for 100 voting shareholders to require directors to call a general meeting76 and the requirement 
that unlisted disclosing entities publish a remuneration report.77 

To reduce unnecessary regulation to promote regulatory and business efficiency.78 

Treasury Laws 
Amendment (Banking 
Executive Accountability 
and Related Measures) 
Bill 2018 (Cth) 

Introduced accountability obligations for authorised deposit-taking institutions and specified ‘accountable persons’ 
(including the members of the board and executive officers).79 

These obligations include providing APRA with an accountability map for the entire group80, to act honestly and with 
integrity, to exercise due skill, care and diligence, and to take reasonable steps to prevent matters that would 
adversely affect the prudential standing of the authorised deposit-taking institution.81 Accountable persons are 
required to be registered with APRA and must deal with the regulator in an open, constructive and cooperative way.82 

To strengthen the responsibility and accountability framework of authorised deposit-taking institutions, increasing 
transparency across the banking sector.83 
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1 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 25 May 1988, 2993 (Mr Bowen). 
2 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 25 May 1988, 2993 (Mr Bowen); Explanatory Memorandum, Corporations Bill 1988 (Cth), [22], [850]-[855] – see, for example, Pt 3.6 (Accounts). 
3 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 25 May 1988, 2993 (Mr Bowen); Explanatory Memorandum, Corporations Bill 1988 (Cth), [22], [2115], [2167]-[2168], [2174]-[2175], [2345]-[2346]. 
4 Explanatory Memorandum, Corporations Bill 1988 (Cth), [9]-[12]; note that the three primary reasons presented for the shift were a lack of accountability and parliamentary scrutiny of co-operative scheme legislation, the administrative inefficiencies that were caused 
by the division of functions between national and state regulatory bodies, and over-involvement in legislative policy development by scheme administrators. 
5 Explanatory Memorandum, Corporate Law Reform Bill 1992 (Cth), [18]-[19], [26]; note that other amendments included annual reporting of board meetings and director attendance. 
6 Explanatory Memorandum, Corporate Law Reform Bill 1992 (Cth),  [1]-[6]; see further, Robert Austin and Ian Ramsay, Ford, Austin & Ramsay’s Principles of Corporations Law (LexisNexis Butterworths, 17th ed, 2018), [2.291]. 
7 Explanatory Memorandum, Corporate Law Reform Bill 1993 (Cth), [160]-[169]; Note: these included amendments to sections 301, 304, 305, 306, 308, 309, and 312, all of which related to directors providing statements assuring shareholders of audited accounts. 
8 Ibid, [282]; concerned amendments to section 1114. 
9 Ibid, [328]; This included the repeal and substitution of the section 1024, requiring directors to provide written notice if they became aware that material information in a prospectus was false or misleading, omitted material information, or a significant change had 
occurred. 
10 Ibid, [422]-[433]; Further amendments removed restrictions on companies indemnifying and insuring its officers (see sections 232A, 241, and 241A). 
11 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 1 February 1994, 56 (Mr Rocher). 
12 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 1 February 1994, 62 (Mr Lavarch); see further, Robert Austin and Ian Ramsay, Ford, Austin & Ramsay’s Principles of Corporations Law (LexisNexis Butterworths, 17th ed, 2018), 
[11.010] and [11.290], and comments of French J in Australian Securities and Investments Commission v Chemeq Ltd (2006) 58 ACSR 169 at [42]-[46].   
13 Note that there are state environmental laws that may place obligations on directors. These have been excluded at this stage on the basis that a national approach is more relevant. 
14 Environment Protection and Biodiversity Conservation Act 1999 (Cth), division 18; note that civil liability required that a director was reckless or negligent as to whether a contravention would occur, in a position to influence the company’s conduct in relation to the 
contravention, and had failed to take all reasonable steps to prevent the contravention. Criminal liability required the same elements, but in relation to providing false or misleading information to the Commonwealth.  
15 Commonwealth of Australia, Parliamentary Debates, Senate, 02 July 1998, 38 (Senator Robert Hill). 
16 Explanatory Memorandum, Corporate Law Economic Reform Program Bill 1998 (Cth), [6.11]-[6.23]; the statutory derivative action allows shareholders to bring an action against directors or third parties on behalf of the company.  
17 I.e. the duty to discharge their duties in good faith in the best interests of the corporation and for a proper purpose; see Commonwealth of Australia, Parliamentary Debates, Senate Official Hansard, 13 October 1999, p 9622 (Senator Conroy) for a discussion of the 
removal of the words “in what they believe to be” from the section, turning it from a subjective to objective duty, and comments in Ford, Austin & Ramsay’s Principles of Corporations Law (LexisNexis Butterworths, 17th ed, 2018), [8.070.3]. 
18 Explanatory Memorandum, Corporate Law Economic Reform Program Bill 1998 (Cth), [6.1]-[6.10]; specifically, it incorporated section 180(2), which was stated to be a rebuttable presumption for breaches of a director’s duty of care in relation to honest, informed and 
rational business judgments in the explanatory memorandum. 
Note that the Act also narrowed the definition of officer from a person ‘concerned, or takes part, in the management’ of a corporation to a person ‘who makes, or participates in making, decisions that affect the whole or a substantial part of the business of the 
corporation’ or has the capacity to significantly affect the corporation’s finances – see comments in Robert Austin and Ian Ramsay, Ford, Austin & Ramsay’s Principles of Corporations Law (LexisNexis Butterworths, 17th ed, 2018), [8.060.33]. 
19 Ibid, [4.2], [6.23]-[6.25]; these changes practically amended the previous section 234 to specifically refer to a reasonable director ‘in the corporation’s circumstances’ who ‘occupied the office held by, and had the same responsibilities… as, the director’ – see 
Corporate Law Economic Reform Program Bill 1998, Chapter 2D, Part 2D.1, s 180. 
20 Explanatory Memorandum, Corporate Law Economic Reform Program Bill 1998 (Cth), [6.127]-[6.131]; see also Robert Austin and Ian Ramsay, Ford, Austin & Ramsay’s Principles of Corporations Law (LexisNexis Butterworths, 17th ed, 2018), [3.400] – the Act 
required that criminal penalties be expressly part of the provisions themselves (repealing Pt 9.4B provisions that stipulated that dishonest contravention of civil penalty provisions constituted a criminal offence), repealed provisions that allowed a court to issue civil 
penalty orders where a criminal prosecution had failed, and prevented ASIC from commencing criminal proceedings after commencing an action for a civil penalty order. 
21 Note that the Act also delegated responsibility for takeover disputes to the Takeovers Panel to deal with whilst a takeover bid is underway, introduced legislative authority for directors to delegate their powers under s 198D and rely on advice under s 189 (see Ford 
[8.340.15]), amended the impacts of a failure to disclosure of interests under 191 by having it no longer affect the validity of any act or other thing (Ford [9.130.30], and enacted s 187, which allowed directors of wholly-owned subsidiaries to act in the interests of the 
holding company and have discharged their duty to subsidiary if certain criteria is established (Ford, [9.450]). 
22 Explanatory Memorandum, Corporate Law Economic Reform Program Bill 1998 (Cth), [1.3]. 
23 Re Wakim; ex parte McNally (1999) 198 CLR 511. 
24 The Queen v Hughes 2.(2000) 171 ALR 155. 
25 See comments on Wakim and Hughes at [4.6]-[4.8] of the Explanatory Memorandum, Corporations Bill 2001 (Cth). 
26 Explanatory Memorandum, Financial Services Reform Bill 2001 (Cth), [11.1]-[11.12]; see sections 911-913 and broader changes to chapter 7. 
27 Explanatory Memorandum, Financial Services Reform Bill 2001 (Cth), [2.79]-[2.80]; note that the underlying reasoning was that the sole option of criminal liability for these offences required that ASIC meet the criminal burden of proof (beyond reasonable doubt) and 
involved them proving elements relating to the defendant’s state of mind. This caused ASIC difficulty in bringing cases, and was seen as resulting in cases not being pursued even where the provisions had been breached; see comments regarding changes to insider 
trading provisions in Robert Austin and Ian Ramsay, Ford, Austin & Ramsay’s Principles of Corporations Law (LexisNexis Butterworths, 17th ed, 2018), [9.800]-[9.870.6]. 
28 Explanatory Memorandum, Financial Services Reform Bill 2001 (Cth), [2.88]-[2.98]; these new sections under Chapter 7 were enacted to address evidentiary issues surrounding breaches of takeover provisions under the Corporations Act 2001. 
29 Explanatory Memorandum, Financial Services Reform Bill 2001 (Cth), [1.1]-[1.6]. 
30 Explanatory Memorandum, Corporations Legislation Amendment Bill 2002 [2003] (Cth), [2.13]-[2.14]; note that the explanatory memorandum provides the context of this change – both the regulator and regulated entities were incurring unnecessary expenses in the 
lodging and administration of annual reports that were duplicating information the regulator already possessed. See the  
31 Explanatory Memorandum, Corporations Legislation Bill 2002 [2003] (Cth), [3.6]; see the substituted Part 2N changes, particularly 2N.3 – solvency resolution, which contains these new requirements, and summary by Ford at [2.320]. 
32 Explanatory Memorandum, Corporations Legislation Bill 2002 [2003] (Cth), [1]. 
33 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 4 December 2003, 23761 (Mr Costello); see the creation of the AUASB and extension of the FRC’s role under the amendments to the Australian Securities and Investments 
Commission Act 2001 and amendments to sections 300 and 306, or introduction of section 307C, of the Corporations Act 2001, for example.  
34 Corporate Law Economic Reform Program (Audit Reform and Corporate Disclosure) Act 2004, Sch 2, Pt 1, s 2. 
35 Corporate Law Economic Reform Program (Audit Reform and Corporate Disclosure) Act 2004, Sch 2, Pt 1, s 6; see insertion of section 299A and amendments to sections 298(1) and 306. 
36 Corporate Law Economic Reform Program (Audit Reform and Corporate Disclosure) Act 2004, Sch 5, ss 4-13. 
37 Ibid, ss 300A(1), 250SA, and 250R(3); note that these changes built the foundation for the ‘two-strike’ rule introduced in the later Corporations Amendment (Improving Accountability on Director and Executive Remuneration) Act 2011 (Cth). 
38 Ibid, Sch 6, Pt 1, ss 1-2; see ss 674(2)-(3), 675(2)-(3). 
39 Explanatory Memorandum, Corporate Law Economic Reform Program (Audit Reform and Corporate Disclosure) Bill 2003 (Cth), [5.391]. 
40 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 4 December 2003, 23761 (Mr Costello). 
41 Note, these obligations are placed on entities that provide ‘designated services’ under the Act – designated services are primarily financial in nature (particularly concerning the transfer of funds or investment in securities), but also include gambling services.  
42 Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cth) 2006, see pts 2-11. 
43 Ibid, pt 15. 
44 Ibid, s 174. 
45 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 17 August 2017, 8832 (Mr Keenan). 
46 Explanatory Memorandum, Corporations Legislation Amendment (Simpler Regulatory System) Bill 2007 (Cth), [2.6]-[2.8]. 
47 Explanatory Memorandum, Corporations Legislation (Simpler Regulatory System) Bill 2007 (Cth), [2.9]. 
48 Corporations Legislation Amendment (Simpler Regulatory System) Act 2007 (Cth), sch 1, pt 2, item 24; see Corporations Act 2001 (Cth), s 300A, and Ford, [11.236.3].  
49 Explanatory Memorandum, Corporations Legislation (Simpler Regulatory System) Bill 2007 (Cth), [2.7]; see section 45A(3). 
50 Ibid, [6.2]-[6.5]. 
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51 Ibid, [4.2]-[4.5]; see section 213 – note threshold amounts for any given financial year prescribed under regulation. 
52 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 24 May 2007, 17 (Mr Pearce); see Ford, [23.560]. 
53 Explanatory Memorandum, Corporations Legislation Amendment (Financial Services Modernisation) Bill 2009 (Cth), [2.123]-[2.130]; note that these additional duties included duties of loyalty and good faith (s 601UAA(1)(a)), and a duty of care, skill and diligence (s 
60UAA(1)(b), (e)). These duties are more extensive than typical duties, and include both civil and criminal penalty provisions.  
54 Explanatory Memorandum, Corporations Legislation Amendment (Financial Services Modernisation) Bill 2009 (Cth), General outline.  
55 See, for e.g., anti-competitive behaviour (Pt IV), unconscionable conduct (sch 2, ss 20-21), misleading and deceptive conduct (sch 2, s 18), and breaches of statutory consumer guarantees (sch 2, ch 3).  
56 ‘Involved’ in this context means aiding, abetting, procuring, or inducing the contravention, were, in any way, knowingly concerned in the contravention, or conspired to effect the contravention – see Competition and Consumer Act 2010 (Cth), sch 2, s 236. 
57 Competition and Consumer Act 2010 (Cth), sch 2, s 236.  
58 Explanatory Memorandum, Trade Practices Amendment (Australian Consumer Law) Bill (No.2) 2010 (Cth). 
59 Work Health and Safety Act 2011 (Cth), s 19.  
60 Ibid, ss 30-33.  
61 Explanatory Memorandum, Work Health and Safety Bill 2011 (Cth), [19]-[21]. 
62 Explanatory Memorandum, Corporations Amendment (Improving Accountability on Director and Executive Remuneration) Bill 2011 (Cth), ch 1; the test requires that a director stand for re-election if the company’s remuneration report receives a ‘no’ vote of 25% or 
more in two consecutive years – see sections 300A(1)(g), 249L(2), 250V, and 250W. 
63 Ibid, ch 2; see sections 206K and 206L 
64 Ibid, ch 3; see sections 250V, 250R, and 250BD.  
65 Ibid, ch 4; see section 206J. 
66 Ibid, ch 5; sections 201P, 201Q, and 201U. 
67 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 23 February 2011, 1096 (Mr Bradbury). 
68 Explanatory Memorandum, Tax Laws Amendment (2012 Measures No. 2) Bill 2012, Pay As You Go Withholding Non-Compliance Tax Bill 2012, Income Tax (Managed Investment Trust Withholding Tax) Amendment Bill 2012 (Cth), 3. 
69 Commonwealth of Australia, Parliamentary Debates, 24 May 2012, 5485 (Mr Bradbury). 
70 Explanatory Memorandum, Personal Liability for Corporate Fault Reform Bill 2012 (Cth), ch 2; see discussion of the Act in Ford, [16.310.6]. 
71 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 19 September 2012, 11185 (Mr Ripoll).  
72 Corporations Legislation Amendment (Audit Enhancement) Bill 2012 (Cth), sch 1, pt 1, item 6, ss 324DAA(1)-(3); Explanatory Memorandum, Corporations Legislation Amendment (Audit Enhancement) Bill 2012 (Cth), [1.20]-[1.23]. 
73 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 29 February 2012, 2236 (Mr Bradbury). 
74 Privacy Act 1988 (Cth), sch 3 and s 80V; these provisions primarily relate to how a private organisation should collect, secure and disclose personal information it acquires. 
75 Explanatory Memorandum, Privacy Amendment (Enhancing Privacy Protection) Bill 2012 (Cth). 
76 Corporations Legislation Amendment (Deregulatory and Other Measures) Bill 2014 (Cth), sch 1, item 2, s 249D; Explanatory Memorandum, Corporations Legislation Amendment (Deregulatory and Other Measures Bill 2014 (Cth), [1.9]-[1.12]; Ford, [7.410.6]. 
77 Corporations Legislation Amendment (Deregulatory and Other Measures) Bill 2014 (Cth), sch 1, items 4-5, ss 300A(1)(e)(vi), 300A(2); Explanatory Memorandum, Corporations Legislation Amendment (Deregulatory and Other Measures Bill 2014 (Cth), [2.10]-[2.12]. 
78 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 22 October 2014, 11671 (Mr McCormack). 
79 Treasury Laws Amendment (Banking Executive Accountability and Related Measures) Act 2018 (Cth), ss 37B, 37BA, 37C and 37CA. 
80 Ibid, 37F. 
81 Ibid, 37CA. 
82 Ibid. 
83 Explanatory Memorandum, Treasury Laws Amendment (Banking Executive Accountability and Related Measures) Bill 2017 (Cth), [1.1]-[1.7]; Commonwealth of Australia, Parliamentary Debates, House of Representatives, 19 October 2017, 11268 (Mr Morrison).  
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Schedule 5 – Evolution of directors’ duties through case law 

This table summarises the key principles of key Australian cases that have contributed to the development of Australian law relating to directors’ duties. 

Case Reference Key Principles 

Due care and diligence 

Daniels v Anderson Daniels v Anderson (1995) 
37 NSWLR 438 

Directors must exercise a level of care and diligence that a reasonable person in the same position would 
exercise. This standard is different to the standard that trustees must exercise. Mere delegation is not a 
defence to a breach of directors’ duties.  

Under section 1318, a director may be excused or avoid some or all liability for contributory negligence if 
proceedings were brought by a party other than the company and they were acting honestly. 

Companies may be held liable for damages to third parties caused by the negligence of its officers or 
employees. 

Directors must ensure annual reports provide accurate information about the company's financial position. 
Additional to the statutory financial recording requirements, directors are required under the common law to 
establish and monitor appropriate internal financial control systems. 

Adler ASIC v Adler and Others 

(2002) 41 ACSR 72 
When determining whether a director has breached their statutory duty of care, a court will assess the 
director’s actions objectively. That is, what an ordinary, reasonable person with the knowledge and 
expertise of the director, would have done in the circumstances.  

A heightened standard of care may be required of directors when they are involved in a transaction that 
includes a potential conflict between their personal interests and their duty as a director. In such a situation, 
a director should ensure appropriate “safeguards [are] put in place”. 

A director may delegate their powers on “reasonable grounds”. The reasonableness of delegation will 
depend on the context. The court has previously stated that the following factors are important for 
determining the reasonableness of delegation: 

▪ the function which has been delegated;  

▪ the extent to which the director is put on inquiry;  

▪ whether the director believes that the delegate is trustworthy, competent and reliable; 

▪ the risk involved in the transaction; and 
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▪ the extent of the steps taken by director to monitor the delegate. 

Directors may also be held to be officers of subsidiaries of companies on whose boards they sit if they 
participate in decisions that affect ‘the whole or a substantial part of the subsidiary’s business’, or have the 
capacity to significantly affect the subsidiary’s financial standing. 

To rely on the business judgment rule, a director must have made a business judgment: 

▪ in good faith for a proper purpose; 

▪ after informing themselves as to the subject matter to an extent that is reasonably appropriate; 

▪ where they don’t have a material personal interest in the subject matter; and 

▪ with a rational belief that the decision is in the best interests of the corporation. 

ASIC v Greaves (‘One Tel’) ASIC v Rich & Ors (2003) 
44 ACSR 341  

Chairpersons are subject to a higher level of care than other directors. They must take reasonable steps to 
adopt and fulfil a leadership role on the board, ensuring financial and management performance information 
is monitored and shared. 

A court may look to publications concerning corporate governance in order to determine the appropriate 
standard of conduct that directors must meet to discharge their duties.1  

ASIC v Vines (‘GIO’) Vines v Australian Securities 
and Investment Commission 
(2007) 62 ACSR 1 

Directors have a duty to ensure the completeness and accuracy of information provided to shareholders 
that will form the basis of investment decisions, particularly where circumstances indicate that the 
information may be inaccurate or incomplete.2  

In circumstances where directors should take particular care (such as during a due diligence process or 
where the matter is significantly important), directors must make appropriate enquiries regarding the 
information and disclose their concerns to the recipients of the information.3 

Macdonald (No 11) (‘James 
Hardie’) 

ASIC v Macdonald (No 11) 
[2009] NSWSC 287 

In determining whether a director has discharged their duty of care by acting in a way that a reasonable 
person would if they were a director of a company in the company’s circumstances, the following factors 
may be considered:  

 the competency of the company’s management and advisers;  

                                                      
1 See: Ford at [8.330.12]; ASIC v Rich & Ors (2003) 44 ACSR 341 [68]-[70]. 
2 Vines v ASIC (2007) 62 ACSR 1 [863]-[866]. 
3 Ibid, [447]-[449]. 
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 the distribution of responsibilities between directors; and  

 the distribution of responsibilities between the directors and officers.4 

A director will not have exercised due care if they fail to prevent an ASX announcement from being 
misleading or fail to familiarise themselves with the terms of the announcement before approving it.  

A director cannot delegate their responsibility to consider significant matters to other directors.5 

ASIC v Rich (‘One Tel’) ASIC v Rich (2009) 75 

ACSR 1 
Non-executive directors have less responsibilities compared to executive directors. The objective duty of 
care and diligence required of non-executive director is therefore less than the duty required of an executive 
director.6 

The statutory standard of care and diligence for company directors and officers recognises the distinction 
between negligence and mere mistakes.7 A court must consider the conduct with this distinction in mind and 
with regard to the circumstances existing at the time, without the benefit of hindsight..8 

A director seeking to claim the protection of the statutory business judgement rule bears the onus of proving 
its elements.9  The director must prove that they have made a conscious decision to take or not to take an 
action in respect of matters relevant to the business operations and that that decision was made:10 

▪ in good faith and for a proper purpose;11 

▪ where the director did not have a material personal interest in the matter;12 

▪ having informed themselves about the subject matter to a level that they reasonably believed was 
appropriate in the circumstances;13 and 

                                                      
4 ASIC v Macdonald (No 11) [2009] NSWSC 287, [240]. 
5 ASIC v Macdonald (No 11) [2009] NSWSC 287, [260]. 
6 ASIC v Rich (2009) 27 ACLC 2139, [7206]; for specific answers relating to managing directors and finance directors, see discussion of evidence at [7214]-
[7230].  
7 Ibid, [7239]. 
8 Ibid, [7242]. 
9 Ibid, [7269]. 
10 Ibid, [7274], [7277]. 
11 Ibid, [7281]. 
12 Ibid, [7282]. 
13 Ibid, [7283] 
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▪ having rationally believed that the judgement was in the best interests of the corporation. A belief will be 
rational unless it was a belief no reasonable person in their person would hold.14 

Note, however, that the discharge of directors’ ‘oversight duties’ (e.g. monitoring the company’s affairs and 
financial position) are not protected by the business judgement rule because these decisions do not involve 
a business judgement.15 

Healey (‘Centro’) ASIC v Healey  [2011] FCA 
717 

Directors are required to have a degree of financial literacy sufficient to properly read and understand a 
company’s financial reports, and make further enquiries if necessary.16  

Although directors may delegate the preparation of a company’s books and accounts, they cannot delegate 
their duty to consider the company’s financial statements before approving them and resolving that they 
give a true and fair view.17 

 

Hellicar (‘James Hardie’) ASIC v Hellicar [2012] HCA 

17 
Directors must be cautious when reviewing board materials (such as market announcements) and voting on 
them. Directors must seek further information or abstain from voting if they are uncomfortable with the 
board materials.18 

Shafron  Shafron v ASIC (2012) 286 

ALR 612 
The scope of an officer’s duty of care and diligence will depend on their role and responsibilities, and is to 
be determined as a matter of fact.19   

The scope of this duty may be altered where these responsibilities are delegated or assigned to a third 
party or external advisor. The degree of this alteration will depend on the facts at hand.20 

Mariner Corporation ASIC v Mariner Corporation 
Limited [2015] FCA 589 

A director will not have breached their duty of care and diligence simply by causing the company to 
contravene the Corporations Act.21. 

                                                      
14 Ibid, [7285].  
15 Ibid, [7278]. 
16 ASIC v Healey [2011] FCA 717, [8]-[17] 
17 ibid. 
18 ASIC v Hellicar [2012] HCA 17, [307]-[309]. 
19 Shafron v ASIC (2012) 286 ALR 612, [13] 
20 Ibid, [16]. 
21 ASIC v Mariner Corporation [2015] FCA 589 
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Cassimatis (‘Storm’) ASIC v Cassimatis (No 8) 
[2016] FCA 1023 

When performing their roles, directors must weigh up the benefit obtained from a decision against the 
potential risk of harm to the company. Potential harm includes financial, reputational and other interests of 
the company.22  

Flugge & Geary (‘AWB’) ASIC v Flugge & Geary 
[2016] VSC 779 

Directors must inquire when there is a situation that would cause a reasonable director to inquire in the 
same circumstances. The duty to inquire is non-delegable. 

Good faith and the best interests of the company 

Bell Group Ltd (No 9) Bell Group Ltd (in liq) v 
Westpac Banking 
Corporation (No 9) [2008] 

WASC 239 

When companies are insolvent or are approaching insolvency, the directors’ duty to act in the best interests 
of the company and for proper purposes includes consideration of the interests of its creditors. 

Proper purposes and disclosure of interests 

Vizard ASIC v Vizard (2005) 219 

ALR 714 
Confidential information obtained by a director by reason of their position as a director of the company must 
not be used for an improper purpose (such as share trading for personal gain).23 

Other 

Austen & Butta Austen & Butta Ltd v Shell 
Australia Ltd (1992) 10 
ACLC 610 

A company who has received material, confidential information relating to the target of a takeover through 
its nominee directors may be unable to make a takeover offer due to insider trading provisions.24 

Harkness Harkness v Commonwealth 
Bank of Australia Ltd (1993) 

32 NSWLR 543 

Nominee directors’ duties to the company that appointed them are subject to their duty of confidentiality to 
the company of which the person is a director.25 

                                                      
22 ASIC v Cassimatis (No 8) [2016] FCA 1023, [480]-[483]. 
23 See Ford at 9.280.6. 
24 Consider whether key case – see discussion of facts in Ford at [23.500]. 
25 See Ford at 9.050.6. 
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Jubilee Mines Jubilee Mines NL v Riley 
(2009) 253 ALR 673 

When considering whether information is subject to disclosure requirements, the question is whether the 
announcement would influence a hypothetical investor in the company to invest or not in its securities. 

Auzhair Gerace & Ors v Auzhair 
Supplies Pty Ltd & Anor 
(2014) 310 ALR 85 

Equitable actions against directors for breach of their fiduciary duties to the company that are taken outside 
of the statutory limitation period (6 years) will be barred unless the directors consciously and purposefully 
breached their duties. Ignorance or a mistaken belief is insufficient.26 

ACCR v CBA Australasian Centre for 
Corporate Responsibility v 
Commonwealth Bank of 
Australia (2016) 337 ALR 

558  

Where a company’s constitution expressly provides powers that are to be exercised by directors, 
shareholders may not exercise those powers during a general meeting of the company.27 

Unless otherwise provided under the company’s constitution or under the Corporations Act (see sections 
136(2) or 203D, for example), shareholders do not have a general right to pass resolutions at a general 
meeting.28 

 

                                                      
26 Gerace & Ors v Auzhair Supplies Pty Ltd & Anor (2014) 32 ACLC 14-031, [70], [75] and [78]. 
27 Australasian Centre for Corporate Responsibility v Commonwealth Bank of Australia (2016) 337 ALR 558, [18]-[20]. 
28 Ibid, [39]-[60].  


