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Overview 

The Business Council of Australia strongly supports the Fair Work Laws Amendment (Proper 

Use of Worker Benefits) Bill 2019 (the Bill) and the Fair Work (Registered Organisations) 

Amendment (Ensuring Integrity) Bill 2019, which are currently before the Committee. The 

Bills reflect unfinished business arising from recommendations of the Heydon Royal 

Commission as well as other amendments necessary to strengthen the integrity of Australia’s 

workplace relations system. 

The Business Council has recently released a report on the state of enterprise bargaining in 

Australia showing that the system is in decline and that this is having adverse consequences 

for both businesses and workers.1 A healthy enterprise bargaining system is crucial in lifting 

productivity and wage growth. However, the number of ‘active’ enterprise agreements within 

their nominal expiry date is at its lowest level in 20 years and the proportion of employees 

covered by ‘expired’ agreements reached 40% of all employees covered by national system 

agreements in 2018. 

There are a range of reasons for this decline, one of which is a decline of confidence in the 

integrity of the system. The system is based on good faith bargaining obligations. It relies on 

both parties having confidence that the other will act in good faith. Two key reforms are 

necessary to restore such confidence: 

1. Individuals entrusted with important responsibilities in the system should be fit and 

proper persons. Businesses are deterred from engaging in bargaining when they are 

concerned that the other party is not abiding by the rules; and 

2. Money that is paid by businesses under the terms of enterprise agreements should be 

subject to rules that ensure transparency and accountability. Where businesses 

contribute to funds for the benefit of their workers, such funds should be used for this 

purpose and no other. 

The two Bills currently before the Committee will help achieve these goals and ensure that 

strong rules apply to both businesses and unions. 

Worker Entitlement Funds currently operate in a regulatory grey area, in which they are not 
required to apply standards of corporate governance and consumer protection that apply to 
comparable entities. 

The Bill is a modest and measured attempt to reform these arrangements. It aims to 
introduce equivalent standards of governance that apply elsewhere in the economy. Such 
reform is overdue. The Business Council recommends that the Senate pass the Bill. 

Terminology 

The following terms are used throughout this submission. For ease of reference, they are 

defined as follows: 

Worker Entitlement Fund:  A fund covered by the provisions of the Bill, as defined in 

proposed section 329HC of the Fair Work (Registered Organisations) Act 2009, as 

set out in the Bill. 

  
1 “The state of enterprise bargaining in Australia”, Business Council of Australia, August 2019: 

https://www.bca.com.au/the_state_of_enterprise_bargaining_in_australia 
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Contributors: Employers who pay money to Worker Entitlement Funds on behalf of 

their employees, typically in accordance with the terms of enterprise agreements. 

Fund Members: workers on whose behalf money is paid to Worker Entitlement 

Funds, as defined in the Bill. 

Trustees: Directors or board members of Worker Entitlement Funds, typically 

nominated by Sponsoring Organisations. 

Sponsoring Organisations: Registered organisations with an interest in a Worker 

Entitlement Fund, typically a union or employer association who negotiate enterprise 

agreements that require Contributors to make payments to Funds, and from whom 

the Trustees of Funds are drawn. 

Fund Surplus: Money held by Worker Entitlement Funds that is greater than the total 

necessary to fulfil the Fund’s obligations to Fund Members and cover the legitimate 

costs of operating the Fund. 

Distribution: Money from Fund Surpluses distributed by Trustees to Sponsoring 

Organisations. 

The issues 

Worker Entitlement Funds currently operate in a regulatory grey area. Unlike comparable 

financial entities such as Managed Investment Schemes or superannuation funds, they are 

not subject to corporate governance standards that sufficiently protect the interests of Fund 

Members and prevent conflicts of interest amongst the Trustees who administer them. 

In addition, Worker Entitlement Funds currently channel large amounts of money to 

Sponsoring Organisations in the form of Distributions. This is done under arrangements that 

are often opaque. Any such Distributions may be at the expense of Contributors and Fund 

Members and create inherent conflicts of interest.  

The current regime has created a range of issues that require reform, including: 

1. Workers are being disadvantaged: Workers can be disadvantaged through being 

provided with sub-standard products; being denied the choice of product; and having 

money that has been put aside for their benefit ‘skimmed off’ to Sponsoring 

Organisations in the form of Distributions. 

2. Governance standards: Money that is held on trust for Fund Members is not subject to 

the same integrity obligations as typical trust arrangements, in which Sponsoring 

Organisations cannot use the Funds they administer to enrich themselves at the expense 

of Fund Members.  

3. Conflicts of interest: Existing arrangements create an inherent conflict of interest 

whereby Trustees are able to direct payments to their own Sponsoring Organisations 

through Distributions from Funds at the expense of Fund Members and Contributors. 

4. Misuse of funds: The absence of a robust regulatory environment has led to numerous 

cases of money from Worker Entitlement Funds either being misused by the Funds 

themselves, or being channelled to Sponsoring Organisations who have then used such 

funds for their own benefit.  
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5. Freedom of Association: When employers contribute money on behalf of workers to 

Funds which then disperse money from those funds to Sponsoring Organisations, both 

employers and workers are indirectly funding registered organisations that they may 

have chosen not to join.  

6. Monetising of enterprise bargaining: The integrity of the system of enterprise 

bargaining has been compromised by bargaining representatives ‘monetising’ the system 

by deriving income from enterprise agreement terms that require payments to Worker 

Entitlement Funds, from which they then benefit. This has created both potential and 

actual conflicts of interests that disadvantage both Contributors and Fund Members.  

General principles 

Worker Entitlement Funds play an important role in a number of industries, particularly those 

that are characterised by transitory employment and lower levels of job security.  

At a basic level, they reflect arrangements whereby employers agree to contribute an amount 

equivalent to that which workers would be entitled in respect of certain entitlements, such as 

paid leave or severance pay, in circumstances where their tenure with an individual employer 

would not be sufficient to accrue such entitlements. This money is then held on trust and 

administered on a collective basis on behalf of workers, who can access the Funds in order 

to enjoy similar entitlements to other workers who work continuously for a single employer. 

As part of these arrangements, investment returns on the contributions are retained in the 

Fund. This is necessary for the Fund to meet its obligations to Fund Members as, over time, 

as wages rise, the cost of meeting such obligations when entitlements fall due will be greater 

than the amount initially paid into the Fund by the Contributor. 

It should be emphasised that this is money put aside by Contributors for the future benefit of 

Fund Members. It is effectively deferred income that could otherwise be paid as wages at the 

time. Where wages are foregone in this way, there is an immediate cost to workers. When 

this occurs, there should always be a clear benefit that outweighs this cost. 

These arrangements also impose a significant cost on employers in their role as 

Contributors. It adds to the cost of doing business. In the construction industry, additional 

costs are ultimately borne by the client and, in the case of public infrastructure, by the 

community at large. 

In principle, Worker Entitlement Funds should only accumulate amounts sufficient to meet 

their obligations to Fund Members, plus a component to cover the legitimate costs of 

managing the Fund, which ought not be significant. Where Fund Surpluses are generated, 

they should ideally be returned to Contributors in proportion to their original contributions or, 

better still, to the Fund Members on whose behalf they were paid, recognising that the initial 

payments were effectively wages foregone. 

Analysis of Issues 

This section of the submission considers in greater detail the six key issues outlined earlier. 
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Workers are being disadvantaged 

The current regulatory regime does not include sufficient safeguards to prevent Contributors 

from paying inflated payments that do not reflect value for money for Fund Members. The 

amounts paid by Contributors are significant and cover a wide range of services, including 

severance pay, health and welfare services, income protection insurance, portable sick leave 

and training. 

In many cases, the total contributions made for each Fund Member are over $8,000 per year. 

It is not possible to determine whether these sums represent value for money for individual 

workers. Nor is it possible to determine whether workers, if provided with individual choice, 

would purchase such products themselves, or opt to receive such Contributions as wages. 

Governance standards 

Worker Entitlement Funds are collectively now worth over $2 billion,2 yet they are subject to 

virtually no regulation. The current governance standards that apply to Worker Entitlement 

Funds are not fit-for-purpose. They clearly fall short of those standards that apply to 

comparable entities: 

• Unlike registered organisations, Worker Entitlement Funds are not subject to a rigorous 

disclosure regime, nor are they subject to democratic control by Fund Members.  

• Unlike Managed Investment Schemes, they are not subject to the Corporations Act and its 

obligations on directors. 

• Unlike superannuation funds, they are not subject to a statutory ‘sole purpose’ test and 

the same prescribed obligations that apply to trustees of such funds. 

Conflicts of interest 

Where Fund Surpluses are generated, this suggests that the cost of contributions are too 

high. Contribution amounts should not be set at a rate that includes a ‘profit margin’ which 

can then be paid to Sponsoring Organisations in the form of Distributions. Where this is the 

case, it creates a serious conflict of interest, which disadvantages both workers and 

employers. 

There have been examples of Sponsoring Organisations engaging in unlawful industrial 

action against employers who have sought to make alternative arrangements whereby they 

would contribute to other funds that provide better value for money for their employees. This 

has occurred in circumstances where the Sponsoring Organisations stands to receive 

Distributions from its preferred fund but not from the better value alternative. This is a direct, 

and entirely predictable, consequence of the conflicts of interest created when a Sponsoring 

Organisation stands to benefit from a particular arrangement that would actually result in the 

employer and its workers being worse off.  

Misuse of funds 

There is a significant regulatory gap that needs to be addressed so that the Contributions 

and Fund Surpluses cannot be misused. Money held in Worker Entitlement Funds can be 

  
2 Heydon Royal Commission, Final Report, Volume 5, p 314-15. 
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misused in two ways. First, it can be misused by Trustees, or it can be misused by the 

Sponsoring Organisations who receive Distributions. 

In relation to misuse by Trustees, there have been examples of money held by Funds being 

used for excessive administration costs, or payments that are beyond the stated purpose of 

the Fund, such as unlawful ‘strike pay’ to certain Fund Members. 

In relation to misuse by Sponsoring Organisations, it has previously been reported that 

certain unions use money derived from Distributions to cover the cost of fines for breaches of 

industrial laws.3 If this is the case, then money paid by Contributors ends up not with Fund 

Members but in Commonwealth consolidated revenue. 

Freedom of Association 

The current use of Distributions from Worker Entitlement Funds potentially compromises 

freedom of association principles for both Contributors and Fund Members whenever 

Distributions are made to Sponsoring Organisations. 

When this occurs, a component of the money paid by Contributors is then channelled to the 

Sponsoring Organisation, of which the Contributors and Fund Members may have freely 

chosen not to be members. If, on the other hand, they have chosen to be members of the 

relevant employer organisation of union then they are effectively paying twice to the 

organisation. 

In addition, certain Worker Entitlement Funds have discriminated against Fund Members 

who are not members of the relevant Sponsoring Organisation. 

Monetising of enterprise bargaining 

The integrity of the system of collective bargaining is compromised when representatives of 

employees and employers have an incentive to enter into money-making arrangements and 

this is done at the expense of those whom they represent. 

Distributions from Worker Entitlements Funds now represent a significant income stream for 

registered organisations. These income streams are a substantial commercial enterprise in 

their own right. However, unlike other commercial enterprises, they are not taxed, nor are 

they subject to Corporations or Competition Laws. 

In 2017 it was reported that registered employee organisations had received over $130 

million in Distributions from Worker Entitlement Funds in the five years from 2011-12 to 

2015-16.4 

It is unfair to only single out employee organisations as profiting from Distributions when the 

issue applies equally to employer organisations. However, similar data is not available for 

employer organisations, which further illustrates the key issue of a lack of transparency in 

relation to Distributions and the operation of Worker Entitlement Funds more broadly. 

  
3 “CFMEU boasts of ‘pots of gold’ to back strike action”, The Australian, 8 December 2017 
4 “Unions ‘skim’ $130m off funds”, The Australian, 7 September 2017 (citing data in AEC returns) 
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Parity of Regulation with comparable entities 

Under the current regime, there is no effective regulation to adequately protect Fund 

Members and prevent conflicts and misuse of Funds by Trustees. The Bill aims to introduce 

parity of regulation to provide equivalent protection to similar entities, of which the two most 

appropriate comparators are Managed Investment Schemes and superannuation funds, as 

set out below. 

Managed Investment Schemes 

Managed Investment Schemes (in which individuals contribute money and derive rights 

(interests) to benefits in so doing) are a type of financial product regulated by the 

Corporations Act.  

The Corporations Act requires that these schemes are operated by a manager with an 

Australian Financial Services Licence and that the licensee: 

• does all things necessary to ensure that the financial services covered by the licence are 

provided efficiently, honestly and fairly;5 

• has arrangements in place for the management of conflicts of interest;6 

• complies with licence conditions and financial services laws;7 

• takes reasonable steps to ensure representatives comply with financial services laws.8 

A Managed Investment Scheme must also be registered with ASIC if it has 20 or more 

members and meet further compliance and governance requirements, including a 

compliance plan setting out the measures that will be undertaken in operating the scheme to 

ensure compliance with its constitution and the Corporations Act. There are also reporting 

and continuous disclosure obligations that must be met, along with audit requirements 

(including auditing of the compliance plan). 

Superannuation Funds 

Superannuation funds are subject to their own unique system of regulation under a number 

of separate Acts. The obligations on funds include the ‘sole purpose’ test, in which 

contributions made to funds may only be used for the sole purpose of enhancing returns to 

fund members. Directors of funds are also subject to a range of corporate governance 

obligations, including those relating to the prevention of conflicts of interest. 

Conclusion 

There have been a number of publicly reported cases of questionable management of 

Worker Entitlement Funds that, understandably, present the community with cause for 

concern. The Bill will address a number of regulatory gaps that have been identified as 

contributing to these problems.  

  
5 Corporations Act 2001 (Cth), s 912A(a). 
6 Corporations Act 2001 (Cth), s 912A(aa). 
7 Corporations Act 2001 (Cth), s 912A(b) and (c). 
8 Corporations Act 2001 (Cth), s 912A(ca). 
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The provisions of the Bill are intended to ensure enhanced transparency in relation to money 

paid by Contributors in order to prevent possible abuses and better protect Fund Members. 

Worker Entitlement Funds are separate from the registered organisations that may establish 

them and, as such, they clearly reflect separate interests. There are substantial reasons why 

the passage of this Bill is important in better protecting the interests of Fund Members, which 

should be the sole purpose of any Worker Entitlement Fund.  
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