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ABOUT THIS SUBMISSION 

This is the Business Council’s submission to Treasury on the Final Report of the Australian 

Competition and Consumer Commission’s (ACCC) Digital Platforms Inquiry.  

KEY RECOMMENDATIONS 

• Conduct a separate and comprehensive consultation process on the ACCC’s extensive 

privacy recommendations, ensuring all affected stakeholders are included, and fully 

assess the economy-wide impacts.  

• Retain the current regime whereby unfair contract terms are ‘voidable’ and do not 

introduce financial penalties.  

• Do not introduce a new unfair trading prohibition without further analysis and broad 

stakeholder consultation that demonstrates there is a gap in Australia’s legal framework 

requiring such a law.  

• Consistent with the objectives of the government’s deregulation taskforce, all pro-

regulatory reforms recommended by the ACCC in the Final Report should be rigorously 

assessed for their impact on business innovation and investment. The costs of additional 

or strengthened regulation must be quantified and determined to be outweighed by the 

purported benefits.  

• The Terms of Reference for future economic policy enquiries should include a 

requirement for the reviewing agency to identify deregulation opportunities and that any 

recommendations to increase regulation are accompanied by estimates of the cost 

impacts and the benefits.  

GENERAL COMMENT 

Digital innovation lifts productivity and improves living standards. Australians are fast 

adopters of new digital technology and beneficiaries of innovation driven by digital platforms. 

These benefits include lower search costs and access to social media and communication 

services, often provided at no charge. Digital platforms enable businesses to advertise 

around the world effectively and at low cost.  

These services help to promote competition and enhance consumer welfare and the benefits 

need to be properly recognised by policy-makers to ensure any new regulation arising from 

the Digital Platforms Inquiry does not stifle these significant consumer benefits. 

Regulation of Australia’s fast-evolving digital economy must be well-designed to meet clearly 

defined outcomes and, consistent with the government’s economic agenda, not unduly deter 

investment and innovation. It should be consistent with global frameworks where appropriate.  

The ACCC was tasked in December 2017 with holding a public inquiry into the impact of 

digital platform services on the state of competition in media and advertising services 

markets. The ACCC’s Final Report makes 23 recommendations. 
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Many of the recommendations in the Final Report deal with matters related to the Inquiry’s 

Terms of Reference, particularly in relation to the supply of news and journalistic content and 

the implications of digital platform services for media content creators, advertisers and 

consumers.  

This submission does not comment directly on many of those recommendations, other than 

to make the general observation that any final outcomes should comply with best regulation 

principles, following full consultation with affected stakeholders.  

This submission mainly addresses the ACCC’s recommendations in areas such as mergers 

and acquisitions, privacy, unfair contracts and unfair trading practices that go beyond the 

core issues in the Inquiry and will have significant economy-wide impacts. 

While these matters were discussed in the Preliminary Report, in our view the 

recommendations have not been subject to an appropriately extensive consultation process 

or evaluation befitting a set of economy-wide regulatory proposals. This is partly because the 

narrower scope of the Terms of Reference means many affected stakeholders may not have 

had a chance to consider and respond to the recommendations and may not even be aware 

of them. 

Economic policy development should be approached in a considered and systematic way. In 

this case economy-wide policy recommendations have emerged from what was intended to 

be a targeted inquiry into the impact of digital platform services on competition in media and 

advertising services.  

The Business Council welcomes Treasury’s offer for targeted consultations with stakeholders 

following the lodgement of written submissions. However, in these broader areas of policy, 

targeted consultations will be inadequate and more extensive consultation and evaluation 

processes will be necessary.  

Regulatory costs and the business environment   

Business investment in Australia is at its lowest levels since the 1990s recession and the 

Treasurer has recently called on businesses to increase investment. This requires a 

competitive, low cost, efficiently regulated business environment.  

Australia should aim to be a preferred destination for investment, innovation and employment 

by global digital platform businesses and a regional base in the Asia Pacific.  

The ACCC recommendations will impose costs on business that have not been quantified in 

the Final Report. Treasury should carefully assess and publish these costs, in consultation 

with business. Any regulatory change should only be adopted on the basis of a clearly 

demonstrated need and a rigorous assessment of its costs as well as its potential benefits. 

Any additional regulation resulting from the Inquiry also needs to consider the cumulative 

burden of business regulation in Australia. This Inquiry follows a raft of recent new or 

strengthened business regulation arising from the National Competition Policy review and the 

review of the Australian Consumer Law; the new consumer data right recommended by the 

Productivity Commission; regulation in the financial services sector arising from the Financial 

Systems Inquiry and the Hayne Royal Commission; national security-related regulation; 

restrictions on skilled migration; new business reporting requirements, plus higher corporate 

penalties and more aggressive enforcement by the regulatory agencies that have sought and 

been granted considerable new powers.  
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The cumulative effect of these recent regulatory changes on the economy cannot yet be 

assessed.   

The trend for recent economic policy reviews in Australia has been towards expanding 

regulation. While each proposal for new or stronger regulation may be well-intentioned, 

excessive business regulation in Australia raises compliance and administration costs, 

reduces investment and ultimately harms consumers by way of higher prices or more limited 

product offerings, or harms employees by curbing opportunities to grow jobs and lift wages.  

Future economic policy reviews should include a requirement for reviewing agencies to 

identify opportunities for deregulation and to provide a cost estimate for any new regulation 

proposed. This approach would be consistent with the government’s current deregulation 

taskforce.  

The role of regulators  

Australia’s regulators should be tasked and resourced to enforce the law, set and follow 

procedures and guidelines, make timely decisions, engage constructively with regulated 

entities and publish performance measures. How Australia’s regulators perform their 

functions impacts on economic growth. 

Some of the recommendations put forward in the Final Report would require agencies such 

as the ACCC, the Australian Media and Communications Authority, the Office of the 

Australian Information Commissioner and the Telecommunications Industry Ombudsman to 

take on additional regulatory functions. (For example, Recommendation 7: a code of conduct 

between digital platforms and media businesses administered by the ACMA).  

It is important that the funding implications for agencies have been properly considered and 

that any expanded regulatory functions do not detract from the ability of regulators to perform 

their existing functions in a timely and effective manner.  

The intersection of privacy and data regulation with the broader consumer protection regime 

risks considerable regulatory uncertainty where multiple layers of regulation and regulators 

with different objectives and approaches are to apply to the same conduct. The ACCC’s 

recommendations should be considered in the light of a unified overall framework that 

reconciles the priorities of all relevant regulatory regimes.  

SPECIFIC ISSUES  

Definition of a digital platform to be subject to regulation 

The Final Report proposes that certain recommendations would apply to digital platforms 

with at least 1 million active monthly Australian users. This may mean that some of the 

regulatory proposals, notably the proposed code of conduct under Recommendation 7, will 

apply to more businesses than envisaged by the Final Report – particularly given the 

definition of digital platforms to include not only the categories of online search engines, 

social media and digital content aggregators but also other categories such as online 

marketplaces and potentially others.  

The policy implications and compliance costs of setting the definition at this level need to be 

carefully considered. 
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Mergers 

There does not appear to be a strong case for proceeding with legislative change to adopt 

the merger recommendations.  

• Recommendation 1 is unnecessary as it makes no substantial change to the current legal 

standard and appears to be more of a signalling exercise. Australia’s merger laws are 

already forward-looking and factor in the likely competition effects of mergers and 

acquisitions, including potential competition and the significance of all assets acquired. 

• Recommendation 2 will be better achieved by building an understanding with companies 

about the benefits of advance notification of acquisitions. A mandatory notification regime 

by comparison should be avoided, as it would typically require rigid legislative drafting and 

amount to costly regulatory compliance for all parties. 

Digital platforms branch and 5-year review 

Recommendation 4 for the establishment of digital platforms branch within the ACCC that 

“should be empowered by Ministerial direction to hold an extended public inquiry covering a 

period of at least five years and have the ability to compel relevant information” is concerning 

for the following reasons: 

• The vaguely defined nature of this extended inquiry risks business being exposed to 

costly ‘fishing expeditions’ for information by the regulator and adds to regulatory 

uncertainty.  

• Any such review would need much clearer terms of reference, given no specific breach of 

the law or clear problem has been stated as providing a rationale for the review. While the 

ACCC is free to conduct its own inquiries within the general terms of its powers and 

objectives, a five-year inquiry covering virtually every aspect of “digital markets” and 

supported by compulsory information-gathering powers would be an unprecedented 

expansion of the ACCC’s powers and market intervention.  

• The Productivity Commission would be better placed to independently assess any broader 

issues relating to “impediments to the efficient and effective operation of the markets in 

which digital platforms operate, caused by market failure”. The Harper Report expressed 

concerns that a market studies function would conflict with the ACCC’s investigation and 

enforcement responsibilities, and that mandatory information-gathering powers may 

create an unhelpful adversarial environment in the context of market studies. 

Privacy  

The ACCC has made a set of detailed recommendations with respect to privacy law in 

Australia. These recommendations have taken many stakeholders ‘by surprise’ as they were 

not defined within the scope of the Terms of Reference for the Inquiry.1 Many affected 

stakeholders are likely to have taken a more active role in the review if it had been widely 

understood that the ACCC would be making detailed reform recommendations in this area of 

regulation in which it has not previously been involved.  

  
1. ACCC, Digital Platforms Inquiry, Issues Paper, ‘Chapter 1 - Scope of the inquiry’, pp4-7 
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To further complicate matters, privacy regulation has its own regulator with deep knowledge 

and understanding of the competing interests in the area in the Office of the Australian 

Information Commissioner. 

A thorough and separate consultation process on privacy reform should be conducted by 

Treasury and/or the Attorney-General’s Department to ensure that all affected parties are 

properly engaged and able to provide detailed and properly considered feedback on the 

proposals. Privacy laws affect the whole economy, not only digital platforms and media 

businesses. 

Any changes to privacy regulation need to be fit-for-purpose, consider economy-wide 

impacts and be carefully assessed to avoid unintended costs and risks for consumers and 

businesses. In today’s digital economy, many businesses rely on their data assets to drive 

their business models and create new products for the benefit of consumers. More 

prescriptive controls over data, particularly where it is not personally identifying, may have 

the unintended effect of hampering those business models. 

Specific concerns with the ACCC’s recommendations include: 

• 16b) strengthen notification requirements – issues here include the practicality of notifying 

customers for each individual product, the costs for business and the risk of 

documentation overload, complexity and fatigue for consumers. 

• 16c) strengthen consent requirements – the requirement for express consent in all cases 

of personal information collection would be difficult and costly to implement across a large 

customer base. Customers will potentially be overloaded with consent requirements.  

• 16e) introduce a direct right of action for individuals – this will potentially result in costly 

class actions, especially if the new right is poorly drafted.  

• Comparisons made by the ACCC to the EU General Data Protection Regulation (GDPR) 

regime in setting out its privacy recommendations do not take into account the important 

distinction made in that regime between data processors and data controllers – a 

distinction that does not exist under the current privacy regime in Australia. If moving to a 

more prescriptive approach to privacy in Australia, distinctions of this nature should be 

considered to make the regime workable for business. If the overall intention is to use the 

GDPR as a model for developing privacy regulation in Australia, Australia also should look 

to incorporate a ‘legitimate purpose’ justification for the collection of personal information, 

as is the case in the EU. The ACCC rejects the ‘legitimate interest’ limb of the GDPR on 

the basis of concerns about its definition; but refining the definition would be preferable to 

abandoning this useful limb.  

• Many of the issues that the ACCC reports need to be corrected in respect of privacy 

practices and privacy-related documentation create internal inconsistencies which are 

often unresolvable for businesses. On the one hand the ACCC is requiring more detailed 

information disclosure to consumers in respect of businesses’ privacy practices but on the 

other hand, businesses are being called on to be more precise, to shorten and to simplify 

their privacy terms. The current requirements of the Privacy Act (and associated 

guidelines) in respect of privacy policies and privacy collection notices are sufficient. 

• Any reform to the Privacy Act should also consider how the privacy framework is applied 

to the consumer data right regime and compatibility between the two regimes. In 
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governing personal information, businesses should only be expected to comply with 

privacy regulation and the standards expected and required under the privacy regime. 

Unfair contact terms  

The recommendation to ‘prohibit’ unfair contract terms (not just make them voidable), and 

therefore subject them to civil pecuniary penalties, is unnecessary and will increase the cost 

of doing business in Australia for little obvious benefit, and is not supported. (The ACCC has 

since repeated this recommendation in its Draft Report on Customer Loyalty Schemes).  

Businesses already face strong incentives to ensure their contracts adhere to unfair contract 

term laws under the current regime. Contract terms that are found to be ‘unfair’ and made 

void cause costs to business in rectifying their contracts and reputational damage from 

ACCC exposure and media reporting.  

As a relatively new law, and a considerably uncertain law, guidance is still being formulated 

as to when a term may be fair or unfair. No term is always fair or always unfair.  Whether it is 

unfair will depend on the other terms of the contract and the context in which the contract 

operates.  

Individual cases are helping to clarify the law. The ACCC and ASIC have also produced 

useful guidance which will need to be regularly updated to provide business with more 

certainty about how the law will be interpreted and applied. The ACCC and ASIC also have 

new investigative powers to seek information about potential unfair contract terms which they 

can use to work with businesses to effect change. The current law is working on many levels 

to remove unfair terms from standard form contracts. 

The Final Report supports penalties because “the ACCC believes that the current UCT 

provisions do not provide sufficient deterrence. This recommendation would allow the ACCC 

to hold businesses (including digital platforms) to account for including UCTs, not just to have 

UCTs declared void (as is currently the case)” p497.  

Yet having a UCT declared void is holding that business to account. The test for unfairness is 

broad and its precise application is difficult to determine in any given case. Even with a deep 

and skilled knowledge of the area, judgement calls need to be made. Enforcement agencies 

and courts have broad discretion in determining what is or is not unfair in the circumstances.  

It is unrealistic to expect that every business will be able to ensure compliance despite best 

intentions. It is not appropriate to impose penalties of up to $10 million or 10 per cent of 

annual turnover in circumstances where a business cannot know ex ante that they have 

broken the law.  

In response to this change, businesses may reduce their use of standard form contracts to 

lessen the risk of penalties. This will increase costs for all involved because businesses may 

resort to negotiating terms which would otherwise be in standard form. 

If the ACCC’s recommendation is motivated by a concern about the data practices of digital 

platforms, this concern should be addressed by privacy and data regulation rather than a 

change to the general consumer law on unfair contract terms that has not been justified.  
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Unfair trading practices prohibition  

The Final Report recommends that the government “amend the Competition and Consumer 

Act 2010 to include a prohibition on certain unfair trading practices. The scope of such a 

prohibition should be carefully developed such that it is sufficiently defined and targeted, with 

appropriate legal safeguards and guidance.”  

This did not appear as a recommendation in the Preliminary Report, only as a matter that the 

ACCC was considering in light of the issues raised in the Inquiry. (The ACCC has since 

repeated this recommendation in its Draft Report on Customer Loyalty Schemes). The late 

introduction of this recommendation and its tenuous connection with the Terms of Reference 

have not allowed sufficient broad public consultation and assessment of this proposal. 

The new prohibition would significantly overlap with other existing, or proposed, laws and risk 

adding to regulatory complexity and cost. Closer examination of whether there is a gap in 

Australia’s legal frameworks that necessitates this new law needs to be undertaken. 

The ACCC’s rationale for this recommendation is that it has identified examples of conduct 

(p498) that “are not expressly prohibited under the ACL” [emphasis added]. However, it is not 

clear why the conduct identified would not be prohibited under other existing Australian laws 

that deal with misleading and deceptive conduct, unfair contract terms and unconscionable 

conduct, or would be better addressed through existing or amended privacy and data 

protection regulation. ASIC’s product intervention powers in the financial sector are another 

example of existing and potentially overlapping laws. It is also unclear what kind of conduct 

in the broader economy would be targeted by the new prohibition beyond what is identified in 

the Final Report and to a lesser extent in the Draft Report on Customer Loyalty Schemes. 

The ACCC has itself made other recommendations throughout its Final Report to prevent 

this type of conduct, for example on privacy regulation, which if adopted may also obviate the 

need for any new law. Again, if the ACCC’s concerns relate to privacy and data regulation 

then they should be addressed through the relevant frameworks rather than through a 

fundamental change to the general consumer protection law that has not been subject to 

sufficiently wide or proper consultation.  

The consideration of alignment of a new unfair trading provision with foreign laws in the Final 

Report does not take into account differences in the overall regulatory landscapes in different 

jurisdictions. For example, the conduct identified as being the target of general or specific 

laws concerning unfair practices may well be considered unconscionable in Australia, or 

subject to specific treatment under Australian law including privacy and data protection. The 

starting point needs to be an assessment of whether there is a gap in the law in Australia that 

would justify a new and uncertain standard of conduct that would result in penalties of up to 

$10 million or 10 per cent of annual turnover if breached.  

BUSINESS COUNCIL OF AUSTRALIA 

42/120 Collins Street Melbourne 3000 T 03 8664 2664 F 03 8664 2666 www.bca.com.au 

© Copyright October 2019 Business Council of Australia ABN 75 008 483 216 

All rights reserved. No part of this publication may be reproduced or used in any way without acknowledgement to  

the Business Council of Australia. 

The Business Council of Australia has taken reasonable care in publishing the information contained in   

this publication but does not guarantee that the information is complete, accurate or current. In particular, the BCA  

is not responsible for the accuracy of information that has been provided by other parties. The information in this  

publication is not intended to be used as the basis for making any investment decision and must not be relied  

upon as investment advice. To the maximum extent permitted by law, the BCA disclaims all liability (including  

liability in negligence) to any person arising out of use or reliance on the information contained in this publication  

including for loss or damage which you or anyone else might suffer as a result of that use or reliance. 

http://www.bca.com.au/

