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Overview 

Modernising 

Document Execution: Consultation on a common pathway for digital execution of statutory declarations and 

deeds the Consultation Paper). 

The BCA supports reforms that will update relevant laws to make them fit-for-purpose to reflect 21st century 

technology and modern custom and practice in business. Such reforms have been partially implemented in 

relation to various aspects of the Corporations Law, but much more can be done to modernise the treatment of 

other types of documents. 

BCA members are embracing the advantages of the digital economy and seeking to pass the benefits on to 

customers. But where that requires the execution of documents, the uncertainties and restrictions that require 

those documents to be on paper are a significant inhibitor. Further, inconsistencies among the jurisdictions 

applicable to electronic and paper documents add to the costs of carrying on business across Australia.   

The BCA therefore strongly supports the reforms proposed in the Consultation Paper. There should be 

consistent rules throughout Australia for the execution of deeds; for the making of statutory declarations; and 

allowing each of them to be created and signed electronically. Nevertheless, it is important to get the principles 

and details right — a prescriptive or complex approach could defeat the purpose of the reforms and inhibit the 

innovation they are intended to encourage.  

Recommended approach 

The BCA strongly recommends that any reform be in consistent with the following principles: 

1. Technological neutrality  the law should allow for parties to exercise their own preferences in relation to 

document execution and not favour one method over another. The law should accommodate existing and 

new technologies as they develop. Electronic documents should be able to fit in with platforms and systems 

adopted by business in their operations. Electronic execution should be no more onerous, and have no more 

requirements than paper documents. 

2. Simplicity – Reform should aim to simplify requirements, rather than introduce new requirements for 

electronic execution which limit flexibility and create new pitfalls. Deregulation should reduce complexity 

and burdens rather than add to them. 

3. Principles-based – as a corollary to the above points, any provision as to electronic methods should be 

broad and principles-based. 

4. Certainty – Reforms should increase certainty and remove doubts as to the efficacy of processes and 

technology. With deeds in particular, the arcane and complex requirements of the current law of deeds 

increase uncertainty. Prescription in this area does not create certainty. Complex detailed requirements can 

inhibit flexibility and increase uncertainty though parties becoming concerned as to the risk of non-

compliance.  

5. Consistency for all parties  as far as practicable, consistent rules should apply to execution of deeds by all 

entities: corporate entities (including statutory corporations, incorporated associations, and foreign 

corporations), partnerships, governments, individuals, and by both consumers and businesses. Inconsistency 

or dividing lines impose costs and risks for business.  

6. Consistency across jurisdictions – It is important to achieve consistency throughout Australia, reducing 

significant costs for businesses that operate nationally.  

7. Scalability - For large businesses dealing across Australia and engaging with a variety of types of entity, it is 

important that they adopt systems and design documents that can operate in a large part of the relevant 

business, and not to have to create separate solutions for different jurisdictions and different entities. In line 
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with the requirements for consistency and simplicity, the reform should allow methods for document signing 

that are easily scalable, and easily built into systems and online portals, so that the same standards can apply 

throughout organisations. The extra costs and difficulties of adopting piecemeal approaches will inhibit 

change.  

8. Accessibility – Parties should be able to adopt processes which are easily accessible, to SMEs and 

consumers without needing to adopt complex digital processes, like some of the digital processes outlined 

in the latter part of the Consultation Paper. 

9. With deeds, parties should be able to choose their own standards and methods - Generally, the party that 

bears the risk of incorrect execution is not the signing party but the counterparty, and other parties relying 

on the executed document. The parties should be able to set their own requirements in relation to any risk, 

rather than have standards imposed. Requirements, such as witnessing etc. should be at the option of the 

parties. 

10. Global access – In a global economy, with Australian businesses routinely operating outside Australia, it is 

important that documents can easily and quickly be created outside Australia or involving foreign parties and 

be clearly effective under Australian law. 

11. Don't have special rules for deeds in relation to vulnerable parties – There is no reason why deeds should 

be dealt with any differently to contracts and other legal documents. Protection of vulnerable parties should 

continue to be in legislation concerning unfair contract terms, contracts review, unconscionability, consumer 

protection, licensing, and the like, in industry codes of practice and in general law principles, such as undue 

influence and unconscionability. Documents like enduring powers of attorney should continue to have their 

own requirements under applicable legislation, as they currently do. 

12. Deeds and statutory declarations should be dealt with separately – They are very different documents, 

fulfilling very different functions. 

Principles for reform 

In addition to the principles outlined above, we also make the following comments on the principles set out in 

part 4 of the Consultation Paper. 

On reliability, it is the counterparty or receiving government entity that should determine the level of assurance 

they need. The counterparty bears the risk that execution was invalid. It is the receiving government department 

that decides whether or not to accept the document. But what is in fact a valid execution should be set on 

minimum simple standards analogous to the paper document.  

The main circumstance where the signer does bear the risk is in relation to Torrens Title dealings which become 

registered and on registration become indefeasible. In this regard, the current Verification Of Identity (VOI) rules 

in relation to registration protect the signer, which they are designed to do. 

The emphasis on security in the Consultation Paper is, in our view, overstated. Parties should make their own 

assessment of risk and have their risk appetite and tolerance. It is the counterparty that mainly bears risk of fraud, 

etc. Parties are free to set their own additional requirements. Considerations of cybersecurity should not affect 

requirements for document execution. Parties can take their own measures as to cybersecurity. Risk 

management should be in general be left to the parties who bear it and can control it. 

Economic benefits  

In relation to economic effect, the Consultation Paper concentrates on the effect on the cost and time taken for 

small to medium enterprises in respect of the execution of documents. There are many other benefits to reform, 

including the following: 
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1. Large businesses in their dealings with their customers (including SMEs and consumers) will be able to more 

fully adopt digital models of service delivery and engagement —improving service, speed and convenience 

etc and reducing the large businesses' own costs and prices.  

2. As more individuals work from home, opportunities for face-to-face contact for signing documents will be 

reduced and electronic and remote dealing with documents is important. The law on documents must 

accommodate the 'new normal'. 

3. It enhances competition by reducing barriers to entry, and in giving access to a broader geographical range 

of customers. It is easier to set up electronic processes than to have bricks and mortar premises and to 

require the production of paper documents. Reduced barriers to entry mean greater competition, improving 

service and driving down prices. 

4. Consistency of legal requirements across jurisdictions facilitates Australia being one market and economies 

of scale. It enables businesses to adopt documents and processes which apply across borders for a larger 

group of their customers, reducing the need to have many different models, reducing costs and facilitating 

the adoption of solutions.  

5. Storage costs are reduced and are more appropriate for a digital economy. Electronic documents can be 

stored in the cloud, meaning they are more easily accessible to current and future users than paper ones, 

and as multiple copies are possible, more tamper-proof. With more people working remotely, companies 

may not use offices in the same way, making it harder to manage storage of original wet inked documents.  

6. Waste is reduced. While perhaps a minor contributor to overall waste in Australia, paper waste from 

extremely long deeds in particular is significant. When each counterparty has to sign its own version of the 

deed and then share with all other counterparties to sign, the paper waste multiplies quickly. For example, if 

five parties are signatories to a 50 page deed, 1,250 pieces of paper are used. 

Response to Consultation Paper questions 

1. As a business or as an individual, when and why do you use statutory declarations or deeds? Please 

provide any examples of the costs involved in the process. Why might you use a statutory declaration 

over a standard declaration, or a deed over a contract? 

Deeds and statutory declarations are used by businesses for a range of reasons. 

As one example, a number of BCA members are subject to ASIC requirements to lodge Deeds of cross-

guarantee. These typically require physical signatures from two directors for each entity. For businesses with 

a number of related entities this has become a prohibitive process when Covid-19 restrictions on movement 

have applied. Large businesses may have dozens of related entities that each require deeds to be signed. 

Similarly, in most M&A transactions, there are a variety of different documents that are required to be 

executed as deeds, such as deed polls and certain transfer documents. Powers of Attorney also need to be 

executed as a deed if they are to permit documents to be signed as a deed.  

Businesses often require statutory declarations from customers for certain transactions or agreements. For 

example, proof of loss in applications for compensation, credit applications, complaints, or other 

transactions that require proof of certain details to a higher standard. 

2. What barriers, challenges or difficulties have you experienced with physical document execution? Do you 

have examples relating to paper requirements, witnessing requirements or jurisdictional inconsistencies? 

Are ther  
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Members have advised that jurisdictional inconsistencies inhibit the adoption of scalable solutions across 

their business. Further, the requirement that some transactions be on paper prevents them moving to 

provide digital platforms. 

3. What would you consider to be a desirable outcome from reforming document execution? Are these the 

right principles for reform? Are there other outcomes or principles we should consider?  

Deeds 

The desired outcome is legislation that applies the following principles: 

• Consistent throughout Australia for all deeds (whether paper or electronic). 

• Applying simple rules to deeds and allowing them to be electronic. The latter could be done simply 

by copying existing provisions in Australia and elsewhere  that is, expressly providing that a deed 

may be electronic and not composed of any particular material. 

• In relation to what it is an electronic signature, merely repeating the identification and reliability tests 

in the Electronic Transactions Act 1999 (Cth) (ETA) (see below), with no other standards or 

requirements. 

• Not requiring witnessing (following the long-standing example of Victoria and the more recent 

example of Queensland). 

• Covering execution by all entities not covered by the Corporations Act, including governments, 

individuals, partnerships and foreign and statutory corporations and incorporated associations. 

• Where parties choose to have deeds witnessed the requirements should be very simple  akin to the 

current s127(2A) of the Corporations Act or its proposed replacement in the latest disclosure draft 

amendments.1 

• Allowing some parties to sign counterparts of a deed electronically and some on paper (consistent 

with the recent and prosed changes to the Corporations Act).2 

• Where parties (at their option) choose to have witnessing, making the requirements simple and 

allowing counterparties and others to be able to rely on a simple statement by the witness. 

Further, legislation should remove the more arcane and archaic rules for deeds, including: 

• Any requirement for a seal.  

• The rule that in order to be able to execute and deliver deeds on behalf of their principal agents must 

themselves be appointed by deeds. This has been done in Queensland and in relation to delivery, has 

long been the case in Victoria. This causes particular difficulties where there are cross-border 

elements. 

• The rule that only a deed can amend a deed. 

The current Queensland temporary regulation in relation to deeds3 is a model on most of the above points in 

its clarity and coverage. Much of it was based upon a detailed review of the Property Law Act 1974 (Qld) 

commissioned from Queensland University of Technology.4 Needless to say, parties can always choose to 

have witnessing or any other formalities as they see fit. 

Statutory declarations  

 
1 Treasury Consultation   

https://treasury.gov.au/consultation/c2021-203516  
2  

https://treasury.gov.au/sites/default/files/2021-08/c2021-203516_exposuredraftlegislation.pdf  
3  Justice Legislation (COVID-19 Emergency Response  Documents and Oaths) Regulation 2020 
4 issues-paper-6-property-law-review.pdf (justice.qld.gov.au) 

https://treasury.gov.au/consultation/c2021-203516
https://treasury.gov.au/sites/default/files/2021-08/c2021-203516_exposuredraftlegislation.pdf
https://www.justice.qld.gov.au/__data/assets/pdf_file/0003/498612/issues-paper-6-property-law-review.pdf
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The desired outcome would be legislation consistent and interoperable throughout Australia, with consistent 

simple language not referring to any jurisdiction. 

The legislation should provide that statutory declarations are able to be signed, witnessed and attested by a 

wide class of authoritative or professional figures, physically or electronically and remotely. 

4. Should electronic execution of statutory declarations and deeds be permitted? What would be the 

benefits and costs for you of digital options?  

Emphatically yes. The benefits are outlined in the Economic benefits secton above. 

We note, however, that it is not clear from the Consultation Paper whether references to digital signatures 

and options include the full range of electronic signatures. 

We do not support limiting electronic signature methods to 'digital options' of the type mentioned in part 5.3 

of the Consultation Paper. The full range of electronic signature should be permitted (see 7 below). We 

generally do not support the options in part 5 of the Consultation Paper, if they are to be requirements. The 

parties are, of course, free to adopt such solutions if they wish. 

5. Is witnessing a necessary requirement for statutory declarations and deeds? Are there documents that 

should still require the presence of either a physical witness or a witness over AVL? Do advances in digital 

identity verification make witnessing requirements redundant? 

Witnessing should not be required for deeds, whether on paper or electronic.  

In relation to deeds, it achieves little and gives little, if any protection. Members have confirmed it is rarely, if 

ever, used to assist enforcement. The paper by Ryan and Taylor5 referred to in the Consultation Paper 

describes the case for witnessing as fraud control as "weak" and says the overall argument for retaining 

witness for deeds "does not seem strong". 

Irregularities in witnessing can invalidate deeds, hurting innocent parties. This occurs with both physical and 

Audio Visual (AV) witnessing, but the prescriptiveness of the current state AV rules enhances the risk, as 

outlined below. 

It is a not a traditional common law requirement for the formality or solemnity of deeds, and is not necessary 

for companies or other corporations (except where a common seal is used). In most states where it is a 

requirement it is limited to individuals.  

Witnessing is also operationally awkward in electronic signing platforms.  

In relation to statutory declarations, as well as the prospect of penalties for being misleading, there is 

something to be said for the presence of an authoritative figure to support the need for serious treatment 

and truth. That is the main role of having a witness, rather than establishing identity.  

We support AV witnessing for all documents as an alternative to physical witnessing. That said, current AV 

witnessing requirements under state legislation are prescriptive and have pitfalls for parties that seek to rely 

on deeds witnessed under them (see 6 below). 

For mortgages and other documents to be registered in a Torrens Tile register, current VOI requirements 

under existing rules should be sufficient. 

We emphatically do not support the imposition of digital identity verification. If, as we suggest, witnessing is 

dropped, there is no need for an alternative. If parties wish to have checks or assurances as to the identity of 

the signer, they are free to do so. Equally, if they do not want any verification, they should also be free to do 

so. Requiring some digital identification, reduces accessibility, cuts across technological neutrality and could 

significantly reduce convenience and add to cost. 

 
5 Philippa Ryan and Veronica L Taylor "Executing documents in a digital economy: rethinking statutory declarations and deeds in  Australia" 

p93  
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6. What minimum reliability requirements should apply to the electronic execution of statutory declarations 

and deeds? Are the existing provisions in the ETA appropriate and effective? From your perspective, 

would providing common requirements and definitions, enabling digital verification or  improving national 

usability increase reliability? 

The legislation should be facilitative like the ETA and not limit what is meant by signing. It should adopt a  

simple principles-based test which will be regarded as signing  as set out in section 10(a), and(b) of the ETA, 

but no more. Parties and receiving government bodies can set extra requirements if they wish. The third 

requirement in section 10(d) of the ETA relating to consent, adds little. It is not contained in the equivalent 

provisions in the Corporations Act (ss 127(3A), 253RD, and 600G). Parties may choose not to accept or act or 

rely on a deed. Consent creates difficulty with deeds poll. 

The existing provisions of the ETA are appropriate. They are well understood and are the subject of extensive 

case law They have been successfully replicated in provisions in the Corporations Act. 

Imposing additional standards, particularly digital verification, would hinder rather than help usability, and 

reliability.  

For usability it is important that any requirements fit in with systems and platforms used by businesses, and 

can fit in with a variety of technological solutions adopted by business. It should not be the 'tail that wags the 

dog'. Parties should be free to choose their methods and adopt new technologies. 

The current AV witnessing requirements in various state laws are welcome in concept. But in those states 

where deeds need to be witnessed, use of the AV provisions makes deeds more unreliable, and they are not 

usable except by well-advised parties. They are detailed and prescriptive  in particular the requirement that 

witnesses reasonably satisfy themselves and in the document specify the relevant state provision. See for 

example section 14G of the Electronic Transactions Act 1999 (NSW). 

Failure to satisfy the requirements means the deed is invalid. Parties relying on deeds witnessed in that way 

have no way of knowing whether the reasonable satisfaction requirement has been satisfied. 

This compares with the simple requirement inserted by recent amendments to s127(2A) of the Corporations 

Act6, that witnesses observe the affixation of the common seal by electronic means and state that they did 

so. This concept is repeated in the proposed permanent s127(2A) in the recent exposure draft.7 

7. What processes and/or technologies do you consider appropriate for executing statutory declarations 

and deeds electronically? Please provide examples.  

The current processes for electronic execution of documents that we are aware of include the following 

provisions:  

• DocuSign and similar platforms 

• Pasting in representations of signatures or parties' names into documents 

• Clicking on and using a 'fill and sign' function to populate a field in a PDF document with a 

representation of a signature in Adobe Acrobat (or, presumably similar software) 

• Signing on a screen or device using a stylus, finger or mouse 

• 'Clickthrough' acceptance of a document on a website, inserting a record of acceptance or a 

representation of a signature 

• Scanning and transmitting a signed document 

• PKI digital signatures (used in PEXA, and RITS, but not much else) 

 
6 Treasury Laws Amendment (2021 Measures No. 1) Act 2021 (Cth) 
7 Using technology to hold meetings and sign and send documents   August 2021 https://treasury.gov.au/consultation/c2021-203516 
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• Dedicated electronic networks like Swift (an international network for communication among banks 

used for payments and letters of credit) 

• Email sign-offs. 

On current law, all would be accepted as signatures, and should be accepted. But others may be developed. 

All are appropriate for deeds. Whether parties or receiving government entities accept them or set additional 

requirements should be up to them. 

A wide variety of methods have also been accepted for signing on paper, and under current law may include:  

• traditional handwritten signatures  

• a name stamp  

• a typed or printed name  

• making a mark  

• using a signature-writing machine  

• authorising someone to sign in the signer's name 

• authenticating that after the event 

• inserting or transmitting a signature so it appears in a print-out, eg of a fax. 

This range of options should continue to be available. It should be left to counterparties and receiving 

government bodies as to whether to accept them or take precautions or set requirements.  

On current law, all would be accepted as signatures, All are appropriate for deeds. Whether parties or 

receiving government entities accept them or set additional requirements should be up to them. 

8. Have you experienced problems with executing documents across jurisdictions? Please outline what 

issues you faced. How would greater consistency affect you? 

Problems with executing documents across jurisdictions are commonplace in Australia. These have been 

exacerbated since the imposition of Covid-19 restrictions since early 2020. 

Particularly in the patchwork world of Covid-19 regulation, identifying and sorting out the relevant signing 

methods can involve time and conflicts of law issues. 

The current state provisions on AV witnessing give rise to the issues mentioned in 6 above. In particular they 

require reference in the document to the particular provision in the particular state legislation, under which it 

is done.   

9. Are there risks with document execution that might lead to an adverse outcome for you, your clients or 

other third parties as a result of reforms to document execution? 

A common risk for a counterparty in relation electronic execution of deeds may be in proving that a 

document was executed by the signatory. This may include showing that the signer inserted the signature or 

authorised or authenticated its insertion. There are number of precautions open to the counterparty to take 

according to their risk appetite and the relevant situation. Businesses may or may not take precautions, 

which vary according to the method used, the risk profile in the transaction, their risk appetites and cost and 

practicality. A number of precautions may be built into the system. For example, if the deed is accessed 

through a password protected website, or one with two-factor authentication. DocuSign and similar 

platforms also contain their own precautions and parties can choose if they wish further precautions like 

two-factor authentication.  

This is a risk born by the counterparty, and so it should be up to the counterparty as what precautions to 

take. 
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More risks would arise if the reforms adopted a prescriptive approach, raising issues as to which 

requirements apply and whether they are complied with.  

Difficulties arise with AV witnessing of deeds when witnessing is a requirement, due to the detail and 

prescriptiveness of state laws discussed in 6 above. Failure to comply with requirements can lead to 

invalidity. This can lead to problems, particularly for those without resources or access to sophisticated 

advice to know the requirements or monitor satisfaction. The AV requirements contain traps and pitfalls. 

As stated above, particular issues relating to vulnerable parties should be consistent for all documents. There 

is no reason to have special rules for deeds. Contracts can have a much greater impact than a deed, yet are 

not subject to similar prescriptive restrictions.  

Vulnerable parties' protection should be in legislation concerning for example unfair contract terms, 

contracts review legislation, unconscionability, consumer protection, and the like, and general law principles, 

such as undue influence and unconscionability, as well as industry codes of practice.   

Documents like enduring powers of attorney which are almost testamentary in their effect should continue 

to have their own requirements under applicable legislation, as they currently do. 

10. Do you have suggestions as to other potential reforms relating to document execution?  

The following requirements in relation to deeds should be removed: 

• seals 

• the rule that only an agent appointed by a deed can execute or deliver a deed 

• the rule that only a deed may amend a deed  

• the requirement that a deed be on paper or parchment or vellum or any other specific material 

The law with relation to execution of documents by foreign and statutory corporations (including 

incorporated associations) and execution by governments should be clarified in the same way as it has been 

clarified in relation to companies under the Corporations Act.  

We do not think the law should require storage of an electronic document, or set out methods of storage. 

There are no such requirements for paper documents. Electronic documents can be more easily stored, but 

if parties choose not to keep documents, whether paper or electronic, that is a matter for them. 

11. Are there other issues with document execution not canvassed in this paper that you wish to share?  

Consistency in registration requirements for mortgages.  

Currently in some jurisdictions8 even when the mortgage is executed digitally through the online property 

transaction portal PEXA, the lodging party is required to hold an executed version, which is interpreted to 

mean a paper one. In other jurisdictions this requirement no longer applies.9 

 

 
8 E Victoria 
9 Eg NSW 
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