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Letter from  
the president
The world of labour relations is always 
evolving. The guidelines under which 
workplaces operate are regularly being 
reshaped by new laws and arbitration 
decisions. The BCGEU is so fortunate to 
have engaged stewards, like yourself, work 
with us to make meaning of the changes on 
the ground.

This Spring 2019 issue of The Steward 
contains articles relating to privacy and 
medical leave, the enhanced disability 
management program eligibility, 
unfair labour practices, harassment 
& discrimination, and the duty to 
accommodate. It never hurts to remind 
our members they have a responsibility 
to participate in the accommodation 
process, including accepting a proposed 
accommodation that’s reasonable. Those 
needing an accommodation are an 
important part of the process.

I’m sure you’ll find this issue’s articles useful 
in your day-to-day work. If there are topics 
you’d like addressed or you have other 
suggestions, don’t hesitate to email us at 
steward@bcgeu.ca

In solidarity,

Stephanie Smith 
BCGEU president

STEP UP, our introductory one-day course, will introduce you 
to the BCGEU, explore our common values, union culture, 
and our diverse community of members. Through stories 
of solidarity and courage, you will gain the strength and 
support you need to begin your journey as a new or returning 
steward. Newly elected and returning stewards will 
leave feeling more informed, confident and ready to 
support a member through a Step 1 grievance. 

This course is the first step on our new learning pathway  
for stewards.

 BCGEU Learning   Step Up!

Swag for stewards
Stewards and local executives are eligible 
to 1 item once every 3 years. There are 
twelve items to choose from, including 
blankets, scarves, hoodies and jackets. 

Contact steward.swag@bcgeu.ca for 
the catalogue and instructions on how to 
order. Orders currently take 2-4 weeks to 
be completed.

To register for  
Step Up! and check 
out the full list of 
courses visit  
events.bcgeu.ca  
or contact your local 
area office.
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Earned benefits, such as paid vacation 
leave and paid sick leave, are entitlements 
negotiated through collective bargaining. 
Employers cannot reduce entitlements 
at will. Disputes around earned benefits 
happen despite the existence of 
collective agreements. A March 2019 
ruling in Cariboo Regional District and BC 
Government and Service Employees’ Union 
(J. Rushton Grievance) illustrates this.  

In this case, the employer (Cariboo Regional 
District) unilaterally decided to reduce 
the yearly vacation leave and paid sick 
leave entitlements for full-time employees 
absent on approved periods of weekly 
indemnity. (Under the terms of the collective 
agreement, employees receive 75% wage 
loss [“weekly indemnity”] for approved sick 
leave absences in beyond five days). 

Entitlement to vacation leave for a full-time 
employee is based on the employee’s years 
of service. Sick leave is a fixed entitlement 
of 84 hours per year in addition to weekly 
indemnity. Without informing the union, 
the employer decided it could prorate 
vacation leave and sick leave when full-
time employees were absent on weekly 
indemnity. Upon discovery, the BCGEU 
filed a grievance. The key issue was whether 
an employee could earn vacation leave 
and sick leave credits during an approved 
period of weekly indemnity. 

At the hearing, the employer argued the 
grievance should be dismissed because of 
a delay caused by the parties’ initial inability 
to agree on an arbitrator. The employer also 
claimed the union shouldn’t be able to advance 
the grievance because it didn’t negotiate new 
language to protect benefit entitlements after 
becoming aware of what the employer had 
done. The employer also claimed the union 
agreed to the practice and that it had followed 
the Employment Standards Act.

The union argued, among other things, 
there was no need to negotiate changes 
to the collective agreement due to the 
absence of language supporting the right 
to alter earned benefits. As well, the union 
asserted there was no acquiescence to the 
employer’s practice and that grievances 
were immediately filed after becoming 
aware of the employer’s actions.   

The arbitrator rejected each of the 
employer’s claims and determined: 
“…the collective agreement does not 
provide the employer with any authority to 
prorate vacation leave and sick leave in 
the circumstances of this grievance. The 
parties have agreed the yearly vacation 
leave entitlement for a full-time employee 
is determined by the employee’s years of 
service. The parties have also agreed upon 
a fixed yearly sick leave entitlement for full-
time employees, to be accrued in addition 
to Wage Indemnity benefits. As earned 
benefits, neither leave entitlement can be 
reduced without some indication the parties 
intended such, which they have not.”

The parties were ordered to calculate 
the amounts owing to workers affected. 
It reinforces the principle that employers 
cannot prorate or otherwise reduce earned 
benefit entitlements without clear authority 
to do so.  

BCGEU wins case  
to protect benefits 
By Ken Mooney

Without informing the 
union, the employer 
decided it could 
prorate vacation leave 
and sick leave when 
full-time employees 
were absent on weekly 
indemnity. Upon 
discovery, the BCGEU 
filed a grievance.
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You have a fundamental right to keep your 
medical information private from your 
employer. But, you should also know this 
right isn’t absolute. You may need to provide 
medical information when you’re required 
to be off work for legitimate reasons. In this 
case, the issues at play are these: your right 
to privacy and the employer’s need to get 
sufficient information from you to plan its 
workforce needs. 

Each case is different. But, you should expect 
to be asked about the expected length of 
absence and why you need to be off work, 
such as, “I’m sick today and not able to come 
into work.”

The general rule is this: the employer can 
only request medical information that’s 
reasonably necessary to meet its operational 
needs. As well, it must adopt the least 
intrusive processes to obtain the information. 

The longer you’re away from work, the more 
information your employer may require and 
be entitled to receive from you.

Employer requests for 
information should be 
reasonable 
If you’re sick and absent from work for one or 
two days, you won’t normally have to provide 
significant medical information proving it. 
But, if the employer has a reasonable basis 
to believe your absence is dishonest, it may 
be entitled request a doctor’s note or other 
information to verify that your absence is 
genuine.

If your absence is for a longer period (weeks, 
months, or years) and you intend to claim 
short term illness benefits, you’ll need to 
provide enough medical information to 
demonstrate that you’re entitled to benefits. 

The initial onus is on you to establish you 
meet short term illness benefits eligibility 
requirements. Your collective agreement has 
the information that’s needed to establish 
your entitlement. Generally, your employer 
will be entitled to request other information. 
It includes the nature of your illness/injury, 
when you expect to return, and whether 
there are tasks you cannot perform. 

The amount of information the employer can 
request will differ depending on the stage 
you’re at in the medical inquiry. But, even 

in the latter stage, the employer doesn’t 
have an unfettered right to all your medical 
information. Here’s what we mean: when 
you return to work following an illness or 
injury, the employer can insist you provide 
a medical certificate verifying your fitness to 
work. The employer can request additional 
information if need be to establish you 
will be safe to work. Except for in rare 
circumstances, or when permitted under the 
collective agreement, the employer won’t 
be able to demand you undergo a medical 
examination by one its own doctors or an 
independent doctor. 

In summary, the medical information your 
employer can request from you will always 
depend on your particular case and the 
provisions in your collective agreement.

What medical information can an 
employer request when you are  
off work?
By Satkaran Sandhu
Articling student

The longer you’re 
away from work, the 
more information your 
employer may require 
and be entitled to 
receive from you.
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The accommodation process is a joint 
undertaking between the employee, the 
employer and the employee’s union. This 
was set out in a Supreme Court of Canada 
decision called Central Okanagan School 
District No. 23 v.  
Renaud, [1992] S.C.J. No. 75 (“Renaud).

The court ruling held that the search for 
accommodation is a ‘multi-party inquiry.’ A 
key factor of this inquiry is the inclusion of the 
employee, who:

• has a duty to assist in the search for 
accommodation

• must provide the employer with 
appropriate medical information. 
This is so the parties can determine 
the employee’s limitations, and to 
accommodate them through modifying 
their current position or otherwise 

As stated by the British Columbia Human 
Rights Tribunal in Graham v. Richmond 
School District No. 38, [2005], the inquiry 
“may take some time, as medical information 
is obtained, assessments are done, work 
sites are investigated, and job functions 
researched.” 

The employee has an obligation to 
participate, but not to come up with a 
solution in the accommodation process. 
The scope of the employee’s duty does 
include enabling the implementation of a 
reasonable solution. The employee also 
has an obligation to accept a proposed 
accommodation that’s reasonable. 

While a failure on the employer’s end 
to collect the required information is a 
breach of their duty to accommodate, an 
employee’s failure to provide information 
that’s reasonably requested may end the 
employer’s duty.

Other examples of employees unreasonably 
refusing to participate in the accommodation 
process include:

• refusing to meet with an employer’s 
rehabilitation committee

• refusing to attend a retraining program

• requesting accommodation for test-
writing and then failing to appear 
for the accommodated test. While 
this scenario generally arises in an 
educational setting, should the 
employer agree to accommodate the 
person, consistent with limitations and 
restrictions, the person, likewise, has 
an obligation to participating in the 
process. 

The collaborative nature of the 
accommodation process means its success, 
or the success of any grievances, rest partially 
upon the employee. This was summarized 
by B.C. Human Rights Tribunal in McLoughlin 
v. British Columbia (Ministry of Environment, 
Lands and Parks), [1999].

A spirit of cooperation is obviously beneficial 
to this process. This does not mean that 
the duty to accommodate falls equally on 
both parties. The duty to accommodate to 
the point of undue hardship rests with the 

respondent. However, if the respondent 
can show that he or she was prevented from 
achieving a reasonable accommodation 
by the unreasonable action or inaction of 
the complainant, the complaint will fail. 
In other words, the respondent bears the 
duty to accommodate, but the process 
of accommodation may require the 
complainant to take reasonable steps to 
move the process forward, depending on 
the circumstances of the case. 

In supporting people through the 
accommodation process, stewards should 
inform members about their duty to 
participate, and their obligations. Stewards 
can help the process by ensuring members 
provide the employer with appropriate 
forms and medical information. The 
accommodation process can be complex 
because it engages competing interests, 
personal information, and privacy rights. 

The obligations of the 
union and employee 
in the accommodation 
process
By Erica Cartwright
Co-op student

The employee has 
an obligation to 
participate, but not to 
come up with a solution 
in the accommodation 
process. The scope of 
the employee’s duty 
does include enabling 
the implementation of 
a reasonable solution. 
The employee also 
has an obligation to 
accept a proposed 
accommodation that’s 
reasonable.
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Imagine a scenario where an employer fires an 
argumentative and insubordinate employee. 
During the grievance process, the employee 
reveals she has a disabling mental health 
condition that shaped her behavior and 
performance. It’s the employer’s response that 
the employee never disclosed her disability 
or requested accommodation. Still, the 
employer may be liable for discrimination. 

Human rights law states the following: 
it’s usually the employee’s responsibility 
to raise with their employer the need for 
accommodation of a disability. But, the 
employer isn’t free of responsibility if the 
employee doesn’t communicate this 
information.

The B.C. Human Rights Tribunal and labour 
arbitrators have recognized that if the 
employer suspects a medical condition 
may be impacting the employee’s ability to 
work, the employer has a “duty to inquire” 
about a connection between the health issue 
and job performance before disciplining or 
terminating an employee (Gardiner v. Ministry 
of Attorney General, 2003 BCHRT 41). Failure 
to do this may constitute discrimination.

In other words, when the employer is 
aware, or reasonably ought to be aware 
that a disability is negatively affecting the 
employee’s performance, the employer is 
duty-bound to inquire about the situation and 
accommodate the disability up to the point of 
undue hardship. 

The duty to inquire is but one aspect of 
the employer’s duty to accommodate -- 
particularly in situations where it’s not clear an 
accommodation is required. 

In Rezai v. University of Northern British 
Columbia and another (No. 2), the B.C. 
Human Rights Tribunal outlined the test for 
the duty to inquire in the context of a mental 
disability this way:

“The threshold/or triggering the duty to 
inquire, in these circumstances [mental 
disability], appears to be whether the 
behaviour is “such a departure from the 
ordinary norms of human behaviour” that 
it should have alerted the respondents to 
the possible presence of a disability...“ 
[emphasis mine]

Signs of a possible mental disability may 
include a variety of behaviours. They 
include a sudden change in the employee’s 
performance, erratic conduct, absenteeism, 
or statements by the employee about feeling 
stressed or overwhelmed. 

Assumptions shouldn’t be made prematurely. 
But, where the employer knows about a 
possible disability or observes behaviour that 
may indicate the presence of a disability, its 
obligated to inquire and determine if there’s a 
need for accommodation. This has to be done 
prior to discipline or dismissal taking place. 

Remember, employees don’t have to 
disclose their diagnosis or disability to 
receive accommodation. If a collective 
agreement provides for an Enhanced 
Disability Management Program, the 
employer must refer the employee to the 
program before obtaining information about 
the employee’s disability. The employee’s 
privacy should be protected while providing 
the necessary information about the need for 
accommodation.

The duty to inquire:  
an important step in  
the duty to accommodate
By Sonya Sabet-Rasekh

…it’s usually 
the employee’s 
responsibility to 
raise with their 
employer the need 
for accommodation 
of a disability. But, the 
employer isn’t free of 
responsibility if the 
employee doesn’t 
communicate this 
information.
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Past practice. It’s something an employer 
will often resort to when union members 
attempt to assert a right under a collective 
agreement. Past practice becomes the 
excuse to deny the right. For example, an 
employer may indicate they’ve never paid 
for a particular benefit in the past, so they 
don’t have to now. 

Be wary of arguments like these. The 
employer may be attempting to pull the 
wool over your eyes.

Past practice can only be used in very 
particular situations to interpret a collective 
agreement. These were summarized in a 
case called John Bertram & Sons Co. [1967] 
18 LAC 362.

Here’s the summary: 

• Sometimes employers haven’t been 
doing what the collective agreement 
says. They cannot then use their lack of 
adherence to suggest the agreement 
language means something else. 

• If the employer is claiming past 
practice, they must have already acted, 
clearly indicating their interpretation of 
the collective agreement.

• The union must be shown to have 
accepted the past practice. This can be 
demonstrated through clear expression 
or because the practice has continued 
for a long time without objection.

• It’s can’t be just any not union member 
who has accepted the practice 
in the past. It must be someone 
with responsibility interpreting the 
collective agreement. Stewards don’t 
have the responsibility. This means 
their knowledge cannot be held up 
as evidence of acquiescence by the 
union.

No matter what has gone on, past practice 
cannot change the clear language of the 
collective agreement. A party has the right 
to correct a mistake even if a collective 
agreement has been administered 
incorrectly for a long time.

When it comes to the payment of particular 
benefits or premiums, the case law is 
clear. The union can assume the employer 
is properly administering the collective 
agreement and isn’t required to perform 
random audits. Unless the union was 
notified of matters, the employer cannot 
argue the union acquiesced.  

Don’t be fooled the next time the employer 
tries to claim past practice. File a grievance. 

Be Wary  
of Past Practice
By the BCGEU Advocacy Department

Past practice becomes the excuse to deny the right. 
For example, an employer may indicate they’ve never 
paid for a particular benefit in the past, so they don’t 
have to now.
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Discipline is a big deal. A worker being 
disciplined by their employer is a serious 
action given the livelihood and mental well-
being of individuals is intrinsically tied to 
employment. 

In labour law, arbitrators compare 
suspending or terminating an employee 
to the punishment imposed by the state in 
the criminal law context. That’s why it’s no 
surprise arbitrators have given employers a 
procedural responsibility that’s often akin 
to that imposed on the state in criminal 
court cases. Two of these requirements 
will be outlined here: the duty to provide 
particulars and the duty to provide 
document disclosure.

It’s the employer’s responsibility to prove 
they have just cause for disciplining an 
employee for an alleged misconduct. The 
employer knows which facts and evidence 
are significant. The grievor and union have 
the right to remain silent until the employer 
has made its case. The grievor isn’t required 
to provide information which could assist 
the employer in making a stronger case 
against the grievor. 

However, this doesn’t apply to the 
investigation process surrounding the need 
for discipline. During this process, the 
grievor should be forthcoming and answer 
any reasonable and relevant questions the 
employer puts to them. The grievor should 
always have a union representative present. 
The employer must present all of the facts 
and allegations against the grievor and allow 
the grievor to provide an explanation. 

Duty to provide particulars
The employer must provide the particulars of 
why it’s disciplining the grievor. This will often 
consist of the “when”, “where”, “how” and 
“who” of the alleged breach of the collective 
agreement. These particulars must be 
provided to the union. The grievor must have 
the details of the allegations.

But, there’s an exception. While the union 
and employee have the right to remain 
silent in disciplinary cases, the union must 
outline any defences it plans to raise, such as 
condonation, discrimination or provocation. 

For example, the union may argue employer 
condoned the employee’s misconduct after 
becoming aware of it and didn’t act for a 
considerable period of time. The employer 
cannot now discipline the employee for 
behaviour it previously accepted. If the union 
intends to rely on this defence, it must provide 
the details to the employer before the hearing. 

Duty to disclose material 
documents 
The employer must provide all the 
documents it has that could be used 
by either of the parties at arbitration. 
The union must have the opportunity to 
review the evidence which the employer 
is using to prove the need to discipline 
the grievor. This includes transcripts and 
notes from the employer’s investigation, 
witness statements, emails and other 
correspondence, the grievor’s personnel 
files, and video evidence. The union must 
provide documents in its possession that 
relate to facts on which it will be relying.  

The employer’s procedural  
requirements in disciplinary case
By Hasan Alam

A worker being 
disciplined by their 
employer is a serious 
action given the livelihood 
and mental well-being of 
individuals is intrinsically 
tied to employment.
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Imagine you’re in the middle of an organizing 
drive, trying to bring a non-union worksite 
into your bargaining unit. You’re encouraging 
workers to sign a union card. The next day 
you’re fired after the employer discovers what 
you’ve been doing. 

This scenario, in a Labour Relations Board 
decision, has been described as the “sudden 
thunderstorm on a calm summer evening”. 
The thunderstorm is what the board normally 
calls an unfair labour practice. 

Unfair labour practices 
generally
The British Columbia Labour Relations Code 
is legislation that regulates the relationship 
between employers and unions.

One of the fundamental rights under the Code 
is the right to freely join a union. In fact, the 
right to freely join a union is a constitutional 
right protected by the freedom of association 
under the Canadian Charter of Rights and 
Freedoms. 

The code protects this right by disallowing 
employers and unions from behaving in certain 
ways. These prohibited types of conduct are 
called unfair labour practices. Here’s a basic 
outline of the more common unfair labour 
practice provisions of the Code. 

Section 6(1) – prohibited 
interference 
Section 6(1) of the Code prohibits employers 
from interfering with the “formation, selection 
or administration of a trade union or contribute 
financial or other support to it.” 

What this means is the board can examine the 
employer’s conduct on employee rights to 
determine whether the alleged interference is 
improper.

Some examples of prohibited interference 
include: 

• Surveillance of organizers 

• Threatening closure of business 

• Asking if employees joined the union 

• Asking employees to sign a petition 
against joining the union 

• Not providing the union with employee 
lists once certified 

• Threatening dismissal if employees have 
released independently obtained contact 
information 

• Not permitting an employee to be a 
union official 

• Not remitting union dues 

• Not permitting campaigning during 
break times and in the break room 

• Refusing to allow union insignia 

Sections 6(3)(a) and (b) - Anti-
union dismissals and discipline
Section 6(3)(a) bans the termination, discipline 
or differential treatment of employees by their 
employer because an employee: 

(a) becomes or asks others to become 
members of the union; or  

(b) otherwise participates in the promotion, 
formation or administration of a union. 

Section 6(3)(b) bars terminations or other 
discipline specifically during a union 
organizing drive, unless the employer has 
‘proper cause’. 

Alleged employer conduct under sections 
6(3)(a) and 6(3)(b) must be motivated by 
something called “anti-union animus”. The 
union must show the termination or discipline 
was motivated by a dislike for the union. The 
employer must demonstrate the decision to 
terminate or discipline wasn’t motivated by 
animus. 

Employers don’t often advertise their anti-
union sentiments and the board knows this. 
That’s why the board will look at the entirety 
of the circumstances, such as the employer’s 
knowledge of union activity, the employee’s 
disciplinary record, and how similar employee 
conduct has been treated in the past. This 
information will help the board determine 
whether the conduct was motivated by anti-
union animus. 

Unfair labour practices 
“A sudden thunderstorm on a calm 
summer evening.”
By René-John Nicolas
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Section 6(3)(d) - Improper 
promises
Section 6(3)(d) of the Code prevents an 
employer from, among other things, seeking 
by a promise, wage increase, or by altering 
any terms or conditions of employment, to 
induce an employee to refrain from continuing 
to be a member of a union.

In order to be a violation, the employer’s 
conduct needs to be motivated by anti-union 
animus.

Complaints often arise in the context 
of employer-initiated or sanctioned 
decertification campaigns. 

For example, employer promises made to 
employees regarding the terms and 
conditions of employment they can expect if 
they decertify have been found to violate this 
section. As well, employers who directly 
link the continuation of certain benefits to 
decertification are also in violation. 

Intimidation and coercion
The Code prohibits communications that 
amount to intimidation or coercion. It also 
generally outlaws intimidation and coercion 
that would compel or induce an employee from 
joining a union or remaining a union member. 

Intimidation and coercion has been defined by 
the board as: 

“the use of force, threats, fear or compulsion 
for the purpose of controlling or influencing 

conduct. A threat, whether implied or actual, is 
a prerequisite for conduct to be characterized 
as coercion or intimidation. There has to be 
some sort of unfairly forceful pressure or threat 
of adverse consequences...” (Excell Agent 
Services, BCLRB No. B172/2003 at para. 69)

Since 2001, employers have expanded 
their rights when it comes to expressing 
opinions about workplace matters. Still, these 
communications mustn’t amount to intimidation 
or coercion. For communications to be 
protected, an employer must express a “view”. 

A view isn’t one of the following: 

• Deliberate lies – statements known to be 
false. Honest mistaken views are okay 

• Directing an employee to ask the union 
certain questions and guarantees  

• Surveillance of union organizers 

• Abusive language towards union 
organizers 

• Asking to identify union supporters 

• Coercive and intimidating statements 

• Threats or promises 

Unfair labour practices typically occur when 
organizing non-union worksites or during 
decertification campaigns. In such cases, they 
need to be addressed by the board. 

However, there may be situations where 
the unfair labour practice provisions are 
connected with protections under a collective 
agreement. If this is the case, stewards should 
work with BCGEU staff representatives to 
determine whether the board or a labour 
arbitrator should hear the complaint.

…the Code prohibits 
employers from 
interfering with the 
“formation, selection 
or administration 
of a trade union or 
contribute financial or 
other support to it.”

Join us as we celebrate
our centennial year!
Send us your BCGEU stories & photos:  centennial@bcgeu.ca 
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A 2013 study by the Canadian Community 
Health Survey found almost 23 per cent of 
Canadians report experiencing discrimination 
every day. The most common types found 
were gender, age, and race, followed 
by discrimination based on physical 
characteristics such as weight. Marital status, 
race, place of birth, and body mass index were 
also reported. 

Discrimination in the workplace can be 
tremendously difficult to deal with – for those 
involved and those who may witness it. 

What is workplace 
discrimination? 
Discrimination often occurs through 
repeated incidents or a pattern of behaviour. 
Discrimination is addressed in our collective 
agreements and most definitions are similar. 
Section 1.7 of the public service main 
agreement defines discrimination this way:

“as it relates to any of the prohibited grounds 
contained in the BC Human Rights Code. 
Prohibited conduct may be verbal, non-verbal, 
physical, deliberate or unintended, unsolicited 
or unwelcome, as determined by a reasonable 
person. It may be one incident or a series 
of incidents depending on the context. 
Employees have the right to employment 
without discrimination because of race, 
colour, ancestry, place of origin, religion, 

family status, marital status, physical disability, 
mental disability, sex, age, sexual orientation, 
political beliefs, and criminal or summary 
offense unrelated to their employment. 
Discrimination does not include actions 
occasioned through exercising in good 
faith the Employer’s managerial/supervisory 
rights and responsibilities. Protection against 
discrimination extends to incidents occurring 
at or away from the workplace during or 
outside working hours provided the acts 
are committed within the course of the 
employment relationship.”

WorkSafeBC declares bullying, harassment, 
and discrimination to be provincial 
occupational health and safety issues that 
pose a potential risk to the physical and mental 
health, and safety of workers. 

If you’re uncertain about someone’s workplace 
behaviour, consider using the reasonable 
person test: what would most people consider 
unacceptable? Would a reasonable person 
consider the behaviour in question to be 
discriminatory? 

What can you do to address 
discrimination?
If you, as a steward, believe someone at your 
workplace is being discriminated against, 
you should attempt to resolve the situation 
immediately. First, in an informal way. More 

Workplace Discrimination:  
How can you deal with it?
By Reena Parmar

If you’re uncertain about 
someone’s workplace 
behaviour consider 
using the reasonable 
person test. What 
would most people 
consider unacceptable? 
Would a reasonable 
person consider the 
behaviour in question to 
be discriminatory? 
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serious cases require dealing with the situation 
more formally. 

Stewards should utilize informal approaches 
instead of waiting until the situation is so 
severe that a formal complaint is necessary:

• attempt to ease the situation as soon as 
you are made aware 

• encourage members to talk to each other 
directly if conflict has arisen. It may be 
difficult to speak with the individual who 
offended them

• set up a meeting to discuss the matter if 
the employer is the accused

When two members are involved, stewards 
should talk to the other member privately and 
remain unbiased. It’s important to remember 
the situation is sensitive and the accused 
person may also need support. Both parties 
have equal rights in the workplace. 

Stewards should also discourage workplace 
gossip and retaliation. Both can escalate the 
situation. Down the road, this can push a 
decision-maker to determine both parties are 
at fault. 

It may not be possible to resolve the situation 
informally. In these cases, resolutions may be 
found in the collective agreement, or through 
B.C. Human Rights Tribunal. Formal processes 
require the complainant to provide evidence 
of discrimination. 

The collective agreement 
procedure 
Your collective agreement likely provides 
a clear process to deal with workplace 
discrimination. Section 1.9 of the Public 
Service Main Agreement outlines 
discrimination and sexual harassment 
complaint procedures. It states the employer 
will investigate the allegation and take steps 
to resolve the concern as appropriate within 
30 days of the issue being raised by the 
employee.

If the employer conducts an investigation 
involving two employees, make sure there 
are two stewards present – one each for the 
complainant and the accused. 

B.C. Human Rights Tribunal 
procedure
The B.C. Human Rights Tribunal is also 
available to employees experiencing 
discrimination but this process is separate 
from the grievance process and doesn’t 
involve union time. A complaint may only be 
made on certain protected grounds. They 
are: race, colour, ancestry, place of origin, 
political belief, religion, marital status, family 
status, physical disability, mental disability, 
sex, gender identity or expression, sexual 
orientation, age, criminal conviction, lawful 
source of income, and retaliation. 

To succeed, an employee must show the 
employer treated them unfairly because of 
a protected ground. It’s not enough for an 
employee to say they’ve been treated unfairly 
by their employer and they have one of the 
protected grounds. A complaint to the Human 
Rights Tribunal must be completed within 12 
months of the last incident.

Conclusion
The union can assist members through 
the grievance process if they feel they’ve 
been discriminated against. Unions cannot 
assist members who pursue a human rights 
complaint. As well, members must be 
informed they cannot pursue both a grievance 
and a human rights complaint. They must 
choose the one path. 
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This article affects only BCGEU members 
covered by the 18th Main Public Service 
Agreement.

Members covered by other collective 
agreements should speak to a steward and/
or contact a representative at their BCGEU 
local area office if they have questions. 

The BCGEU’s benefits department gets 
asked a lot about illness and disability. We’ve 
bargained Short-Term Illness & Injury (STIIP) 
and Long-Term Disability (LTD) plans into your 
collective agreement to protect you from 
financial hardship if illness or injury prevents 
you from working. The BCGEU’s benefits 
department handles appeals for LTD claims 
that are denied, as well as assists members 
accepted on LTD to return to work. 

Below are some of your most 
frequently asked questions:
When should I apply for LTD? 
If you have an approved STIIP claim, you must 
submit your LTD application within the four 
weeks following the end of the STIIP period, 
which is six months. If you don’t apply for LTD 
benefits within that time frame, your claim 
will be considered abandoned.  

How do I apply for LTD? 
When you have been on STIIP for three 
months, your employer is required to send 
you a letter, which includes a link to access 
the LTD application. If you don’t receive the 
letter, contact your employer right away. 
You can also access LTD instructions and the 
application at www2.gov.bc.ca/myhr.

Why is it important to apply for LTD? 
It normally takes the insurance carrier three 
months to adjudicate a claim. The process 
may take even longer if additional medical 
information is required. As we’ve said, the 
deadline to apply for LTD is no later than 
four weeks after the end of STIIP. But, we 
recommend you apply as soon as you receive 
the LTD application to ensure your wage loss 
benefits aren’t lost as you transition from 
STIIP to LTD.

What if I’m planning to return to work 
during my STIIP period? 
The BCGEU recommends you apply for 
LTD benefits regardless of your anticipated 
return to work.  You should still complete the 
LTD application prior to the deadline. Until 
you’ve received a letter from your employer 
acknowledging your successful return to 
work in a full-time and full duties capacity, it’s 
important to continue your LTD application 
process. You can always withdraw the LTD 
application once you’re back at work. 

Why are we recommending this? Because 
you can never predict the future. If you have 
to stay off work for any reason, you cannot 
apply for LTD after the application deadline. 
By applying for LTD, you’ve given yourself 
a safety net that protects your rights and 
entitlements moving forward.

What if I am on a WorkSafe BC (WSBC) 
claim? 
If you’ve filed a WSBC claim, it’s critical you 
also apply for LTD benefits at the same time. 
Even though WSBC is the first payer of your 
wage loss benefits, your pensionable service 
isn’t accounted for. Having an approved 
LTD claim means you can continue to accrue 
pensionable service.  

The bottom line is this: applying for LTD 
ensures your collective agreement rights - 
and most importantly you are protected.

Until you’ve 
received a letter 
from your employer 
acknowledging your 
successful return to 
work in a full-time and 
full duties capacity, it’s 
important to continue 
your LTD application 
process.

Disability benefits for  
public service members:  
do you know your rights?
By Rajveen Shergill
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The Enhanced Disability Management 
Program (EDMP) arose from overtime and 
workload grievances filed by healthcare 
workers employed by Vancouver Coastal 
Health Authority. The dispute identified 
concerns about the impact of sick leave, 
the costs, long-term disability, and workers’ 
compensation claims on the workplace. 
Another concern was the impact on 
the workplace when workers remained 
away from the workplace for extended 
periods.  In 2010, two agreements, 
including the Health Science Professionals 
Bargaining Association agreement 
established the employer-funded EDMP to 
assist workers to return to the workplace 
sooner. It was also meant to reduce sick 
leave, the length of workers’ compensation 
and long-term disability claims. Due to 
the success of the program in supporting 
disabled workers, the parties bargained 
the EDMP into the Facilities Bargaining 
Association and Community Bargaining 
Association agreements in 2012.

Collection of medical 
information
Members who are covered by the 
Community Bargaining Association, 
Facilities Bargaining Association or 
Health Science Professionals Bargaining 
Association collective agreements are 
eligible for the Enhanced Disability 
Management Program (EDMP). Enrollment 
happens if certain factors are met:

• a member has missed one day of work 
due to an occupational injury or

• a member has missed five days of work 
due to a non-occupational illness/injury 

In these cases, requested medical is 
collected through the EDMP. This is done 
by way of a medical questionnaire. It’s 
a collaborative process, discussed and 
vetted by an EDMP union advocate and a 
disability management professional. The 
questionnaire seeks to identify why the 
member is off work.

The EDMP program pays for the process 
and everything is confidential. Only 
information concerning return to work, 
limitations and restrictions are shared with 
the employer. 

Duty to Accommodate 
Accommodation requests for casual and 
regular members must go through the EDMP. 
Specific, objective medical information is 
necessary for an accommodation, whether 
it’s temporary or permanent. The information 
provided is kept confidential.  

The disability management professional 
assigned to the file will share the following 
with the staff representative and employer:

• work limitations and restrictions

• whether the accommodation is 
temporary or permanent. This has to be 
communicated to determine a suitable 
accommodation for the member and to 
sign-off on the accommodation. 

Enhanced disability 
management program:  
here’s what you need to know
By Shelly Appleton and Margo Major

…everything 
is confidential. 
Only information 
concerning return to 
work, limitations and 
restrictions are shared 
with the employer.

Limitation and restrictions are identified 
with supportive medical through Case 

Management Planning in EDMP.

The Advocate shares the limitations and Re-
strictions with the Union Staff Representative.

The Disability Management Professional 
(DMP) shares the limitations and restrictions 

with the Employer (Human Resources).

The Union Staff Representative and Employer 
review the limitations and restrictions 
and negotiate the terms of a Duty to 

Accommodate Agreement

The Union Representative is the only one to 
sign a DTA agreement on behald of the union. 

The Advocate and the DMP are in the 
background for clarification of the limitation 

and restrictions.



Questions can be submitted to  
Dear Advocacy by emailing  
steward@bcgeu.ca. 

BCGEU’s Advocacy department 
handles grievances that haven’t been 
resolved by the area office and are 
the primary authors for The Steward 
magazine.

Dear George,

As with many advocacy-related questions, it depends.

Here’s what we need to know: was the name he called you a slur or insult related to your race, 
colour, ancestry, place of origin, political belief, religion, marital status, family status, physical 
or mental disability, sex, sexual orientation, gender identity or expression, or age?

If your answer is yes, the comment could potentially be considered discrimination as it’s 
contrary to the Human Rights Code. However, even if you establish discrimination, you’re 
unlikely to receive damages in the form of money. 

Looking at whether one single incident or comment constitutes discrimination, human rights 
tribunals and arbitrators look at a variety of factors, such as the following:

• the egregiousness and virulence of the comment

• the nature of the relationship between the involved parties

• the context in which the comment is made

• whether an apology was offered

• whether or not the recipient of the comment was a member of a group historically 
discriminated against

• the impact on the complainant

Your manager did apologize and that would count against a finding of discrimination. But, 
the comment had a significant effect on you, which could count in favour of discrimination. 

Tribunals and arbitrators don’t generally award damages for injury to dignity or emotional 
distress for one discriminatory comment or incident. If you missed work due to your anxiety, 
you could potentially be compensated for lost wages. Most often, the remedies don’t involve 
money. Instead, it could be an order that your manager stop yelling at you, or an apology, 
which has already happened. 

If the manager called you a name that wasn’t related to one of the protected grounds 
outlined earlier in this article, it may still be considered harassment under your collective 
agreement. Most agreements contain protections against harassment of a personal or sexual 
nature.

Proving this will depend on the circumstances, such as the severity of the comment and the 
effect it had on you. Again, don’t expect financial compensation, except possibly for any days 
of work missed due to your anxiety.

I recommend you talk with a steward about your situation.

Sincerely,

BCGEU Advocacy
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Dear Advocacy  By Emily Luther 

Tribunals and arbitrators don’t generally award 
damages for injury to dignity or emotional distress 
for one discriminatory comment or incident. 

My manager yelled at me and 
called me an insulting name. It only 
happened once and he apologized, 
but it made me feel horrible and the 
doctor said it caused a flare of my 
anxiety disorder. Would this qualify 
for a discrimination or harassment 
grievance?

Yours truly,

George

Imagine receiving this letter: 


