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IN THE SUPREME COURT OF BRITISH COLUMBIA
Between
CAJ\1BlE SURGERIES CORPORATION, CHRIS CHIAVATTl by his litigation guardian RITA
CHIAVATTl, MA!'lDY lviARTENS, KRYSTIANA CORRADO by her litigation guardian
ANTONIO CORRADO, ERlviA KRAHN, WALID KHALFALLAH by his
litigation guardian DEBBIE WAITKUS, and SPECIALIST REFERRAL CLlNIC
(VAJ'lCOUYER) INC.
Plaintiffs
and
MEDICAL SERVICES COMMISSION OF BRITISH COLUMBIA,
MINISTER OF HEALTH OF BRITISH COLUMBIA,
and ATTORNEY GENERAL OF BRITISH COLUMBIA
Defendants
and
DR. DUNCAN ETCHES, DR. ROBERT WOOLLARD, GLYN TOWNSON,
THOlviAS McGREGOR, BRITISH COLUMBIA FRIENDS OF MEDICARE
SOCIETY, CAJ'lADIAN DOCTORS FOR MEDICARE, MARIEL SCHOOFF,
DAPHNE LANG, JOYCE HAJ\1ER, MYRNA ALLISON, CAROL WELCH,
and the BRITISH COLUMBIA ANESTHESIOLOGISTS' SOCIETY
Intervenors

NOTICE OF APPLICATION
Names of applicants: The Defendants Medical Services Commission of British Columbia,
Minister of Health of British Columbia, and Attorney General of British Columbia
To: The Plaintiffs and their Solicitors; the Intervenors and their Solicitors

- 2TAKE NOTICE that an application will be made by the applicants to the Associate Chief Justice
at the courthouse at 800 Smithe Street, Vancouver, BC on 11 October 2013 at 10:00 a.m. for the
orders set out in Part 1 below.
Part 1:

ORDERS SOUGHT

L The plaintiffs shall within 14 days of the date of this order deliver to the defendants an
amended list of documents that includes all documents that are or have been in the plaintiffs'
possession or control that could be used by any party of record at trial to prove or disprove a
material fact (the "Amended List of Documents").
2. The Amended List of Documents shall include the documents listed as Appendix "A" to this
notice of application.
3. The plaintiffs shall forthwith make the originals of the newly listed documents available for
inspection and copying by the defendants in accordance with Rules 7-1(5) and (16).
4. The costs of and incidental to this application shall be paid by the plaintiffs to the defendants
in any event of the cause.
Part 2:

FACTUAL BASIS

Nature of the Claims
L In this action, the plaintiffs seek declarations that ss. 14, 17, 18, and 45 of the Medicare
Protection Act, R.S.B.C. 1996, c. 248 (the "Act") infringe sections 7 and 15 of the Canadian
Charter of Rights and Freedoms; and an order pursuant to s. 52(1) of the Constitlition Act, 1982,
that ss. 14, 17, 18, and 45 ofthe Act are of no force or effect to the extent of the inconsistency.
2. In brief, the plaintiffs allege that the statutory prohibitions on direct or extra billing under the
Act infringes s. 7 of the Charter by preventing British Columbians access to "reasonable health
care within a reasonable time" (Amended Notice of Civil Claim, para. 98). The plaintiffs seek
to fundamentally alter the model of health care delivery in British Columbia (and inevitably
elsewhere in Canada) by permitting for-profit clinics (and individual physicians) to charge for
the provision of services covered by the Act. The importance of the issues raised in this action
to the provision of public health care in Canada cannot be overstated.
3. The plaintiffs include two corporate entities, Cambie Surgeries Corporation ("Cambie") and
Specialist Referral Clinic (Vancouver) Inc. ("SRC"), which operate respectively a "multispecialty surgical and diagnostic facility" and a "medical clinic". Dr. Brian Day is a co-owner
and the president of both Cambie and SRC. The five individual plaintiffs were added as
parties in 2012. Four of the plaintiffs received services from either Cambie or SRC or both,
and three were treated personally by Dr. Day.
4. This litigation is fundamentally driven by the corporate plaintiffs and Dr. Day. At a press
conference announcing the addition of the four former Cambie patients as plaintiffs, Dr. Day
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All of the plaintiffs are represented by the same counsel.
Affidavit #1 ofearol Brossard, sworn 20 September 2013, Ex. M.
5. The further amended notice of civil claim, filed 10 January 2013, among other facts and
assertions, pleads the following:
a.

Diagnosis and treatments at Cambie are performed by physicians who are
independent professionals and not employees (para. 13);

b. SRC performs administrative billing functions for Cambie, pursuant to an
administrative services agreement between SRC and Cambie (para. 14);
c.

Private medical facilities are beneficial for overall health care in British Columbia;
they attract specialist doctors to the province, offer flexible work hours to nurses,
and help to attract nurses back into the workforce (para. 15);

d. The costs of operating a medical facility are tremendous (para. 111);
e.

Independent medical practitioners cannot off-set the operational costs of running a
private clinic (para. 112);

f.

It would not be commercially viable for an independent medical facility to assume
the costs of the use of their medical facilities (para. 115); and

g.

Permitting access to a private healthcare system does not jeopardize the existence of
a strong public healthcare system (para. 120).

6. The defendant Minister of Health is the provincial minister responsible for the Medical
Services Plan, and the defendant Medical Services Commission ("MSC") pursuant to the Act,
and the Ministry of Health Act, R.S.B.C. 1996, c. 301. The defendant Attorney General is the
chief law officer for the Crown.
7. The defendants, in their response to further amended civil claim, plead the following:
a.

Private for-profit medical clinics like Cambie and SRC exist for the purpose of
maximizing the income of their owners and of the physicians who practice there
(para. 61);

b. Physicians are able to earn more money for the same or less effort in private clinics
such as Cambie and SRC as compared with the public system (para. 62);
c. As a result there is a tendency for physicians to prefer private over public practice,
with a corresponding reduction in the quantity and quality of care available in the
public system. (para. 63);
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to encourage patients to seek treatment from them privately (para. 65); and
e. There is an incentive for physicians with an mvnership interest in a private clinic to
refer patients to the private clinic for treatment that is not appropriate (para. 66).
8.

Each of the defendants has counterclaimed against Cambie and SRC. MSC seeks declarations
that Cambie and SRC have contravened ss. 17 and 18 of the Act and permanent injunctions
restraining Cambie and SRC from contravening those sections of the Act. The Minister of
Health seeks to recover damages flowing from the unlawful billing practices of Cambie and
SRC, which are contrary to the Act. The Attorney General seeks a declaration relating to the
use of "acknowledgment forms" by the Clinics that are unconscionable, oppressive, unlawful,
and inconsistent with public policy.

9. In its counterclaim, the MSC pleads the following:
a.

Cambie and SRC have charged patients for the provision of benefits by medical
practitioners, in violation of the Act (part 3, para. 2); and

b. Cambie and SRC have charged patients for services provided by opted-out
practitioners that would be benefits if provided by an enrolled practitioner, in an
amount greater than that permitted under the Act (part 3, para. 2).
10. In his counterclaim, the Minister of Health pleads the following:
a.

Cambie and SRC have planned, organized, arranged, participated in, facilitated,
assisted, and been willfully blind to unlawful billing practices, including:
l.

Charging fees for the rendering of benefits andlor for materials,
consultations, procedures, or other matters relating to the rendering of
benefits; and

ii. Facilitating and participating in unlawfi.ll billing practices of medical
practitioners, including charging patients unauthorized fees for benefits, for
matters relating to the rendering of benefits, in excess of those permitted,
andlor for services in respect of which a claim has also been submitted to
the MSC (part 1, para. 4);
b. The particulars of the nature and extent of the clinics' participation in these
activities are uniquely within their knowledge (part 1, para. 5; part 3, para. 5);
c.

Cambie and SRC have known or ought to have known that their unlawfi.ll billing
practices could cause loss to the province (part 3, para. 4);

d. Cambie and SRC, through the planning, arranging, organizing, and charging of
unauthorized fees, andlor through the receipt or handling of other direct or
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only engaged in unlawful billing practices, but have aided, abetted, assisted, and
facilitated the unlawful billing practices of others (part 3, para. 5); and
e.

Cambie and SRC have either intended to cause economic loss to the Province
through their actions, or been willfully blind or reckless with respect to whether
such loss would occur (part 3, para. 6).

11. In her counterclaim, the Attorney General pleads the following:
a.

Cambie and SRC have required patients to sign "Acknowledgment Forms" that:
i. Misrepresented to patients that the services contracted for were not benefits
under the Act, when in fact and in law they were; and
ii. Purport to conttactually bind patients to agree:
1. Not to make any claim to the MSP for any part of the costs of
benefits provided at the clinics;
2. Not to file any complaint with any government body regarding the
circumstances of the benefits provided to them; and
3. Not to disclose any information to any government regarding the
particulars of their surgery, including the costs incurred (part 1,
para. 4).

12. The plaintiff clinics insist that they are entitled to charge beneficiaries in addition to the
amounts billed to MSP by the physicians and anaesthesiologists providing the services.
Evidence in Defendants' Possession Already
13. A central issue of contention in these proceedings is whether the fees charged to patients by
the clinics include a fee for the physician services in addition to a "facility fee".
14. The affidavit of Bob de Faye, filed in 2009, included a "Surgety Cost Breakdown Report"
prepared by SRC clinic manager Zoltan Nagy for a British Columbia patient ("GM") that states
that GM was charged a "surgeons fee" of $500.
Brossard Affidavit, Ex. A.
15. Dr. Day and Mr. Nagy have each sworn an affidavit to the effect that this form was prepared in
error. Mr. Nagy says that he mistakenly provided GM with a cost breakdown applicable to an
out-of-province patient, on the assumption that he was from Alberta.
Affidavit 113 of Dr. Brian Day, sworn 2 October 2012, para. 25; Affidavit #1 of
Zoltan Nagy, sworn 27 September 2012.
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16. There is no doubt, however, that the total amount that GM paid was the same as the total
amount on the cost breakdown form provided by Mr. Nagy, and no explanation as to how that
could be the case if GM had not actually paid the "surgeons fee". There is also no evidence
that GM was ever provided with a refund of the $500 "surgeons fee".
17. In addition, although the MSC auditors were able to review the files pertaining to GM
maintained by SRC and Cambie, the surgery cost breakdown report was not located therein.
Affidavit #3 of Stephen Abercrombie, sworn 20 September 2013, para. 13.
18. Furthermore, the MSC has in its possession another, similar, "Estimate of Surgical Fees"
provided to another British Columbia patient ("NC") stating that NC was charged a "surgeons
fee" of $800. The evidence shows that after NC contacted the Ministry, and the Ministry
contacted the surgeon involved, the surgeon asked Cambie to refund the "surgeons fee" and
the surgeon submitted a claim to MSP.
Abercrombie Affidavit, Exs. B, C.
19. The audit of Cambie conducted by the MSC in 2011 identified 87 surgeries at Cambie
involving the provision of benefits to beneficiaries (entitling the physicians involved to bill
MSP). In 73 of those cases, the surgeon submitted a claim to MSP; in 14, they did not.
a.

In 7 of the 73 cases where the surgeon billed MSP, there was a surgical assistant
who did not bill MSP;

b. In 7 of the 72 cases where the surgeon billed MSP, there was an anesthesiologist
who did not bill MSP;
c.

In 1 of the 14 cases where the surgeon did not bill MSP, there was a surgical
assistant who did bill MSP; and

d. In 5 of the 14 cases where the surgeon did not bill MSP, there was an
anesthesiologist who did bill MSP.
Abercrombie Affidavit, paras. 4-8.
20. The following physicians who provide services at the clinics are also shareholders in one or the
other (or both):
a.

Dr. Mark Adrian (SRC)

b. Dr. James c. Boyle (Cambie, through Dr. James c. Boyle Inc.)
c.

Dr. Stephen Brady (Cambie, through S.c. Brady, M.D. Ltd.)

d. Dr. Anabel Chan (Cambie, through Oakridge Richmond Pediatric Dental Group)
e.

Dr. Pattick Chin (SRC)

f.

Dr. Brian Day (both clinics; through Dr. Brian Day Inc. at Cambie)
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Dr. Michael Gilbart (SRC)

h. Dr. Thomas Goetz (Cambie, through Thomas Goetz M.D. Inc.)
i.

Dr. Peter T. Gropper (both clinics)

j.

Dr. Simon Horlick (SRC)

k. Dr. Richard Kendall (SRC)

1.

Dr. Richard Kramer (Cambie, through Oakridge Richmond Paediatric Dental
Group)

m. Dr. Jean Lauzon (SRC)
n. Dr. Francis Law (Cambie, through Pacific Surgical Consultants Inc.)
o. Dr. Jordan Leith (both clinics; through Dr. J,M. Leith Inc. at Cambie)
p. Dr. Bassam Masri (SRC)
q. Dr. Martin McCarthy (Cambie, through Pacific Surgical Consultants Inc.)
r.

Dr. William N. McDonald (Cambie)

s.

Dr. Farhad Moola (SRC)

t.

Dr. Reza Noori (Cambie, through Oakridge Richmond Paediatric Dental Group)

u. Dr. John Oliver (SRC)
v.

Dr. Bertrand Perey (both clinics; through Bertrand Perey, M.D. Inc. at Cambie)

w. Dr. William Regan (both clinics; through Dr. William D. Regan Inc. at Cambie)
x. Dr. Ramesh Sahjpaul (both clinics; through Sahjpaul Holdings Inc. at Cambie)
y.

Dr. Donald Scheideman (Cambie, through Oakridge Richmond Paediatric Dental
Group)

z.

Dr. Trevor Stone (SRC)

aa. Dr. Darius Viskontas (SRC)
bb. Dr. Richard J. Warren (Cambie)
cc. Dr. Alastair Younger (both clinics; through Dr. Alastair Younger Inc. at Cambie)
Abercrombie Affidavit, Ex. A; Affidavit #1 of Christine Fairey, sworn
20 September 2013.
21. Evidence adduced in examinations for discovery in these proceedings shows that all four of the
plaintiffs who are former Cambie patients were offered reduced surgical fees by Dr. Day.
a.

In the case of Mandy Martens, Dr. Day telephoned Ms. Martens several months
after her treatment at Cambie to offer a refund of fees, and on the same call asked
Ms. Martens to agree to join the litigation.

-8Brossard Affidavit, Ex. P, pp. 22-26.
b. In the case of Krystiana Corrado, Dr. Day asked Ms. Corrado and her father to join
the action at an initial consultation, in the course of which Dr. Day also offered to
provide surgical services at a reduced rate. Dr. Day led Ms. Corrado and her father
from the consultation to a meeting with his lawyers, who were waiting to sign her
on to the case.
Brossard Affidavit, Ex. N, pp. 18-25.
c.

Erma Krahn was operated on twice by Dr. Day. When she first met with him prior
to her first operation, in 2009, he asked her whether she would participate in the
litigation and she agreed to do so. She was charged a reduced rate for her surgery,
and even less for the second surgery she underwent in 2012.
Brossard Affidavit, Ex. 0, pp. 49-54.

22. The individual plaintiffs have, subsequently, produced a significant volume of medical records,
although in many cases not the records of the pertinent treating physicians. The Province has
made additional requests for production, many of which appear to have been fulfilled.
Brossard Affidavit, Exs. H, I, N, 0, P, Q, R, S, T.
23. At no time have the plaintiffs resisted producing the medical history of the individual plaintiffs
on the basis that such documents are "confidential" or "highly sensitive". In contrast, the
corporate plaintiffs resist the production of their own financial and administrative records on
such grounds.
Brossard Affidavit, Ex. L.
Defendants' Efforts to Obtain Document Production from the Plaintiffs
24. The day that the Response to Further Amended Claim was filed, 11 January 2013, the
defendants wrote to the plaintiffs to advise, inter alia, what classes of relevant documents they
were concerned that the plaintiff clinics ought to ensure were preserved. In particular, they
identified as relevant "financial and other records relating to the relationship between Cambie
and SRC, on the one hand, and those medical practitioners providing services to patients at
those two clinics.))
Brossard Affidavit, Ex. B.
25. The plaintiffs did not at any point suggest that this request was unreasonable, or a request
relating to irrelevant documents.
26. The parties' counsel held a teleconference regarding documentary disclosure on 8 March 2013.
In advance of that meeting, counsel for the defendants identified the material facts with
respect to which the defendants sought full documentary disclosure from the plaintiffs. That
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Response to Further Amended Claim referred to above, as well as several of the paragraphs
from the counterclaims.
Brossard Affidavit, Ex. C.
27. The plaintiffs did not at any time suggest that this request was unreasonable, or a request
relating to irrelevant documents.
28. The plaintiffs provided their list of documents to counsel for the defendants on 30 April 2013.
It did not contain any documents of the classes described in the preceding paragraphs.
29. Counsel for the defendants responded by letter dated 3 May 2013 and described the
documents which the defendants viewed as relevant that were not contained in the list. The
letter also indicated that it was a formal demand for the documents under Rule 7-1(10).
Brossard Affidavit, Ex. D.
30. The plaintiffs did not at any time suggest that this request was unreasonable, or a request
relating to irrelevant documents.
31. The plaintiffs provided additional documents on 31 May 2013. An exchange of
correspondence clarified that some documents were individual plaintiffs' medical records,
while only 24 of the documents related to Cambie and SRC.
Brossard Affidavit, Exs. E, F, G.
32. On 17 and 18 June 2013 the defendants conducted examinations for discovery of Dr. Brian
Day, representative of Cambie, and Mr. Zoltan Nagy, representative of SRC. In the course of
those examinations the defendants requested the production of a number of documents,
including those documents they seek in this application.
Brossard Affidavit, Exs. H, I.
33. The defendants wrote the plaintiffs on 19 June asking that they advise at their earliest
convenience, and in any event no later than 28 June, whether they would be objecting to any
of the document requests made during the examinations for discovery, so that an application
to compel production could be brought on at an early date.
Brossard Affidavit, Ex. J.
34. The plaintiffs did not respond to that letter.
35. The defendants wrote again on 4 July repeating the same request.
Brossard Affidavit, Ex. K.
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In response to requests for documents the defendants seek on this application, counsel for the
plaintiffs indicated that the plaintiffs are unwilling to disclose documents relating to the
"administrative and financial operations of SRC and Cambie". The plaintiffs, through counsel,
assert that the documents are irrelevant, confidential, and highly sensitive.
Brossard Affidavit, Ex. L.
37. The plaintiffs agreed to search for and produce a number of other categories of documents
requested at the discoveries of Dr. Day and Mr. Nagy, but these requests remain unfulfilled as
of the date of this application.
Brossard Affidavit, Exs. L, U.
Part 3:

LEGAL BASIS

38. Rule 7-1(1)(a) of the Supreme Court Civil Rules requires a party to list all documents in its
possession or control that could be used at trial to prove or disprove a material fact. A party
may demand additional documents under sub·rules 7-1(10) or 7-1(11) and the court may, on
application under Rule 7-1(13) order a parry to comply with such a demand under Rule 71(14).

39. Rule 7-1 thus creates a two-tiered process for disclosure. A party must in the first instance list
all documents that may go to prove or disprove a material fact. On application under Rule 71(14), the court may order broader production of documents that "relate to any or all matrers
in the action" on a Peruvian Guano standard.
XY, LLC t'. Canadian Topsires Selection Inc., 2013 BCSC 584.

40. The test set out for broader disclosure is "wherher a document can properly be said to contain
information which may enable the party requiring the document either to advance his own
case or damage the case of his adversary, if it is a document which may fairly lead him to a train
of inquiry, or if it may have either of those two consequences".
Global Pacific Concepts Inc.

t,.

Owners of Strata Plan NW 141, 2011 BCSC 1752 at

paras. 8-9
41. The documents sought by the defendants would go to prove or disprove a material fact and are
thus producible even on the narrower test under Rule 7-1(1). In the event it was necessary to
resort to the broader Penwian Guano standard this would plainly be an appropriate case to do
so. The issues raised are of tremendous and general public importance. The plaintiffs should
not be permitted to seek to restructure our public health care system on the premise that
private clinics are the superior delivery model with no scrutiny of their financial and
administrative operations.
42. The documents sought by the Province that the plaintiffs decline to produce include:
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the bylaws of Cambie and SRC;

(H)

shareholder agreements which might disclose the nature of the relationship
between Cambie/SRC and some of the physicians providing services through
the clinics;

(iii)

corporate tax records;

(iv)

audited financial statements;

(v)

any documents evidencing the nature of the contractual relationship between
Cambie and SRC;

(vi)

the Cambie business model that is referenced in an affidavit filed by Dr. Day in
this proceeding;

(vii)

administrative policy and procedure manuals for both clinics; and

(viii)

the basis upon which the fees to be charged to patients are calculated.

43. In short, the plaintiffs refuse to produce any documents which might provide insight into the
administrative and financial operations of clinics that are proposed as a constitutionally
required alternative to our current system of public health care delivery.
44. The plaintiff clinics have been operating in admitted contravention of the Medicare Protection
Act. The plaintiffs' claims that they are constitutionally entitled to do so rest, at least in part,
on establishing that the impugned provisions of the Act are arbitrary. The plaintiffs have
pleaded that they are beneficial overall to health in the province, and the defendants have
responded that operation of private clinics, such as Cambie and SRC, pose a threat to public
healthcare for reasons that include the allegation that the profit motive inevitably drives us to a
two-tiered health care system.
45. In their counterclaims, the defendants allege Cambie and SRC have engaged in unlawful
billing practices contrary to the Act. The financial and administrative arrangements between
SRC and Cambie are material facts with respect to these claims. The documents also fall under
the broader scope of matters in question with respect to the counterclaims.
46. Issues such as fee structures, surgical costs, and the clinics' relationship with their physicians
have been canvassed in the affidavits filed by Dr. Day and Mr. Nagy in these proceedings. In
resisting production of relevant documents on these topics, the plaintiffs leave the defendants
effectively unable to test the plaintiffs' evidence.
47. Included in the documents the plaintiff clinics refuse to produce are surgical cost breakdown
reports prepared over the past 10 years which identify the patient by residency - i.e. whether a
resident of British Columbia or not. This evidence is relevant to a conflict that arises directly
on the affidavit material as to whether the Surgical Breakdown Report appended as Exhibit 31
to the affidavit of Bob de Faye was in fact prepared in error, or whether the clinics have been
charging British Columbia beneficiaries for physician time in addition to the "facility fee".

48. The plaintiffs' assertion that the documents are "confidential" and "highly sensitive" is not a
proper basis for resisting production. Relevant documents, including confidential business
records, are producible in this action unless they are privileged. The implied undertaking of
confidentialiry exists for the very reason that parties are compelled by discovery obligations to
produce records that contain material of a confidential and sensitive nature.
Juman v. Doucette, 2008

Part 4:

see 8.

MATERIAL TO BE RELIED ON

1. Further Amended Notice of Civil Claim, filed 10 January 2013.
2. Response to Further Amended Claim, filed 11 January 2013.
3. Counterclaim of the Medical Services Commission, filed 11 January 2013.
4. COllnterclaim of the Minister of Health, filed 11 January 2013.
5. COllnterclaim of the Attorney General of British Columbia, filed 11 January 2013.
6. Affidavit #1 of Carol Brossard, sworn 20 September 2013.
7. Affidavit #3 of Stephen Abercrombie, sworn 20 September 2013.
8. Affidavit #1 of Christine Fairey, sworn 20 September 2013.
9. Affidavit #3 of Dr. Brian Day, sworn 2 October 2012 (withollt exhibits).
10. Affidavit #4 of Dr. Brian Day, sworn 2 October 2012.
11. Affidavit #1 of Zoltan Nagy, sworn 27 September 2012.
The applicants estimate that the application will take 1 day to be heard.
[l

This matter is within the jurisdiction of a master.

[xl

This matter is not within the jurisdiction of a master as Associate Chief Justice Cullen is
seized as the case management judge.

TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If YOll wish to respond to
the application, you must, within 5 business days after service of this notice of application or, if
this application is brought under Rule 9-7, within 8 business days after service of this notice of
application,
(a) file an application response in Form 33,
(b) file the original of every affidavit, and of every other document, that
(i) you intend to refer to at the hearing of this application, and

Gi) has not already been filed in the proceeding, and

- 13 (c) serve on the applicant 2 copies of the following, and on every other party of record one
copy of the following:
(i) a copy of the filed application response;

(ii) a copy of each of the filed affidavits and other documents that you intend to refer
to at the hearing of this application and that has not already been served on the
person,

!.

if this application is brought under Rule 9-7, any noti

'ow ""d" R"le 9·' (9).

'\

1

t .

are required to
\

Date: 20 September 2013
"--kl;=l---" -----.i;Silligllature of
[ I appl ant [X] lawyer for applicant(s)
Jonathan Pennter
\

To be completed by the court only:
Order made
[ ] in the terms requested in paragraphs """",,,,"",,"" of Part 1 of
this notice of application
[]

with the following variations and additional terms:

Date: """.[dd/mmm/yyyyl""""
Signature of II Judge [] Master

APPENDIX
[The follotving information is provided for data collection purposes only and is of no legal effect.]

THIS APPLICATION INVOLVES THE FOLLOWING:
[Check the box(es) below faT the application type(s) included in this application.]
[XI

discovery: comply with demand for documents

[]

discovery: production of additional documents

[]

other matters concerning document discovery
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extend oral discovery

[J

other matter concerning oral discovery

[J

amend pleadings

[J

add/change parties

[J

summary judgment

[J

summary trial

[J

service

[J

mediation

[J

adjournments

[J

proceedings at trial

[J

case plan orders: amend

[J

case plan orders: other

[J

experts

This NOTICE OF APPLICATION is prepared by Jonathan G. Penner, Barrister & Solicitor, of the Ministry of
Justice, whose place of business and address for service is 6 th Floor, 1001 Douglas Street, Victoria, British Columbia,
V8W 9]7; Telephone; (250) 952-0122; Facsimile; (250) 356-9154; Email Address: Jonathan.Penner@gov.bc.ca.

APPENDIX A

t. Any business plan or prospectus related to the creation of the Cambie Surgery Centre;
ii. Cambie Surgeries Corporation's loan agreement with the Royal Bank of Canada and
any business plans provided to the bank in support of the loan application;
lIt. Any shareholder agreement. the memorandum and articles. and bylaws, if any. of the
Cambie Surgeries Corporation. including any amendments over time;
iv. Any business plan or prospectus or written document that might have been provided to
shareholders in support of the request for additional investment and/or to the bank for
the line of credit with respect to Specialist Referral Clinic (Vancouver) Inc.;
v.

Any administrative services agreement, including any unsigned contracts, bet\Veen
Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgery Centre. if one exists;

vt. Any fee schedules that have existed over time and any internal financial accounting that
was carried out in order to determine the appropriate cost structure over time;
VlI. Any documentation of additional costing for surgery as well as any policy for the
administrative staff for determining the additional costing;
viii. Corporate tax records for Cambie Surgery Centre and Specialist Referral Clinic
(Vancouver) Inc. for the past five years;
ix.

Any internal Cambie Surgery Centre documents, accounting records or analysis that
was done for the purpose of establishing a fee schedule for Workers' Compensation
Board patients;

x. Any documents that exist that indicate the basis upon which Cambie Surgery Centre
determined that the fees for a contract of the nature of the agreement with Vancouver
Coastal Health, plaintiffs' document 242. were acceptable;
xi. Any documents that illustrate how the $1.600 per hour for "other" was calculated for
the purpose of schedule B to the agreement with Vancouver Coastal Health. plaintiffs'
document 247;
xii. Any documents reHecting the current shareholders of each of Cambie Surgeries
Corporation and Specialist Referral Clinic (Vancouver) Inc.
xiii. Any document evidencing the billing arrangements as between the patient. Specialist
Referral Clinic (Vancouver) Inc. and the physician. including any document evidencing
the proportion of fee that goes to the physician and how that is calculated;

XlV.

Any documents used in the past or currently between Cambie Surgery Centre and
Specialist Referral Clinic (Vancouver) Inc. and the specialists and surgeons providing
services at Cambie Surgery Centre which evidence any of the following: the nature of
the contractual relationship, if any; any operational or administrative policies which
govern physicians' delivery of services at Cambie and Specialist Referral Clinic
(Vancouver) Inc.; any procedures or policies regarding the method of payment to
physicians where Medical Services Plan is not directly billed; any payments at all to
physicians where Medical Services Plan is billed; and any remuneration of any form to
physicians, including payment of shareholder dividends, profit-sharing or shareholder
loans to specialist physicians in the past 10 years;

xv. Any documents, if any, constituting arrangements between Cambie Surgery Centre and
Specialist Referral Clinic (Vancouver) Inc. and the anesthesiologists and surgical
assistants which evidence the following: the nature of the contractual relationship, if
any; any operational or administrative policies which govern anesthesiologists' and
surgical assistants' delivery of services at Cambie and Specialist Referral Clinic
(Vancouver) Inc.; any procedures or policies regarding the method of payment where
Medical Services Plan is directly or not directly billed; and any remuneration of any
form to the anesthesiologists and surgical assistants;
XVI.

The Cambie Policy and Procedure Manual;

xvii. A copy of the business model, if one exists, referenced in paragraph 86 of Affidavit #3
of Brian Day;
xviii. Any financial analysis that supports the assertions in paragraphs 85 and 86 of Affidavit
#3 of Brian Day regarding Cambie Surgery Centre's ability to operate as a viable
business;
xix. Any financial or administrative policy and procedural manuals for Cambie Surgery
Centre and Specialist Referral Clinic (Vancouver) Inc., including any policies relating to
facility fee quotes for resident and non-resident patients;
xx. Annual financial statements of Cambie Surgery Centre with any supporting notes and
externally attested-to opinions as far back as they are available;
xxi. Annual accounting trial balances and general ledgers of Cambie Surgery Centre as far
back as they are available;
xxii. Annual non-dividend or non-profit distribution or transfer of moneys or benefits to
physicians, whether or not shareholders, by physician, and released since 2001,
including but not limited to salaries, contractor billings and loans;
xxiii. General, special and annual general meeting minutes for Cambie Surgery Centre as far
back as they are available;

XXIV.

Any documents that show how physicians are compensated for post-surgical follow ups;

xxv. Any documents used to determine the amount charged for an independent medical
assessment;
XXVI.

Any documents that show how payments for independent medical assessments are split
between the Speciality Referral Clinic (Vancouver) Inc. and the physician;

xxvii. Cost surgery breakdown reports, or their equivalents, provided to patients in the last 10
years;
xxviii. Any constituting documents for the Specialist Referral Clinic (Vancouver) Inc.,
including the equivalent of memorandum and articles of incorporation, including
amendments over time;
xxix. Bylaws of the Specialist Referral Clinic (Vancouver) Inc., including amendments over
time;
xxx. Any shareholders agreements with the shareholders of Specialist Referral Clinic
(Vancouver) Inc., including any amendments over time;
xxxi.

Financial and administrative policy and procedural manuals for the clinic, including
any policies relating to facility fee quotes for resident and non-resident parties;

xxxii. Annual financial statements of Specialist Referral Clinic (Vancouver) Inc. with any
supporting notes and externally attested-to opinions dating as far back as they are
available;
xxxiii. Annual accounting trial balances and general ledgers of Specialist Referral Clinic
(Vancouver) Inc. as far back as they are available;
XXXIV.

Annual non-dividend or non-profit distribution or transfer of moneys or benefits to
physicians of Specialist Referral Clinic (Vancouver) Inc., whether or not shareholders,
by physician, annually since 2001, including but not limited to salaries, contractor
billing and loans; and

xxxv. general, special and annual general meeting minutes of Specialist Referral Clinic
(Vancouver) Inc. for as far back as they are available.

