This is the 7™ affidavit
of DR. BRIAN DAY in this case
and was made on September 28, 2015

No. S090663
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN:

'ERIES CORPORATION, CHRIS CHIAVATTI by his litigation guardian
RITA CHIAVATTI, MANDY MARTENS, KRYSTIANA CORRADO by her litigation
guardian ANTONIO CORRADO and ERMA KRAHN, WALID KHALFALLAH by his

litigation guardian DEBBIE WAITKUS, and SPECIALIST REFERRAL CLINIC
(VANCOUVER) INC.

CAMBIE SUR

= <A

PLAINTIFFS
AND:

MEDICAL|SERVICES COMMISSION OF BRITISH COLUMBIA, MINISTER OF
HEALTH SERVICES OF BRITISH COLUMBIA AND ATTORNEY GENERAL OF
BRITISH COLUMBIA

DEFENDANTS
AND:

DR. DUNCAN ETCHES, DR. ROBERT WOOLARD, GLYN TOWNSON, THOMAS
MCGREGOR, BRITISH COLUMBIA FRIENDS OF MEDICARE SOCIETY,
CANADIAN DOCTORS FOR MEDICARE, MARIEL SCHOOFF, DAPHNE LANG,

JOYCE HAMER, MYRNA ALLISON, CAROL WELCH, and
THE BRITISH COLUMBIA ANESTHESIOLOGISTS’ SOCIETY

INTERVENORS

AFFIDAVIT #7 OF DR. BRIAN DAY

I, DR. BRIAN DAY, Physician, of 2836 Ash Street, in the City of Vancouver, Province of
British Columbia, MAKE OATH AND SAY AS FOLLOWS:

o

yrthopedic surgeon and the President of Specialist Referral Clinic (Vancouver)
in referred to as “SRC”), and Cambie Surgeries Corporation (herein referred to
bie”) (together, referred to as the “Clinics”). As such, I have personal
e of the matters hereinafter deposed to except where stated to be on information

[, in which case I believe them to be true.
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& I make this affidavit in support of the Plaintiffs’ application to seek orders restraining the

associat

Medical [Services Commission (the “Commission”) from enforcing the Medicare
Protectipn Act (the “Acf’) against Cambie and SRC and individuals affiliated or

~d with Cambie and SRC (the “Notice of Application”).

o I have re¢ad the Notice of Application and the Pleadings in this Action, and have reviewed

the Exhibits contained in the Affidavit of Cindy Chu, referred to below.

The Commission’s Current Activities against the Clinics

4, In| June
in|order

2015, the Plaintiffs in this Action made certain admissions (the “Admissions”),
to expedite the trial. Immediately following this, I was informed by my counsel

that counsel to the Commission sought to use the Admissions against physicians affiliated
or| assodiated with Cambie and SRC (the “Selected Physicians™) with respect to audits

the Confmission was conducting (the “Targeted Audits”).

- It was my understanding that the Admissions could only be used in the Action, and not
for separate enforcement proceedings, and the Admissions were made based on that
understanding.

6. Moreover, I believed that the Selected Physicians themselves would have to agree to the

use of the Admissions before the Admissions could be provided to the Defendants.

7. I understood my counsel communicated this position to the Defendants.

8. Despite | this, I understand that the Defendants repeatedly demanded the Plaintiffs’
consent to allow the Admissions to be used against the Selected Physicians.

9. My counsel proposed to the Defendants that they should contact the Selected Physicians
tol advisk that the Defendants sought to have the Admissions and certain documents for

10. I was in

11. Instead,

Justice

use in tHe Targeted Audits, and to obtain the consent of the Selected Physicians directly.

formed by my counsel that the Defendants refused this proposal.

in or around July 2015, I was informed by my counsel that the Commission was

cantemplating bringing a motion before the Case Management Judge, Associate Chief

Cullen, to have certain Admissions and documents be made available to the

Commigssion’s auditors.

12. On Augjust 12, 2015, the Director of the Billing Integrity Program of the Ministry wrote

premise
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to| me in my capacity of President of the Clinics, providing notice that the Commission
had obtained evidence that physicians or their corporations have received payments from
SRC ard Cambie, and accordingly, the Commission intended to enter the Clinics’

to obtain a range of confidential and private documents relating to physician

5
billing practices. Attached hereto and marked as Exhibit ‘A’ is a true copy of that letter.




13. In| or ar

14.  On Sept

ound August 2015, I was informed by my counsel that the Commission was
lating obtaining a warrant outside of these proceedings in order to search Cambie

ember 23, 2015, my counsel forwarded to me the search warrant obtained by the

idsion from the Provincial Court, dated September 23, 2015. The warrant permits

the Clinics on October 5, 2015, and the four days immediately following, to
the Clinics’ records (the “Imspection”) in relation to audits of the Selected

15.  The affidavit in support of the warrant to search the premises, purportedly in order to

conduct
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16. To my
the Clin
informa

Physicia

The Inspection

17. The Insj
process
premise

18. As set (
seeking
physicig
at|Camb
in|relati

19.  The wa
expressl
Angust

20. The Ins

Clinics.
impactil
medical

al, The pre

and Exe¢

delays i

22, For exq
Executi

{GLGM-00081306;3}

udits of the Selected Physicians, was made by Mr. Stephen Abercrombie. Mr.
bie was present at my examination for discovery in the Action and was
d by the lawyer for the Defendants conducting the discovery.

owledge, other than the Admissions or evidence provided in the Action, neither
ics nor the Selected Physicians have provided with the Commission with any
Hion or evidence regarding payments from Cambie or SRC to the Selected

s in the past 18 months.
ill Seriously Disrupt the Clinics

hection authorized by the search warrant will be an intrusive and time-consuming
r the Clinics; it is not simply a matter of allowing the auditors’ access to the

but in the Commission’s letter to me of August 12, 2015, the Commission is
broad range of sensitive and confidential documents, with respect to 30 of the
s who work at Cambie. Many of the procedures performed by these physicians
ic lie outside the jurisdiction of the Commission, in that they are not procedures
bh to beneficiaries under the Act or are not insured services under the Act.

t does not specify what materials the Commission can collect, and does not
Jimit the scope of the Commissions’ search to the materials mentioned in the

, 2015 letter.

ection will require considerable expenditure of time and resources by the
he Inspection will cause considerable disruption at the Clinics, directly
hg the ability of the Clinics to provide medical care to its patients, delaying
ly necessary surgeries, and obstructing trial preparation.

vious SRC/Cambie audits required significant time from the Clinics’ accountants
utive Directors, as well as various support staffs’ time, which created major

h|the overall operation of the Clinics.

ple, prior to the actual auditors’ on-site visit of Cambie, the accountants,
ve Directors, and support staff spent a full week preparing and organizing the files




23,
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29,

30.
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that the [Commission sought to review. This preparation included retrieving off-site files

on an ung

nt basis, for which Cambie incurred significant costs.

The cur

nt Inspection will be particularly onerous for Cambie because Mr. Paul Colosie,

Cambiels in-house accountant and financial manager for 18 years, unexpectedly passed

away or

May 17, 2015 after a sudden and unforeseen serious acute terminal illness. Mr.

Colosie lhad been intimately involved in the previous audit.

On May

20, 2015, counsel to the Plaintiffs informed counsel to the Commission that Mr.

Colosie [had passed away.

Cambie|has not yet been able to fill Mr. Colosie’s position. As a result, Cambie does not

greatest|e

complete

SRC.

In Januar
applicatiq
including
to|trial in

The Co

have an|appropriate financial officer to assist in and ensure that the Inspection and audit
is|conduicted efficiently and in a manner which protects the privacy of patients to the

xtent possible.

As a result, the preparation for the Inspection, and the Inspection itself, will require the
undivided attention of a number of the Clinics’ key personnel, whom will not be able to

their regular duties, which is problematic, given the nature of the services the

Clinics provide.

The Defendants’ course of conduct in seeking to use the Admissions in the Targeted
Aldits has already required significant time and resource investments from Cambie and

It |has also occupied the attention of my counsel, which needs to be directed to trial
preparation if the underlying Action is to be heard in a timely manner.

y of 2013, the Defendants informed the Court that they would put the injunction
)n against the Clinics into abeyance on the understanding that the Action,
the Commission's counterclaim seeking a permanent injunction, would proceed

a timely way.

mission has stated that the current Inspection and audit relates solely to the

-

Selected

of the Clli

continu

Physicians. However, the audits of the Selected Physicians effectively amounts

tol anotHer audit of the Clinics, both in terms of its practical implications for the operation

nic, and in terms of the potential consequences flowing from the audits.

Following the Commission’s audit of Clinics, the Commission sought damages against
the Clinics, and brought an application for an injunction to prevent the Clinics from

g to operate as they had been operating.

q

o)

Commis
course

4

I lam doncerned that following the Targeted Audit the Selected Physicians, the

jon may apply for an injunction against the Selected Physicians, similar to its

f conduct following the SRC/Cambie audit.
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ovide timely medically necessary services to British Columbians who require it.
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the Commission seeks an injunction against the Selected Physicians, or takes other

enforcing the Act against them, the Selected Physicians will not be able to

The Sel¢cted Physicians may also decline to further provide services through Cambie or

SRC, on
tar

the basis that an association with Cambie/SRC render them vulnerable to
by the Commission.

., the Commission says these audits are ongoing audits. To my knowledge, there
1 no steps to obtain information from Cambie, SRC, or the Selected Physicians

1d a half years.

erpreted this inactivity as being consistent with my understanding that the
ion had agreed to take no further steps to enforce the Act against Cambie, the
is affiliated physicians, until such time as the Court had determined the
onality of the provisions the Commission is now seeking to enforce against
s who work at Cambie.

s one |of the Selected Physicians, I did not personally receive notice that the audits

revived, nor did I receive personal notice that a warrant was being sought, or
in order to search the premises of Cambie and the SRC, in order to collect
for the purpose of the audits. I was only made aware of the audits through my

ion in the Action.

Fithe Selected Physicians has advised me that the Commission has initiated or

>d audits against them.

est of my knowledge, no other private clinics have been audited; only the
Physicians providing services at the Clinics are being audited.

the Commission to Seek Inspection

mission has been aware that Cambie and SRC have operated in breach of the

o
e
atter of
RC’s ©
h

1996 and 2002, respectively. Since the opening of Cambie, this has been a
" public record and debate. I have been open and honest about Cambie and the
perations and its billing practices. Multiple media outlets have recorded our
and 1 am personally aware, through discussions with representatives of the

$sion, that the Commission has had knowledge of this fact.

imission has not provided any reason to me or my counsel for treating the

ibn as urgent. The Clinics have admitted that they are in violation of the MPA.

‘e admitted that they remit payments to their physicians, above and beyond the
hat the physicians receive from their MSP billings. The constitutional question

‘mine whether those actions were unlawful.

to what was falsely implied in the warrant application, Cambie has never

\lawfully destroyed its records. It has previously, and will continue, to abide fully by its

gations in regards to the retention of its records.

5




43. 1 am aware of no reason why the Commission must conduct a sudden and urgent
inspection and audit prior to addressing the constitutional question being asked of the
Court. The Commission has not explained to me the reasons for such urgency.

SWORN BEFORE ME at the City of
Vancouver, in the Province of British
Columbia, thisg’ day of September

2015
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Solloitors
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Barristers

Suite 1000-1189 W
Vancouver,
Phone: 604-669-00

m—a#%

-

{GLGM-00081306;3} 6




.!f‘f* L 1\

4 o
BRITISH
COLUMBIA
AUG 17 2015 PERSONAL AND CONFIDENTIAL
s is Exhibit* A "referred to in the VIA COURIER
Dr. Brian/ Day : affidavit of...Dr:. Bran. Quv
President| Cambje Surgeries Corporation sworn before me at \ang vy 1038616
President] Specialist Referral Clinic this. X §.day of....¢ekmber. .. 20, $Te: 40920-25/CSC
2836 Ash Street ; - ;
Vancouver BC [V5Z 3C6 GVM«* G a L

A Commissionkr for taking Affidavits
for British Columbia

Dear Dr. Day:
Re:  Audits of Specialist Referral Clinic and Cambie Surgery Centre Physicians

As you are aware, the Medical Services Commission (the Commission) is conducting audits of
selected physicidns, including yourself, who rendered Medical Services Plan (MSP) services
(benefits) at the| $pecialist Referral Clinic (SRC) and Cambie Surgery Centre (CSC) and, in many
cases, made clajims of MSP. The scope of the audits includes all physicians involved with providing
‘the surgery bengfits.

ing conducted under the authority of section 36 of the Medicare Protection Act
phen Abercrombie, an inspector appointed under section 36 of the Act, is leading
¢ assistance of other inspectors, as necessary. I am overseeing the audits and am
appointed under that section of rhe Act. Relevant sections of the Act are enclosed

The audits are Y
(the Act). Mr. St
the audity with
also an inspectc
for your informgtion.

As part of the audits, the Commission has requested that we determine what payments CSC and
SRC, or any of fits agents, have made to the physicians and what connection such payments had to
benefits fender¢d. We have obtained evidence that physicians, or their corporations, have received
payments from|(SC and SRC for medically-related services.

As a resullt, I am|providing notice that we intend to visit CSC and SRC to examine the basis for
those payments, [For that purpose, I am requesting of you, in advance of such visits:

1. a meeu’p s to gain an overview of the timing and nature of the payments to physicians and to
find walys to minimize any disruption of the audit visits to CSC’s and SRC’s operations; and
2. arrangdments for the audit team to be able to examine:

a) |the payable sub-ledger(s) and payment registers (cheque or EFT), covering all
ayments to physicians, including, but not limited to, contractor professional and
consulting fees, salaries, bonuses, employee and sharcholder loans, reimbursements
and dividends, starting with the 2008 to 2013 period; , '

he general ledger accounts for the income statement and balance sheet entries
orresponding to the above; and

he source data, records and calculations generating those payment entries,
ihcluding, in the case of services rendered, the supporting daily service register or
chedule to identify the specific services and payers.

O
T e

[
o

Ministry of Healt Billing fntegrity Program PO Box %647 Stn Prov Govt
Audit and Investigations Branch Victoria BC VW 9P4

Telephone: 250 932-2338
Facsimile: 250 952-26035




‘Where necessgry, we may request access to other records and have questions of yourself and other

CSC and SRC|representatives to ensure the information we have is complete and correctly .
“understgod. " I

I am prgposing|that the visits to SRC and CSC commence on August 26, 2015. Please provide me
~with a reply to| this letter by no later than August 19, 2015, confirming the timing of our initial

meeting|and apdit visits. In the interim, should you have any questions or suggestions, or wish to

schedule a timg| to be called, please contact Mr. Abercrombie at 250 952-1986.

We appreciate|fhat we are requesting sensitive and confidential information. I am advising you that:

s 4s insppetors, we are committed to obtain the information we require for discharging our
duties pnder he Act and are equally committed to keeping that information confidential, to

he extpnt required, under the Act and the Freedom of Information and Protection of Privacy
¢t (rej¢vant extracts enclosed); | ,

e it is an|gffence under the Acf to obstruct an inspector in the lawful performance of their
duties:|dnd j ' '

s e wil| pursue alternate means of obtaining the information we require, if it is not
forthegring in a reasonably complete and timely manner from SRC and CSC
fepresdntatives.

Thank ylou in #dvance for your assistance.

Sincerely,

D

Marie 'i‘im!ié’rr‘ah CMA

Director '

Billing Integrity Program

Enclosurés

pc: © David Fairbotham ‘ '
Executive Director; Audit and Investigations Branch
Dr. C.B/(Kit) Henderson, MD
Chair, |Ajudit and Inspection Committee
Mr. Tgm Vincent
Chair, Medical Services Commission




