Vancouver
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No. S-090663
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:

CAMBIE SURGERIES CORPORATION, CHRIS CHIAVATTI by his litigation guardian
RITA CHIAVATTI, MANDY MARTENS, KRYSTIANA CORRADO by her litigation
guardian ANTONIO CORRADO and ERMA KRAHN, WALID KHALFALLAH by his
litigation guardian DEBBIE WAITKUS, and SPECIALIST REFERRAL CLINIC
(VANCOUVER INC.)
PLAINTIFFS
AND:

MEDICAL SERVICES COMMISSION OF BRITISH COLUMBIA, MINISTER OF
HEALTH SERVICES OF BRITISH COLUMBIA AND ATTORNEY GENERAL OF
BRITISH COLUMBIA
DEFENDANTS
AND:

DR. DUNCAN ETCHES, DR. ROBERT WOOLARD, GLYN TOWNSON, THOMAS
MCGREGOR, BRITISH COLUMBIA FRIENDS OF MEDICARE SOCIETY,
CANADIAN DOCTORS FOR MEDICARE, MARlEL SCHOOFF, DAPHNE LANG,
JOYCE HAMER, MYRNA ALLISON, CAROL WELCH, and
THE BRITISH COLUMBIA ANESTHESIOLOGISTS' SOCIETY
INTERVENORS

NOTICE OF APPLICATION
Name of applicants: the Plaintiffs
To :

the Defendants Medical Services Commission of British Columbia, Minister of Health
Services of British Columbia and Attorney General of British Columbia (collectively, the
"Defendants")

TAKE NOTICE that an application will be made by the applicants to the Associate Chief Justice
Cullen at the courthouse at 800 Smithe Street, in the City ofVancouver, in the Province of British
Columbia on May 12-14, 2014, at 9:45a.m. for the orders set out in Part 1 below.
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Part 1: ORDERS SOUGHT

1. A declaration that the documents listed by the Defendants over which the Defendants have
asserted public interest immunity from production are not shielded by public interest
immunity.
2. An Order requiring the Defendants, within 14 days ofthis Order, to produce the documents
listed by the Defendants over which the Defendants have asserted public interest immunity.
3. Alternatively, an Order that requiring the Defendants to file an affidavit from a
knowledgeable person describing each document and the public interest sought to be
protected.
4. Costs.
Part 2: FACTUAL BASIS
Background

1. The focus of this action is the public health care system implemented by the Defendants,
and in particular whether its effective prohibition on private health care infringes sections
7 and 15 of the Charter of Rights and Freedoms (the "Charter") and, if so, whether it may
be justified under section 1.
2. The Plaintiffs say that the public health care system does infringe sections 7 and 15 ofthe
Charter and cannot be justified under section 1. In particular, the Plaintiffs seek a
declaration that provisions of the Medicare Protection Act, R.S.B.C. 1996, c. 286 (the
"Act") that prohibit private insurance and restrict the billing practices of physicians and
medical facilities in British Columbia for benefits provided under the Act are unjustifiable
infringements of sections 7 and 15 of the Charter (the "Impugned Provisions").
3. Specifically, in the Third Amended Notice of Civil Claim (the "Claim"), the Plaintiffs say
that the Impugned Provisions prevent ordinary British Columbians from having access to
a reasonable standard of health care within a reasonable time (para. 89) and that they reflect
a discriminatory and arbitrary scheme according to which certain British Columbians are
entitled to timely health care, while others are denied (paras. 141-145).
4. The Defendants say that the public health care system and the effective prohibition that it
places on private care does not infringe individuals' rights under the Charter and that, if it
does so, it is justifiable under section 1.
5. In support of their position, the Defendants make a number of factual assertions regarding
the benefits of the current public health care system, the manner in which those benefits
are ensured, and the harms of a private health care system operating in parallel to a public
one. These include:
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a. The health authorities and the PHSA [Provincial Health Services Authority]
collaborate with the Ministry on financial and infrastructure planning to ensure
capital investments in the health care system are strategic and cost effective.
However, health authorities are primarily responsible for the allocation of annual
operating funding to the various health care programs within their regions, in order
to meet the needs of their respective populations and achieve the Ministry
expectations and goals (para. 46);
b. To the extent that enrolled physicians operate in private clinics like Cambie
Surgeries Corporation ("Cambie") and Specialist Refenal Clinic ("SRC"), they
are not only unavailable to provide elective surgery in the public system, but also
to provide diagnosis and triage of patients and, further, they are also unavailable to
treat urgent and emergent medical conditions (para. 59);
c. This unavailability interferes with the ability of the public health care system to
provide appropriate and timely medical care to beneficiaries (para. 60);
d. The inevitable result of encouraging a truly parallel private health care system is to
increase the wait times experienced by beneficiaries who cannot afford treatment
in that system (para. 64);
e. The Impugned Provisions are intended to, and do, inhibit the development of such
inequitable provision of medical care to British Columbian beneficiaries (para. 67);
f.

Striking down the Impugned Provisions would neither create, nor compel the
creation of, a health care system similar to a supposedly preferable system in some
other jurisdiction. Instead, it would simply create a health care system in which
medical care is provided preferentially to those who are more able to pay for it
(para. 71 );

g. Where health care is delivered by for-profit entities, such as the plaintiffs Cambie
and SRC, the quality of care may be lower than where health care is delivered by
public or private non-profit entities. The evidence shows that, in general, permitting
health care to be delivered by for-profit entities results in higher mortality rates and
lower quality outcomes (para. 78).
6. In the Legal Basis of their Response to the Claim, the Defendants also make important
assertions regarding the purpose of the Impugned Provisions, including that the "Impugned
Provisions were enacted in fmiherance of the objective of ensuring that access to medical
care in British Columbia is based on need and not on individual ability to pay" (para. 34).
The Public Interest Immunity Documents
7. Schedule B to the Defendants' 7th Supplementary List of Documents, dated November 27,
2013; Schedule B to the Defendants' 9th Supplementary List ofDocuments, dated February
25, 2014; Schedule B to the Defendants' 101h Supplementary List of Documents, dated
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March 7, 2014; and Schedule B to the Defendants' 11th Supplementary List of Documents,
dated March 25, 2014, list documents that the Defendants claim are protected from
disclosure. For 243 of these documents, the Defendants have asserted privilege on the basis
of public interest immunity (the "Documents").
Affidavit # 3 of Tracy Tso, Exhibit A
8. Many of the Documents lack meaningful identifying information, including the date,
author and/or recipient. Further, although a number of the Documents are classified as
"Cabinet Document" and "Briefing Note," many are classified simply as "Chart/table,"
''Email," "Presentation" or "Repmi."
9. Based on the limited information regarding the Documents provided by the Defendants,
however, it is clear that the Documents relate to financial and policy decisions made by the
Defendants in respect of the provision of public health care in British Columbia, including
the costs of health care provision, resource allocation, savings realized through contracting
out services, and analyses of wait times and initiatives to improve the public health care
system.
10. The Documents include, by way of example, documents described as:
a. BC Wait Time Strategy and Related Decisions (BC20 19084, BC20 19054 );
b. British Columbia's Strategy for Managing FMM Wait Time Benchmarks
(BC 1034 787);
c. Template 2 - Summary of Sector Expenditures ($ millions) (BC2000188,
BC2017463);
d. Provincial Programs and Services Referred out to Regional Health Authorities for
theY ear Ended March 31, 2012 Including Base and One-Time Funding Annualized
Amounts as at April2012 (BC2021055, BC2021057);
e. A Surgical Wait Times Management Strategy for British Columbia (BC 2020394);

f.

Resource Summary Ministry of Health Services (BC202951 0);

g. Budget Management Plan 2006/07 to 2008/09 Managing to high quality and
affordability (BC2033277, BC2033113).
11. In letters dated January 30, 2014, and March 26, 2014, counsel for the Plaintiffs wrote to
the Defendants advising of their position that the Documents are not subject to public
interest immunity and requesting accordingly that the Defendants disclose the Documents.
Affidavit #3 of Tracy Tso, Exhibit B and D
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12. On January 31, 2014, and March 27, 2014, counsel for the Defendants refused the
Plaintiffs' request to disclose the Documents and advised that the Defendants would not
disclose the documents without an order from this Court requiring them to do so.
Affidavit #3 of Tracy Tso, Exhibit C and E
Part 3: LEGAL BASIS

1. Rule 7-1 ( 17) provides that the comi may order the production of a document for inspection
and copying by any party.
The Documents are relevant

2. The Documents relate to various financial and policy decisions made by the Defendants
with respect to the manner in which public health care is provided to British Columbians.
3. The Plaintiffs assert that the current health care system has failed to properly account for
the benefits of a parallel private health care system, imposes harmful, excessive and
unjustifiable wait times on British Columbians, and institutes a discriminatory and
arbitrary scheme by which cetiain individuals are provided with preferential treatment in
respect of an interest of fundamental impmiance - their access to necessary health care
and well-being- without adequate justification.
4. The Defendants have founded their defence primarily on the Impugned Provisions being
part a carefully crafted scheme designed to promote the well-being of British Columbians
by preventing the alleged harms caused a parallel private health care system.
5. The Defendants' decision-making process, and in particular the evidence on which those
decisions are based, in instituting the current public health care system is not simply
relevant to this action, it is central its resolution. The Defendants have not claimed that the
Documents do not meet the requirement of relevance under Rule 7-1 (1 ), but in fact have
included them in their lists of documents. The Documents are relevant and therefore must
be disclosed if they are not subject to public interest immunity.
The Documents are not subject to public interest immunity

6. Public interest immunity from disclosure of sensitive government documents is a common
law doctrine, preserved by ss. 9(2) and (3) of the Crown Proceeding Act. Cabinet
documents or briefing notes are not subject to public interest immunity as a class of
documents. Some Cabinet documents or briefing notes may be protected from disclosure
on a document-by-document basis, but only when it is necessary in the public interest.
The need for secrecy in government operations varies with the particular public interest
sought to be protected in each particular case. When public interest immunity is claimed
over a particular document, it should be asserted in an affidavit by a knowledgeable person,
describing the document and the public interest sought to be protected.
Carey v. Ontario, [1986] 2 S.C.R. 637, at paras. 43, 79-84 ("Carey")
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Gloucester Properties Ltd. v. British Columbia (Environment and Land Use Committee)
(1981 ), 129 D.L.R. (3d) 275 (B.C.C.A.), at para. 29
7. The Defendants have not provided the Plaintiffs with an affidavit from a knowledgeable
person describing the public interest immunity sought to be protected for each of the
documents for which they have claimed public interest immunity.
8. In Carey, the Supreme Court of Canada included the following factors for courts to
consider in the balancing process:
(a) the nature of the policy concerned;
(b) the particular contents of the documents;
(c) the level of the decision-making process;
(d) the time when a document or information is to be revealed;
(e) the importance of producing the documents in the administration of justice, with
particular consideration to:
i. the importance of the case;
ii. the need or desirability of producing the documents to ensure that it can be
adequately and fairly represented;
iii.the ability to ensure that only the particular facts relating to the case are
revealed;
(f)

any allegation of improper conduct by the executive branch towards a citizen.

9. These factors were recently applied by Madam Justice Griffin of this Court in British
Columbia Teachers' Federation v. British Columbia. Madam Justice Griffin found that
although the importance of encouraging candour is often asserted as a justification for
public interest immunity, this basis ought not to be given undue weight, and that a claim
of privilege will succeed only where the public interest supports it:
A common reason given for protecting Cabinet documents from public production is
the need to encourage candour amongst members of the Executive Branch when
discussing important and often sensitive matters.
As noted by Burnyeat J. in the Health Services Document Decision, the Supreme
Court of Canada in Carey made it clear that the "candour argument" should not be
given excessive weight. As summarized in the Health Services Document Decision
at para. 23, in Carey, La Forest J. held:
I am prepared to attach some weight to the candour argument but it is
very easy to exaggerate its importance. Basically, we all know that some
business is better conducted in private, but generally I doubt if the
candidness of confidential communications would be measurably
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affected by the off-chance that some communication might be required
to be produced for the purposes of litigation. Certainly the notion has
received heavy battering in the courts. (at p. 657).
In 1973, Lord Salmon in Rogers v. Home Secretary, [1973] A.C. 388
(H.L.), at p. 413, described the candour argument as "the old fallacy".
More recently in Bunnah Oil Co. v. Bank of England, supra, at p. 724,
Lord Keith of Kinkel characterized the argument as "grotesque". (at p.
658).
As made clear in Carey, a court must be cautious before ordering documents from
the highest level of government to be produced, but such documents must be
disclosed if relevant. A claim of privilege will prevail only when it is necessary in
the public interest: see also Gloucester Properties Ltd v. R. (1981), 24 C.P.C. 82
(B.C.C.A.).
As Carey and subsequent cases explain, Citizens today expect transparency in
government decisions and actions and that transparency serves to increase respect for
government institutions, rather than diminish it.

British Columbia Teachers' Federation v. British Columbia, 2013 BCSC 1216
("BCTF'), at paras. 25-28
10. Madam Justice Griffin further found that the importance of ensuring that the government
is not permitted to operate in secrecy through the use of public interest immunity claims
extends also to the integrity of the judicial system:
Governments in healthy democracies expect to be subject to scrutiny by an
independent judiciary whenever the lawfulness of government action is challenged
by legal action. Transparent production of relevant government records in such
litigation increases pubic respect for all government institutions as well as for the
decisions ultimately reached by the judiciary in adjudicating questions of the legality
of government measures.

BCTF, at para. 83
11. Public interest immunity has not been properly asse1ied in this case. The Defendants have
not provided any evidentiary basis on which this Court could find that the Documents
should be subject to any privilege or immunity. The documents are not described in any
detail, and no public interest is identified that would justify secrecy in this case.
12. This case raises issues of considerable importance. It is about the means by which access
to health care is provided to patients within British Columbia. Even from the minimal
descriptions provided, the Documents are clearly relevant to this litigation and in fact
appear to contain information that will be of central importance to the fair and proper
resolution of this case.
13. The Defendants have repeatedly emphasized the impmiance of this action and the
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necessity of having a full documentary record before the Court in resolving the issues put
before it. They should not now be permitted to deprive the Plaintiffs and this Court of the
benefit of the documents that will be best able to show the Defendants' evidentiary basis
for and justification of the current health care system and the effective prohibition that it
places on private health care.
14. As in the BCTF case, the public interest in transparency and in ensuring that all relevant
material is available for the trial of this important case outweighs any legitimate interest
in government secrecy.

Part 4: MATERIAL TO BE RELIED ON
1. The Pleadings filed in this action.
2. Affidavit #3 of Tracy Tso, sworn April 28 , 2014.
3. Such further and other material as this Honourable Court may allow.

D
C8J

This matter is within the jurisdiction of the master.
This matter is not within the jurisdiction of a master.

TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: Ifyou wish to receive
notice of the time and date of the hearing or respond to the application, you must, within 5
business days after the date of service of this notice of application or, if the application is brought
under Rule 9-7 of the Supreme Court Rules, within 8 business days after the date of service of
this notice of application,
(a) File an application response in Form 33,
(b) File the original of every affidavit, and of every other document, that
(i)
you intend to refer to at the hearing of this application, and
(ii) has not already been filed in the proceeding, and
(c) serve on the applicant 2 copies of the following, and on every other party of
record one copy of the following:
(i) a copy of the filed application response;
(ii) a copy of each of the filed affidavits and other documents that you intend
to refer to at the hearing of this application and that has not already been
served on that person;
(iii) if this application is brought under Rule 9-7, any notice that you are
required to give under Rule 9-7(9).
The Plaintiffs estimate that the Application will take three days to be heard.
The Plaintiffs have tiled in this proceeding a document that contains their address for service.

Date: April

1:___~ 2014
-#£ Peter A. Gall, Q.C.
P Counsel for the Plaintiffs

