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Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:
CAMBIE SURGERIES CORPORATION, CHRIS CHIAVATTI by his litigation guardian
RITA CHIAVATTI, MANDY MARTENS, KRYSTIANA CORRADO by her litigation
guardian ANTONIO CORRADO and ERMA KRAHN, WALID KHALFALLAH by his
litigation guardian DEBBIE WAITKUS, and SPECIALIST REFERRAL CLINIC
(VANCOUVER INC.)
PLAINTIFFS
AND:
MEDICAL SERVICES COMMISSION OF BRITISH COLUMBIA, MINISTER OF
HEALTH SERVICES OF BRITISH COLUMBIA AND ATTORNEY GENERAL OF
BRITISH COLUMBIA
DEFENDANTS
AND:
DR. DUNCAN ETCHES, DR. ROBERT WOOLARD, GLYN TOWNSON, THOMAS
MCGREGOR, BRITISH COLUMBIA FRIENDS OF MEDICARE SOCIETY,
CANADIAN DOCTORS FOR MEDICARE, MAR[EL SCHOOFF, DAPHNE LANG,
JOYCE HAMER, MYRNA ALLISON, CAROL WELCH, and
THE BRITISH COLUMBIA ANESTHESIOLOGISTS' SOCIETY
INTERVENORS

NOTICE OF APPLICATION
Name of applicants: the Plaintiffs
To:

the Defendants Medical Services Commission of British Columbia ("MSC"), Minister of
Health Services of British Columbia (the "Minister") and Attorney General of British
Columbia (the "AG") (collectively, the "Defendants")

TAKE NOTICE that an application will be made by the applicant to the Associate Chief Justice
Cullen at the courthouse at 800 Smithe Street, in the City of Vancouver, in the Province of British
Columbia on May 12-14, 2014, at 9:45a.m. for the orders set out in Part 1 below.
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Part 1: ORDERS SOUGHT

1. The Defendants shall within 14 days of the date of this order deliver to the Plaintiffs an
amended list of documents that includes all documents that are or have been in the
Defendants' possession or control that could be used by any party of record at trial to prove
or disprove a material fact (the "Amended List of Documents").
2. The Amended List of Documents shall include any and all documents relating to the
defendant MSC's audits of private clinics that provide medically necessary services in
British Columbia (the "Audits"), including but not limited to:
a. Documents that relate to any procedures used to determine which private clinics
to audit, including internal correspondence with respect to these determinations;
b. Drafts and final reports of all the Audits conducted by MSC;
c. Any documents and internal communications relating to the audit of Cambie
Surgeries Corporation ("Cambie") and Specialist Referral Clinic ("SRC"); and
d. Documents that relate to determining which audits are made publicly available,
including MSC protocols and internal communications in that regard.
(the "Audit Documents")
3. The Defendants shall make the originals of the newly listed documents available for
inspection and copying by the Plaintiffs in accordance with Rules 7-1 (15) and (16).
4. Costs.
Pa1·t 2: FACTUAL BASIS
Background

1. The focus of this action is the public health care system implemented by the Defendants,
and in particular whether its effective prohibition on private health care infringes sections
7 and 15 of the Charter of Rights and Freedoms (the "Charter") and, if so, whether it may
be justified under section 1.
2. The Plaintiffs say that the public health care system does infringe sections 7 and 15 of the
Charter and cannot be justified under section 1. In particular, the Plaintiffs seek a
declaration that provisions of the Medicare Protection Act, R.S.B.C. 1996, c. 286 (the
"Act") that prohibit private insurance and restrict the billing practices of physicians and
medical facilities in British Columbia for benefits provided under the Act are unjustifiable
infringements of sections 7 and 15 of the Charter (the "Impugned Provisions").
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3. In support of their position, the Plaintiffs have pleaded in the Third Amended Notice of
Civil Claim, amongst other things:
a. Private medical facilities are beneficial for overall healthcare in British Columbia,
and provide much needed assessment, consultation, and operating and diagnostic
facilities (para. 15);
b. The Impugned Provisions are not necessary or related to the objective of the
Government in preserving a publicly managed health care system in which
individual access to necessary medical health care is based on need and not on the
individual'sabilitytopay(paras.119, 130-131);
c. The Impugned Provisions breach sections 7 and 15 of the Charter, and the
infringement is not demonstrably justified under s. 1 (para. 145).
4. In their Response to Third Amended Notice of Civil Claim, the Defendants have pleaded,
amongst other things:
d. The Impugned Provisions are essential to enable the Commission to fulfill its
statutory function to facilitate reasonable access throughout British Columbia to
quality medical care, health care, and diagnostic facility services for British
Columbia residents under the MSP (paras. 7 and 30);
e. The Impugned Provisions are essential to enable the Commission to fulfill the
purpose of the Act to preserve a publicly managed and fiscally sustainable health
care system for British Columbia in which access to necessary medical care is based
on need and not an individual's ability to pay (paras. 11 and 30);
f.

The Impugned Provisions are intended to and do inhibit the inequitable provision
of medical care to beneficiaries in British Columbia, and that the elimination of the
prohibition on private insurance would produce outcomes that are antithetical to the
purposes of the Act (paras. 67 and 77);

g. In the absence of the Impugned Provisions, the Commission would be unable to
ensure that access to medical care in British Columbia would be based on need, and
not on ability to pay (para. 8);
h. The Impugned Provisions do not violate ss. 7 and 15, and in the alternative, they
are a reasonable limit prescribed by law that can be demonstrably justified in a free
and democratic society.
5. Between January, 2011, and November, 2011, MSC conducted an audit of Cambie and
SRC with the purpose of determining whether these two clinics were operating in breach
of the Act (the "Audit"). The final report was provided in May, 2012, on the basis of which
it was determined that Cambie and SRC were operating in breach of the Act.
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Affidavit #1 of Stephen Abercrombie, Exhibit A
6. On January 11, 2013, each of the Defendants individually filed counterclaims against the
Respondents arising out ofthe findings of the Audit, which seek the following relief:
1.

The counterclaim filed by the MSC seeks, amongst other things, a declaration that
Cambie and SRC have contravened sections 17 and 18 of the Act, and interim and
permanent injunctions restraining the Respondents from continuing to do so (the
"MSC Counterclaim");

J.

The counterclaim filed by the AG seeks, amongst other things, a declaration that
Cambie and SRC have required their patients to sign ce1iain allegedly unlawful
agreements that require them to waive their statutory entitlements under the Act
prior to receiving care from Cambie and SRC, and seeks a permanent injunction
restraining Cambie and SRC from continuing to employ such agreements (the "AG
Counterclaim''); and

k. The counterclaim filed by the Minister seeks, amongst other things, damages from
Cambie and SRC flowing from their billing practices that are contrary to the Act
(the ''Minister Counterclaim).
(collectively, the "Counterclaims")
7. Cambie and SRC are two of approximately 70 private clinics that are operating in British
Columbia. Cambie and SRC are not the only private clinics that MSC has audited.
Affidavit #5 of Brian Day, para. 11
Document Requests
8. On September 11, 2013, counsel for the Plaintiffs wrote to counsel for the Defendants
requesting the disclosure and production of all documentation in the Defendants' control
or possession relating the Commission's audits of private clinics that provide medically
necessary services in British Columbia.
Affidavit #2 of Tracy Tso, Exhibit A
9. The Defendants refused the Plaintiffs initial request, as well as subsequent requests made
on September 30, 2013, and February 11, 2014, on the basis that the Defendants did not
consider the Audit Documents relevant.
Affidavit #2 of Tracy Tso, Exhibits B-F
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Part 3: LEGAL BASIS
1. Pursuant to Rule 7-1 ( 1)(a), parties must list all documents in their possession or control
that could be used at trial to prove or disprove a material fact. Pursuant to Rules 7-1 (1 0)
and (11), a party may demand additional documents, and pursuant to Rule 7-1(13), a party
may apply to court for an order under Rule 7-1 (14) requiring that a pmiy comply with any
such demand.

2. Rule 7-1 therefore imposes a "two-tier" process of disclosure. In the first instance, a pmiy
is required to list all documents that may go to prove or disprove a material fact. On
application to the comi pursuant to Rule 7-1 ( 14), the threshold for relevance is lower: the
court may order production of documents that "relate to any or all matters in the action."

..;\7, LLC v. Canadian Topsires Selection Inc., 2013 BCSC 584 ("Canadian Topsires"),
para. 21
3. In Global Pac~fic Concepts Inc. v. Owners of Strata Plan NW 141, Madam Justice Dillon
stated the test under Rule 7-1(14) as being:
whether a document can properly be said to contain information which may enable
the party requiring the document either to advance his own case or damage the case
of his adversary, if it is a document which may fairly lead him to a train of inquiry,
or if it may have either of those two consequences.

Global Pac(flc Concepts Inc. v. Ovvners o.lStrata Plan NW 141,2011 BCSC 1752, paras.
8-9
4. This determination is a matter within the court's discretion and subject to the principle of
proportionality.

Canadian Topsires, para. 21.
5. Under either threshold established by Rule 7-1, the Audit Documents are relevant and
should be disclosed. They will provide evidence of the Defendant's actual approach to
private clinics in British Columbia and the extent to which the Defendant's conduct is
consistent with its claim that private clinics are inimical to a strong public health care
system, including:
a. whether the Defendants consider the operation of private clinics to infringe the
Impugned Provisions;
b. whether the existence and operation of private clinics is viewed as harmful or
helpful to the provision of health care;
c. what steps, if any, the Defendants have taken to enforce or ensure compliance
with the Impugned Provisions or to restrict the operation of private health care
facilities;
d. whether private health care is, as the Plaintiffs assert, compatible with public
health care;
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e. whether the Defendants have conducted themselves in accordance with their
position that the Impugned Provisions are essential to the preservation of a
publicly managed and fiscally sustainable health care system;
f.

whether the Impugned Provisions can be demonstrably justified under s. 1 of the
Charter.

6. This Court has already determined that the operation of private clinics under the current
system has probative value to this litigation. In its decision ordering that Cambie and SRC
disclose certain financial documents to the Defendants, this Court said:
In particular, where the plaintiffs have specifically cited the lack of commercial
viability of independent clinics, which assume the cost of their own medical facilities,
and a threshold of wealth necessary to access them under the current regime, as being
probative of its constitutional deficiency, an exploration of those issues in connection
with existing functioning private clinics in the province of British Columbia could
yield evidence capable of offering proof or disproof of what is alleged as material to
the action.
Although the plaintiff clinics are not operating lawfully within the current regime,
what their costs are, what their billing practices are and what is potentially available
to them as profit can provide evidence enabling an assessment of the commercial
viability of private clinics under the current regime as well as under a modified
regime. It also could provide evidence enabling an assessment of what impact private
health clinics operating in a larger public system has on individual British
Columbians seeking health care.

Cam hie Surgeries Corporation v. Medical Services Commission of British Columbia,
2013 BCSC 2066, paras. 61-62 (emphasis added)
7. Although made in the context of Cambie and SRC, these statements are similarly
applicable to any private clinics operating in British Columbia and subject to auditing by
the MSC. In particular, the Audit Documents will provide insight into the billing and other
financial practices of other private clinics in British Columbia and assist in assessing what
impact private health clinics operating within a larger public system has on individual
British Columbians seeking health care and on the public system itself.
8. More recently, in its decision ordering that five physicians associated with Cambie and
SRC attend to be examined under oath under Rule 7-5, this Court said:
Having considered the matter carefully, I conclude there is an aspect of materiality to
the evidence sought. The Physicians operate in both the private and public sectors of
the present health care regime in British Columbia. While evidence of their
experience and practice in dealing with patients in both systems cannot directly
address the ultimate issue of the constitutionality of the impugned provisions, it can
nevertheless assist in understanding how private and public health care might interact
in a parallel system and can furnish actuaL as opposed to theoreticaL examples of
some of the advantages and disadvantages of having physicians working in both
systems. The Physicians' experiences and practices will not provide evidence of the
systemic impact of a dual system on the quality and timeliness of health care in B.C.
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because of their anomalous position in the current regime and the extremely small
proportion of the health care system they represent. However, that evidence could
further an understanding of the potential problems that a dual health care system
could create, as the applicants contend, or of the problems it could resolve, as the
plaintiffs contend.
Thus, while the examinations sought will not reveal evidence directly addressing the
long term, broad-based, systemic issues which this action raises, it cannot be said
there is no materiality to the questions posed.

Cambie Surgeries Cmporation v. Medical Services Commission of British Columbia,
2014 BCSC 361, paras. 62-63 (emphasis added) ("Cambie #2")
9. This action involves what are in essence systemic claims. The issues that it raises cannot
be resolved simply by consideration of isolated cases, but requires evidence as to the
systemic impact of the impugned provisions on timely and equitable delivery of medical
services. To the extent that the private clinics in British Columbia can assist the court in
deciding the issues raised, the broadest possible sample is necessary.

Cambie #2, para. 55
I 0. To date, the Defendants have focused only on the two private clinics, Cambie and SRC,
involved in this action. This evidence, however, needs to be viewed in the larger context
of how private clinics throughout British Columbia are operating under the current system,
which is only possible if evidence is provided regarding other private clinics.
11. The Audit Documents can assist in providing this broader sample for the court of actual
examples of how private clinics are operating under the current system, and can further an
understanding of the problems that a dual health care system can resolve.
12. Further, the Audit Documents are relevant to the Counterclaims. They will help to show
whether the injunctive relief sought by MSC is appropriate in the circumstances and the
extent to which the alleged infringements of the Act by Cambie and SRC are causing the
Defendants damage.
13. The Defendants have consistently stressed the importance to this case of studying how the
private clinics in British Columbia function for providing evidence "on the ground" as to
the impact of private health care on the public system. The Audit Documents provide
precisely that opportunity.
14. The Audit Documents are relevant and could be used at trial to prove or disprove material
facts. The Defendants have asserted no other basis on which to find that they should not
be disclosed and accordingly should be required to produce them.

Part 4: MATERIAL TO BE RELIED ON
1.
2.
3.
4.
5.

Affidavit #1 of Stephen Abercrombie, sworn August 8, 2012.
Affidavit #5 of Brian Day, sworn October 9, 2013.
Affidavit #2 of Tracy Tso, sworn April28, 2014.
The Pleadings filed in this action.
Such further and other material as this Honourable Court may allow.
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This matter is within the jurisdiction of the master.
This matter is not within the jurisdiction of a master.

TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: Ifyou wish to receive
notice of the time and date of the hearing or respond to the application, you must, within 5
business days after the date of service of this notice of application or, if the application is brought
under Rule 9-7 of the Supreme Court Rules, within 8 business days after the date of service of
this notice of application,
(a) File an application response in Form 33,
(b) File the original of every affidavit, and of every other document, that
(i) you intend to refer to at the hearing of this application, and
(ii) has not already been filed in the proceeding, and
(c) serve on the applicant 2 copies ofthe following, and on every other party of
record one copy of the following:
(i) a copy of the filed application response;
(ii) a copy of each of the filed affidavits and other documents that you intend
to refer to at the hearing of this application and that has not already been
served on that person;
(iii) ifthis application is brought under Rule 9-7, any notice that you are
required to give under Rule 9-7(9).
The Plaintiffs estimate that the Application will take half a day to be heard.
The Plaintiffs have filed in this proceeding a document that contains their address for service.

Date: April

__1}_, 2014

k

:Peter A. Gall, Q.C.
~ Counsel for the Plaintiffs

